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FREEDOM  OF  INFORMATION:  IRS 


MONDAY,  APRIL  1,  1974 

U.S.  Senate, 
Subcommittee  on  Administrati\'e  Practice  and 

Pkocedure  of  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2228, 
Dirksen  Office  Building,  Senator  Edward  M.  Kennedy,  chairman  of 
the  subcommittee,  presiding. 

Present:  Senators  Kennedy  (presiding)  and  Thurmond. 

Also  present :  Thomas  M.  Susman,  counsel  and  Ann  Phillippi,  staff 
assistant. 

Senator  Kennedy.  The  committee  will  come  to  order. 

Every  American  used  to  believe  in  the  old  adage  that  no  matter  who 
you  were  or  who  you  knew,  only  two  things  in  life  were  inevitable — 
"death  and  taxes.  Many  are  no  longer  so  sure  about  taxes.  They  are  now 
convinced  that  a  few — individuals  with  rich  and  powerful  friends  and 
corporations  who  buy  political  clout  with  campaign  contributions — 
have  found  a  way  to  escape  the  April  15  reaper. 

Certainly  it  is  true  that  the  compliance  of  Americans  with  their  tax 
laws  has  always  been  the  envy  of  the  free  world.  It  is  equally  true  that 
the  reason  they  comply  is  because  they  believe  that  our  system  of  taxa- 
tion is  founded  upon  fair,  uniform  and  even-handed  enforcement  of 
the  law. 

Yet  when  we  fill  out  our  form  1040  this  year,  it  is  hard  not  to 
think  of  individuals  earning  hundreds  of  thousands  of  dollars  who  es- 
cape Federal  tax  liability  completel}^ ;  of  oil  companies  with  soaring 
profits  who  pay  only  6  percent  of  their  income  in  taxes,  while  workers 
pay  more  than  triple  that  amount;  and  of  a  vast  number  of  corpora- 
tions who  obtain  special  treatment  under  the  tax  laws. 

We  also  think  about  White  House  plans  to  use  tax  audits  to  harass 
political  enemies;  of  ^^^lite  House  plans  to  obtain  embarrassing  per- 
sonal information  from  tax  files;  of  White  House  plans  to  revoke 
tax  exemptions  for  public  interest  organizations;  and  of  "White  House 
plans  to  secure  special  treatment  for  friends.  And  we  think  about  the 
allegations  that  the  President  himself  may  have  avoided  paying  his 
lawful  share  of  his  own  tax  bill. 

Our  system  of  self-assessment,  backed  by  the  full  weight  of  the  law 
whenever  necessary,  has  produced  a  greater  degree  of  voluntary  com- 
pliance than  the  tax  system  of  any  other  free  people.  But  it  is  little 
wonder  these  days  that,  when  Archie  Bunker's  daughter  catches  him 
cheating  on  his  tax  return,  he  replies,  "I'm  just,  what  do  you  call  it^ 
exercising  my  loopholes,  that's  all.  Like  the  big  guys."  Last  year  a 
Harris  poll  louncl  60  percent  of  those  surveyed  in  sympathy  with 
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Archie's  "taxpayer  revolt" — a  revolt  most  directly  affecting  both  the 
financial  soundness  of  our  Government  and  the  institutional  soundness 
of  the  Internal  Revenue  Service. 

There  is  probably  no  agency  of  the  Government  which  impinges 
more  directly  on  the  lives  of  more  people  than  the  IRS.  Employing 
more  than  08,000  men  and  women  throughout  the  Nation,  using  one 
of  the  world's  largest  and  most  sophisticated  computer  systems,  over- 
seeing tlie  filing  of  almost  117  million  tax  returns,  the  IRS  resembles 
Orwell's  Big  Brother  all  too  closely.  Each  year  thG  IRS  audits  al- 
most 2  million  returns,  handles  around  50,000  administrative  and 
court  cases,  and  issues  over  30,000  rulings. 

In  requiring  all  taxpayers  to  report  and  pay  the  correct  amount  of 
taxes,  the  Internal  Revenue  Service  demands  that  each  of  us  lay  bare 
to  the  Government  many  of  the  most  confidential  facts  of  our  lives. 
These  facts  are  used  by  the  IRS  to  measure  the  accuracy  and  honesty 
of  our  compliance  with  the  law\ 

The  Internal  Revenue  Service  is  guardian  of  our  tax  system,  ad- 
viser to  taxpayers,  and  policeman  for  our  tax  laws.  Our  hearings  to- 
day will  begin  to  examine  the  extent  to  which  the  IRS  complies  with 
the  law— the  Freedom  of  Information  Act,  which  guarantees  to  every 
American  tlie  right  to  know  what  his  Government  is  doing. 

At  this  time  of  the  year,  when  the  IRS  is  asking  all  taxpayers  to 
provide  confidential  and  personal  information  for  tax  collection  pur- 
poses, it  is  appropriate  for  us  to  ask  how  fully  and  fairly  the  IRS 
is  complying  with  its  own  obligation  to  supply  the  American  people 
with  information  on  its  operations,  its  practices,  and  its  procedures. 

Our  tax  program  must  be  a  two-way  street.  The  IRS  should  ex- 
pect taxpayers  to  comply  fully  with  the  enormous  burdens  placed 
on  them  by  the  tax  laws.  But  taxpayers  have  an  equal  right  to  de- 
mand compliance  by  the  IRS  with  requirements  of  the  Freedom  of 
Information  Act. 

Thomas  Jefferson  said  it  best : 

If  a  nation  expects  to  be  ignorant  and  free,  in  a  state  of  civilization,  it  ex- 
pects what  never  was  and  never  will  be. 

Maximum  public  disclosure  by  the  IRS  of  all  its  activities  and 
decisions  is  necessary  to  secure  and  retain  the  trust  and  confidence 
of  the  public.  Each  taxpayer  must  know  that  he  has  been  treated 
fairly.  He  must  know  that  he  has  been  treated  the  same  as  his  neigh- 
bors, the  same  as  his  elected  officials,  and  the  same  as  the  friends  of 
those  officials. 

In  1067  the  Attorney  General  explained  the  purpose  of  the  Free- 
dom of  Information  Act  in  these  words : 

If  the  government  is  to  be  truly  of,  by,  and  for  the  people,  the  people  must 
know  in  detail  the  activities  of  the  government.  Nothing  so  diminishes  democ- 
racy as  secrecy  .  .  .  Beginning  July  4,  a  most  appropriate  day,  every  executive 
agency,  by  direction  of  Congress,  shall  meet  in  spirit  as  well  as  practice  the 
obligations  of  the  Freedom  of  Information  Act. 

Only  if  the  Internal  Revenue  Service  opens  to  public  view  its  guide- 
lines, rulings,  and  manuals  can  the  taxpayer  know  what  his  rights  are, 
what  his  obligations  are,  and  whether  he  is  being  treated  fairly  and 
equitably. 


Only  if  the  IKS  discloses  its  reports,  its  statistics,  and  its  studies 
can  the  taxpayer  find  out  how  the  tax  laws  are  working,  and  whether 
the  system  is  being  administered  uniformly  and  even-handedly. 

Only  if  the  IRS  opens  its  deliberations,  its  decisionmaking,  and  its 
decisions  can  the  taxpayer  be  confident  that  this  vital  institution  of 
Government  is  free  from  improper  influence. 

We  intend  this  morning  to  begin  an  inquiry  into  the  extent  to  which 
the  Internal  Eevenue  Service,  in  the  almost  7  j^ears  since  the  Freedom 
of  Information  Act  became  effective,  has  complied  with  both  the  let- 
ter and  the  spirit  of  the  law. 

I  think  we  all  recognize  that  the  tax  laws  are  voluminous  and  com- 
plex, that  tile  professional  staff  at  the  IRS  consists  of  some  of  the  most 
able,  independent  men  and  women  in  our  Government,  and  that  Con- 
gress has  continued  to  multiply  the  laws  that  the  IRS  is  responsible 
for  administering — most  recently  the  wage  and  price  controls — with- 
out correspondingly  increasing  the  agency's  manpower.  Certainly 
Congress  shares  much  responsibility  for  creating  the  loopholes  and 
ambiguities  in  the  laws  that  guide  the  IRS.  Nonetheless,  the  public 
information  law  contains  no  exemptions  for  overworked  officials,  com- 
plicated issues,  or  controversial  materials.  And  it  is  the  implementa- 
tion of  this  law  that  concerns  us  today. 

We  have  four  witnesses  in  our  hearing  this  morning:  Mr.  Morti- 
mer Caplin,  Mr.  and  Mrs.  Philip  Long,  and  Mr.  Tom  Field.  Repre- 
sentatives from  the  Internal  Revenue  Service  will  be  called  to  testify 
at  some  subsequent  date.  So  that  we  can  maximize  the  discussion  given 
as  to  Internal  Revenue  Service  practices  we  have  asked  all  of  them  to 
appear  in  the  panel  together.  We  will  hear  testimony  from  each  sepa- 
rately but  we  will  give  each  individual  an  opportunity  to  comment  on 
the  other  statements  and  observations. 

Our  first  witness  will  be  Mortimer  Caplin,  currently  practicing  law 
in  Wasliington.  D.C.  ^Ir.  Caplin  was  a  tax  lawyer  practitioner  and  a 
professor  of  taxes  and  in  fact  my  professor  of  taxes  at  the  University 
of  Virginia  Law  School.  In  1961  he  was  named  Commissioner  of  the 
Internal  Revenue  Service  by  President  Kennedy  and  served  in  that 
post  until  1964  when  he  returned  to  the  practice  of  law.  He  has  been 
an  old  and  dear  and  longtime  friend  who  is  always  willing  to  come 
up  and  appear  before  congressional  hearings.  All  of  us  benefit  from 
such  appearances,  and  we  welcome  your  appearance  this  morning. 

We  notice  you  have  your  son  here  as  well,  who  is  following  in  the 
traditions  of  the  legal  profession  of  his  father.  We  want  to  welcome 
him  too. 

STATEMENT  OF  MORTIMER  CAPLIN.  FORMER  COMMISSIONER  OF 
INTERNAL  REVENUE  SERVICE,  WASHINGTON,  D.C. 

Mr.  Capltx.  Thank  you  very  much.  It  is  a  privilege  to  appear  be- 
fore your  subcommittee  to  testify  on  the  administration  of  the  Freedom 
of  Information  Act  by  the  Internal  Revenue  Service. 

The  act  has  been  a  most  welcome  development  for  all  administrative 
agencies.  Nevertheless,  I  believe  that  no  agency  stands  to  benefit  more 
from  a  general  "free  information"  policy  than  the  Internal  Revenue 


Service.  In  recent  years  my  law  firm  and  I  have  made  use  of  the  act 
and  materials  disclosed  by  the  Revenue  Service  under  the  act.  We 
believe  the  act  has  made  a  salutary  difference  in  the  administration  of 
the  tax  laws  and  in  general  taxpayer  response  to  them. 

NATURE  or  OUR  TAX  SYSTEM 

Our  tax  system,  as  you  have  pointed  out,  is  largely  dependent  upon 
the  voluntary  compliance  of  our  citizens — and  over  97  percent  of  what 
we  collect  eacli  year  as  a  iiation  comes  from  what  they  report  them- 
selves and  then  what  they  assess  themselves  for. 

In  turn,  this  outstanding  record  of  compliance  could  not  have  been 
maintained  if  the  Revenue  Service  had  not  succeeded  in  conveying  a 
general  impression  that  the  tax  system  is  administered  fairly  and 
equitably  for  all  taxpayers — be  they  large  corporations  or  individuals, 
Iowa  farmers  or  New  York  stockbrokers. 

Obviously  such  an  extensive  and  complex  system  cannot  always  op- 
erate with  perfect  consistency  and  equality  of  treatment.  Wlien  each 
year  close  to  2  million  income  tax  returns  are  examined  by  some 
13,000  revenue  agents  and  3,500  tax  technicians — each  a  different  hu- 
man being,  each  with  different  abilities — something  is  sure  to  go  wrong 
on  occasion.  But  evenhandedness  and  equality  of  treatment  should  al- 
ways remain  the  system's  objective.  And  to  the  extent  that  this  objec- 
tive is  not  made  perfectly  clear  to  the  public,  we  may  expect  public 
confidence  in  the  system  to  waver,  with  adverse  consequences  for 
everyone. 

When  these  points  are  considered,  it  is  clear  that  the  Freedom  of  In- 
formation Act  is  not  a  threat  to  our  tax  system,  but  a  positive  aid.  In 
effect,  the  act  encourages  the  Revenue  Service  to  search  continuously 
for  areas  of  disclosure  and  to  come  forward  with  a  flow  of  information 
of  interest  to  taxpayers.  The  Service  has  always  had  great  concern 
over  whether  it  has  the  authority  to  disclose  certain  information.  I 
think  that  the  Freedom  of  Information  Act  really  took  away  this  veil 
and  gave  the  service  an  opportunity  to  reach  forward  to  the  public. 

Most  of  the  information  sought  under  the  act  concerns  the  Service's 
views  of  the  tax  laws  and  the  means  by  which  taxpayers  may  bring 
themselves  into  compliance  with  these  laws.  The  Service  should  be 
glad  to  share  this  information  with  the  public,  and  to  use  the  oppor- 
tunity offered  by  the  act  to  enhance  public  knowledge  and  confidence 
in  its  activities. 

REASONS    FOR    IRS    NON-DISCLOSURE 

I  am  aware  of  reasons  why  the  Service  might  be  reluctant  to  di- 
vulge some  types  of  information.  For  example,  there  is  clearly  a  need 
to  protect  from  public  scrutiny  the  internal  decisionmaking  process, 
that  is,  the  "consultative  functions"  of  government— -"the  advisory 
opinions,  recommendations  and  deliberations  comprising  part  of  a 
process  by  which  governmental  decisions  and  policies  are  formulated.'' 
Policies  cannot  be  formulated  and  evaluated  in  a  "fishbowl,"  and  deci- 
sionmaking would  be  stultified  if  every  policy  recommendation  by 
subordinate  to  chief  had  to  be  disclosed.  This  would  ill  serve  the  public 
interest.  Similarly,  the  Service  has  an  obvious  interest  in  refusing  to 
disclose   the   fruits   of  certain  ongoing  investigations,  particularly 


criminal  investigations,  before  decisions  on  the  results  of  these  in- 
vestigations are  reached.  Premature  disclosure  in  these  matters  preju- 
dice the  Service's  or  the  taxpayer's  case  in  court. 

I  mention  these  areas  because  they  are  clearl}^  candidates  for  non- 
disclosure— areas  in  which  the  much  cited  "secrecy"  policy  of  the  In- 
ternal Revenue  Service  is,  in  my  judgment,  well  founded.  Signifi- 
cantly, both  of  these  areas  are  covered  by  specific  exceptions  in  the 
Freedom  of  Information  Act.  It  is  important  to  recognize  that  the 
act  is  not  solely  a  disclosure  statute.  It  strikes  a  balance  between  the 
legitimate  needs  of  Government  agencies  for  nondisclosure — which 
include  the  legitimate  needs  of  the  public  for  protection  of  privacy — 
on  the  one  hand  and  the  interest  of  the  public  in  knowing  how  and 
why  the  agencies  do  things  as  they  do,  on  the  other.  In  my  view,  the 
act  achieves  a  balance  that  is  both  sensible  and  workable. 

It  may  be  asked  why — if  the  most  fundamental  interests  of  the  In- 
ternal Revenue  Service  are  in  achieving  maximum  public  confidence 
through  maximum  disclosure — Avhy  the  Revenue  Service  did  not  re- 
spond to  the  Freedom  of  Information  Act  with  open  arms;  and  why 
it  has  required  7  years  since  the  act's  passage  and  a  host  of  litigations 
to  achieve  the  disclosure  that  has  been  made  to  date.  The  reason  for 
the  Service's  reaction  is  not  hard  to  find.  Nor  is  it  sinister  or  to  the 
discredit  of  the  Service. 

Historically — and  this  is  true  of  all  agencies — the  instincts  of  most 
administrative  agencies  have  been  to  shield  as  much  of  their  operations 
as  possible  from  the  public  view.  This  is  not  for  the  purpose  of  hiding 
wrongdoing.  On  the  contrary,  nondisclosure  is  often  seen  by  agencies 
as  conducive  to  the  most  efficient  rendering  of  their  public  service 
mandate : 

Avoiding  disclosure  permits  an  agency  to  keep  its  options  open. 

Not  having  committed  itself  publicly,  the  agency  may  respond  more 
flexibly  to  developing  factual  situations. 

Avoiding  disclosure  permits  an  easier  administrative  task:  The 
agency  can  act  more  rapidly  and  more  boldly  when  its  attention  is  not 
partially  distracted  b}^  eyes  peering  over  its  shoulder. 

Senator  Kexnedt.  Isn't  there  really  a  countervailing  application 
that  by  having  greater  disclosure,  alternative  recommendations  or 
observations  and  suggestions  may  be  considered  in  the  decisionmak- 
incT  process  ? 

Mr.  Captjx.  I  would  agree  with  you  entirely. 

Senator  Kexxedy.  And  doesn't  it  also  brinir  the  disinfecting  factor 
of  sunlicfht  and  openness  to  these  decisionmakings  and  perhaps  avoid 
any  potential  threat  of  improper  influence?  Aren't  there  arguments 
on  both  sides? 

Mr.  Capi-tn.  Senator,  yes  exactly.  In  this  aspect  of  my  testimony, 
I  was  marshalling'  what  I  would  argue  as  the  traditional  arguments 
that  the  administrative  agencies  I  make  to  support  nondisclosure : 
that  is,  "Leave  us  alone,  we  are  honest  men,  we  are  good  men.  and  we 
can  do  our  job  more  efficiently  if  we  do  not  have  to  cast  full  public 
light  on  nil  our  operations." 

I  think  that  most  of  our  administrators  truly  believe  that  nnd  I 
think  they  are  tryins:  to  do  a  good  job.  But  we  realize  that  admin- 
istrators are  human  and  that  serious  errors  do  occur.  Unfortunately 


■we  have  seen  of  late  that  serious  errors  do  occur.  Unfortunately  we 
have  seen  of  late  that  serious  improprieties  may  also  occur. 

I  think  it  is  contrary  to  our  American  system  to  place  that  much 
power  in  any  individual  organization  without  the  genius  of  the  checks 
and  balances  that  are  built  into  our  system  of  government. 

NEED    FOR    DISCLOSUKE 

And  this  I  feel  is  really  at  the  very  bottom  of  the  Freedom  of  In- 
formation Act,  If  we  as  a  Nation  were  prepared  to  presume  conclu- 
sively that  all  agencies  would  invariably  act  in  the  public  interest 
with  the  spirit  of  fairness  to  all,  then  these  agency  arguments  that 
I  have  mentioned  might  seem  very  weighty  indeed.  But  we  are  not 
prepared  to  indulge  in  such  an  irrebuttable  presum.ption.  Indeed,  the 
very  strong  traditions  of  the  United  States  are  contrary  to  it.  We  re- 
quire accountability  of  our  public  officials,  and  anyone  who  assumes 
office  must  accept  that  accountability  and  our  Constitution  and  stat- 
utes the  healthy  public  interest — which  our  Constitution  and  Statutes 
encourage — in  knowing  how  officials  and  agencies  are  fulfilling  their 
public  responsibilities.  It  is  therefore  clear  that  at  least  some  agency 
reasons  for  wishing  not  to  disclose  infoi-mation  must  yield  to  a  su- 
perior and  countervailing  interest — the  interest  in  maintaining  public 
confidence  in  agency  operations. 

Nowhere  are  these  generalities  more  fitting  than  in  the  case  of  the 
Internal  Kevenue  Service  and  at  no  time  more  than  the  present.  We 
have  seen  growing  over  many  months  now  a  deep  crisis  affecting 
Government  in  general,  many  of  whose  roots  may  be  traced  to  clan- 
destine operations  by  administrative  agencies  in  conjunction  with  the 
executive  branch  of  Government.  The  Internal  Revenue  Service,  which 
has  unfortunately  shared  some  of  the  adverse  publicity,  must  be  par- 
ticularly sensitive  to  these  developments  because  its  task  cuts  across 
the  fabric  of  our  entire  society  and  requires  it  to  deal  with  Americans 
at  every  level  of  business,  investment  and  employment.  And — much 
more  so  than  with  most  other  agencies — a  spirit  of  mutual  confidence 
is  crucial  in  all  of  these  dealings. 

EVALUATION    OF    IRS    FERFORMANCE 

How,  then,  has  the  Internal  Revenue  Service  gone  about  the  task  of 
implementing  the  Freedom  of  Information  Act^in  the  almost  7  years 
since  the  act  became  effective  in  July  of  1967?  From  my  perspective  it 
appears  that  cornpliance  began  rather  slowly  and  stubbornly  but  that, 
in  several  areas,  it  has  pickexl  up  momentum  and  offers  promise  for  the 
future. 

Senator  Kennedy.  Now  in  their  statements  ]Mr.  and  Mrs,  Long 
observe,  "Irrespective  of  a  growing  number  of  unfavorable  court 
decisions  against  the  Internal  Revenue  Service,  officials'  attitudes 
remain  slightly  changed"  and  Mr.  Field  points  out,  "Service  com- 
pliance with  the  dictates  of  the  courts  have  been  slow  and  incom- 
plete;" and  he  also  says:  "The  Service  seems  to  be  digging  in  its 
heels  and  resisting  further  disclosure  of  any  sort." 

Now  I  am  wondering  if,  as  we  go  through  this  morning,  we  could 
determine  whether  perhaps  the  Internal  Revenue  Service  responds  one 


way  to  your  firm's  interests  because  of  its  long-time  tradition  in  tax 
law  and  its  degree  of  competence  and  awareness,  and  deals  with  you 
perhaps  differently  than  someone  like  the  Longs  and  Mr.  Field  ?  Do 
you,  perhaps  get  a  little  better  service  than  they  do,  given  the  fact 
that  they  know  that  you  know  the  law  and  the  decisions  in  these  areas? 
Mr.  C"api.ix.  Well  I  think  that  one  might  reach  that  conclusion.  In 
approacliing  the  Internal  Revenue  Service  we  certainly  come  well  pre- 
pared. We  study  the  statutes,  the  regulations,  the  cases,  and  we  try  to 
take  responsible  positions  and  push  real  hard  where  we  think  we  are 
right,  but  believe  me  we  have  not  had  an  easy  time  of  it.  I  do  not 
want  you  to  think,  merely  because  I  express  a  certain  hope  and  opti- 
mism for  the  future,  that  our  own  experience  has  been  easy  and  simple. 
Actually  we  have  had  one  case  it  took  one  full  year,  despite  our  knowl- 
edge and  despite  our  submission  of  briefs  to  get  a  final  response.  More 
recently  the  picture  appears  better  because  on  another  occasion  we 
obtained  a  response  after  only  a  few  months.  But  I  should  add  that  in 
both  cases  vre  did  not  obtain  a  wdiolly  favorable  result  administratively 
and  we  had  found  it  necessary  to  be  involved  in  additional  disputes.  In 
one  case,  Center  on  Corporate  Responsibility  v.  Schultz  and  Alexander^ 
which  is  related  to  tlie  Freedom  of  Information  Act,  we  had  to  go  to 
court  to  get  the  results  that  we  were  seeking.  I  am  very  happy  to  add 

that  the  court  saw" 

Senator  Kennedy.  Saw  your  wisdom  ? 
Mr.  Caplin.  Saw  the  wisdom  of  our  viewpoint. 

Senator  Kennedy.  Let  me  just  before  continuing  ask  Mr.  and  Mrs. 
Long  and  JMr.  Field  for  a  brief  comment  on  that  particular  point. 

Mr.  Long.  From  our  experience  we  have  found  when  you  start  out 
knowing  practically  nothing  about  tax  law^ — and  we  started  out  as 
pro  se  people  and  t  would  say  that  I  knew  less  about  taxes  as  far  as 
the  administrative  end  and  the  audit  compliance  end  of  it  than  any- 
one— I  think  that  the  ordinary  Joe  Blow  person  is  in  a  very  unfavor- 
able position  in  regards  to  dealing  with  the  audit  compliance  end  of 
the  Internal  Revenue  Service  compared  with  a  law  firm  that  has  sub- 
stantial skills  and  knowledge  and  connections  with  the  Service. 

Mrs.  Long.  I  might  add  that 

Senator  Kennedy.  Does  this  include  the  Freedom  of  Information 
requests  ? 

Mrs.  Long.  Yes,  I  think  very  definitely.  And  one  thing  that  we  must 
comment  on  is  that  really  today  we  are  much  less  optimistic  about 
the  Service's  compliance  with  the  act  than  we  were  a  year  ago.  We 
notice  a  real  hardening  of  attitudes  where  we  can  no  longer  get  that 
which  was  furnislied  1  year  ago. 
Senator  Kennedy.  But  you  will  develop  that  point  later  on  ? 
Mrs.  Long.  Yes. 

Senator  Kennedy.  Mr.  Field,  just  a  brief  observation. 
Mr.  Field.  I  think  the  thing  that  is  most  worrisome  to  us  is  the 
broadening  of  the  Internal  Revenue  Service's  regulations  relating  to 
the  definition  of  the  term  "tax  return".  Those  regulations  were  brought 
about  2  years  ago  without  notice  of  rulemaking  or  opportunity  for 
public  comment  so  as  to  arguably  sweep  within  the  protections"  that 
we  accord  to  individual  income  tax  returns  and  corporate  tax  returns 
any  document  within  the  hands  of  the  Internal  Revenue  Service. 
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Now  I  will  discuss  that  regulation  a  little  bit  more  in  my  own  state- 
ment, but  I  think  that  development  may  account  for  some  of  the 
hardening  of  position,  wliich  Sue  Long  just  mentioned. 

Mr.  Caplin.  I  might  add.  Senator,  that  these  laws  and  regulations 
are  administered  by  human  beings  and  it  is  not  always  clear  who  hap- 
pened to  be  focusing  on  the  particular  problem.  I  have  known  Com- 
missioner Alexander  as  a  practitioner  for  many  years  and  I  have  a 
great  deal  of  confidence  in  him.  I  do  not  know  how  much  he  has  fo- 
cused on  this  area.  He  has  so  many  things  to  pass  upon  each  day,  and 
perhaps  when  he  appears  before  this  committee,  he  will  have  an 
opportunity  to  explain  his  attitudes.  We  are  here  faced  with  the  old 
squeaky  door  principle.  The  Commissioner  has  hundreds  of  things  to 
do,  and  the  question  is  always  presented  on  what  he  will  look  at.  And 
I  think  that  perhaps  it  is  time  that  he  gave  a  real  hard  look  at  this 
whole  Freedom  of  Information  Act  area. 

I  should  say  that  beyond  the  general  statements  I  have  made  about 
the  Service's  attitude — and  I  have  listed  in  my  formal  statement  some 
of  the  things  the  Service  has  done  over  the  years — it  is  very  difficult 
to  know  how  the  Service  is  actually  performing.  Actual  day-to-day 
practice  under  the  Service's  regulations  is  a  matter  of  considerable 
interest  to  the  public  and  to  this  committee,  and,  yet  it  is  extremely 
difficult  for  any  private  individual  or  organization  to  get  good  hard 
facts  sufficient  to  make  a  meaningful  evaluation.  The  Service  does 
give  statistical  data  to  certain  committees,  but  I  think  it  is  more  im- 
portant— and  perhaps  this  subcommittee  will  look  into  this — more 
important  to  call  upon  the  Service  not  only  to  provide  up  to  date 
statistical  data  but  to  obtain  a  qualitative  report  and  to  get  them  to 
evaluate  how  well  they  are  complying  with  the  mandate  of  the  act. 
This  is  a  very  important  area  and  I  think  it  would  help  the  whole  issue 
of  public  confidence  if  a  qualitative  report  were  laid  on  the  table. 

AREAS  OF  RESISTANCE  TO  DISCLOSURE 

There  are  at  least  six  major  areas  M'here  the  Service  is  today 
resisting  disclosure:  First,  private  letter  rulings,  which  are  written 
statements  to  taxpayers  from  the  national  office  on  a  proposed  trans- 
action and  W'hich  are  for  all  practical  purposes  an  insurance  policy  to 
anyone  who  receives  sucli  a  ruling. 

Secondly,  technical  advice  memoranda  and  transmittal  memoranda, 
which  are  also  written  statements  from  the  national  office.  In  this  in- 
stance thev  are  given  to  the  district  director  at  the  initiative  of  an 
examinmg  revenue  agent  or  a  taxpayer  under  audit,  and  they  provide 
advice  and  guidance  on  the  interpretation  of  the  tax  law  under  a 
given  set  of  facts.  At  issue  here  is  a  completed  transaction :  under  the 
private  ruling  procedure,  it  is  generally  a  prospective  transaction. 

Third,  items  called  actions  on  decisions,  which  are  legal  memoranda 
prepared  by  the  Chief  Counsel  of  the  Internal  Revenue  Service  in- 
terpreting court  decisions  which  are  adverse  and  expressing  a  Gov- 
ernment position  indicating  how  they  regard  that  decision  insofar 
as  precedential  value  is  concerned. 

Senator  Kennedy.  Now  your  law  firm  is  involved  in  trying  to  gain 
some  access? 

Mr.  Caplin.  Not  necessarily  on  all  of  these  items. 

Senator  Kennedy.  But  on  No.  3,  on  actions  on  decisions  ? 
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Mr.  Caplin.  I  do  not  know  really  whether  we  have  taken  a  position 

on  tliaL  .  . 

Senator  Kexnkdy.  As  T  imdorstand  the  actions  on  decisions,  it  there 
is  a  court  ruling,  say  in  the  Fifth  Circuit  about  the  handling  of  cam- 
paign contributions,  for  example,  the  Internal  Revenue  Service  can 
really  make  a  decision  that  they  will  abide  by  that  decision  in  the 
Fifth  Circuit,  but  in  no  other  circuit.  So  you  get  a  situation  where 
within  a  certain  jurisdiction  this  is  the  law,  and  then  in  another  cir- 
cuit, as  far  as  the  Internal  Revenue  Service  is  concerned,  it  is  not  the 
law.  So,  you  have  a  rather  obvious  inconsistency  here. 

I  am  not  going  to  say  who  is  right  or  who  is  wrong,  but  isn't  that  the 
way  a  situation  could  develop  ? 

But  if  you  had  a  publication  of  that  decision,  at  least  you  would 
have  a  public  awareness  of  this  inconsistency.  The  people  who  live  in 
the  states  within  the  Fifth  Circuit  could  then  go  out  and  make  their 
campaign  contribution  if  they  wanted  to,  but  those  in  another  juris- 
diction couldn't,  because  they  would  know  that  is  illegal.  At  least 
as  far  as  public  information  wouldn't  it  be  useful  for  them  to  have 
disclosed  the  action  on  that  decision? 

Mr.  Caplin.  The  action  on  decision  is  in  the  nature  of  the  Revenue 
Service's  evaluation  of  a  particular  case.  They  do  not  feel  that  they  are 
really  bound  until  the  U.S.  Supreme  Court  lakes  action  on  the  issues 
that  are  involved.  It  is  true  tliat  the  IRS  may  have  this  adverse  Fiftli 
Circuit  opinion,  and  they  may  feel  that  they  are  going  to  keep  on  liti- 
gating the  issues  in  other  jurisdictions — let  us  say  in  the  Fourth 
Circuit  and  the  Second  Circuit.  If  they  can  obtain  a  favorable  deci- 
sion, and  thereby  create  a  conflict,  they  can  then  take  it  to  the  Supreme 
Court. 

Senator  Kexxedy.  And  the  courts  recognize  the  authority  of  the 
Internal  Revenue  Service  to  do  this? 

Mr.  Caplin.  That  is  right.  You  know,  the  Service  is  a  nationwide 
organization  and  the  mere  fact  that  one  U.S.  court  of  appeals  might 
reach  a  given  result  or  the  Tax  Court  of  the  United  States  or  a 
district  court,  does  not  mean  that  the  Service  is  going  to  follow  that 
decision  with  respect  to  all  the  80  million  individual  tax  returns.  But 
the  action  on  decision  would  tell  you  what  their  attitude  is,  whether 
they  think  the  decision  is  right  or  not.  Sometimes  they  say  they  are 
going  to  accede  and  to  accept  the  unfavorable  decision.  In  the  case  of 
Tax  Court  decisions,  they  sometimes  publish  something  known  as  an 
"acquiescence"  which  says  that  they  will  accept  a  particular  decision 
as  binding — based  upon  its  particular  facts ;  and  usually  that  is  a  Tax 
Court  decision. 

Beyond  the  areas  I  have  mentioned  there  are  certain  comments 
on  proposed  regulations,  which  the  person  who  submits  in  writing 
asks  to  be  held  confidential.  That  is  another  area  where  the  people 
are  saying  why  should  they  be  able  to  submit  confidential  information 
of  that  sort  which  isn't  known  to  the  public. 

There  are  also  something  known  as  General  Counsel's  memorandums 
which  are  written  analyses  of  legal  issues  prepared  by  the  Chief  Coun- 
sel's office. 

Finally,  there  are  aspects  of  the  Internal  Revenue  manual  which 
have  not  yet  been  made  public  and  there  are  disputes  over  whether 
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parts  relating  to  tolerance  and  criteria  guidelines  for  Internal  Revenue 
Service  personnel  on  selection  of  returns  and  issues  for  audits  should 
be  made  public. 

The  Longs,  I  know,  have  a  very  strong  interest  in  this. 

I  would  like  to  comment  on  two  things,  primarily  the  first  point 
which  has  to  do  with  private  rules,  which  is  a  very  sensitive  issue  and 
then  briefly  on  the  issue  of  portions  of  the  manual  not  yet  disclosed. 

PRIVATE   LETTER   RULIXGS 

Now  the  private  rulings  issue  is  the  most  pressing  matter  that  the 
Revenue  Service  has  in  this  area  right  now.  They  are  in  litigation. 
They  lost  a  very  important  case.  Mr.  Field  has  been  closely  involved 
with  it,  and  that  case  is  known  as  the  Tax  Analysts  decision.*  This  case 
is  now  on  appeal. 

People  frequently  criticize  the  Revenue  Sei-vice  on  audits.  They 
forget  the  significance  of  private  rulings.  And  I  think  this  is  very,  very 
important  to  appreciate  the  crucial  nature  of  private  rulings  in  our 
entire  Internal  Revenue  Service  process.  There  is  not  a  major  trans- 
action today  culminated  in  this  country  without  at  least  serious  con- 
sideration to  getting  a  ruling  and  most  of  the  big  transactions  do 
involve  these  private  rules. 

You  apply  to  the  Internal  Revenue  Service  in  Washington  on  your 
given  statement  of  fact  and  you  say  that  based  upon  these  facts,  we 
think  that  such  result  should  occur.  This  is  the  taxpayer  or  his  counsel. 
And  you  ask  the  Internal  Revenue  Service  then  in  essence  to  confirm 
your  conclusions. 

If  you  get  that  piece  of  paper,  you  have  for  all  practical  purposes 
an  insurance  policy  providing  two  things :  one,  that  you  have  made  a 
fair  and  reasonable  disclosure,  and  two,  that  you  have  followed  the 
transaction,  after  you  got  that  ruling,  in  the  manner  in  which  it  is  set 
forth. 

If  you  don't  make  an  adequate  disclosure  or  if  you  deviate  from  the 
facts,  the  ruling  isn't  worth  the  piece  of  paper  it  is  written  on.  This 
ruling  is  normally  given  to  you  and  you  file  it  with  your  returns  and 
you  tell  the  agent,  "Look  Mr.  Agent,  the  national  office  told  me  what 
the  results  are  so  don't  you  bother  me."  Ilowever,  the  agent  is  obliged 
and  he  should  at  least  check  out  the  transaction  to  see  if  you  did  what 
you  said  you  did  and  that  you  didn't  mislead  the  national  office. 

The  national  office  does  not  audit  you  when  you  come  for  that  ruling. 
They  accept  what  you  say  on  good  faith.  This  is  where  the  question 
of  honesty  and  fair  dealing  is  very  important  from  the  standpoint  of 
the  taxpayer. 

Last  year  there  were  some  30,000  rules  issued  and  14,000  what  I 
would  call  hardcore  rules  on  income  tax  transactions,  excess  tax,  some 
exempt  organizations,  and  a  number  of  technical  issues  and  also  about 
16,000  were  more  routine  although  with  a  lot  of  dollar  value  on 
changes  of  accounting  methods  and  accounting.  And  what  we  call 
determinations  of  earnings  and  profits. 

Contrast  that  with  617  published  revenue  procedures  and  published 
revenue  rulings,  which  were  put  into  the  Internal  Revenue  Bulletin 

♦Tax  Analysts  &  Advocates  v.  IRS,  362  F.   Supp,   1298   (D.D.C.  1973),  afiE'd— F.2d— 
(D.C.  Cir.  1974). 
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on  a  biweekly  basis  and  which  describe  to  the  taxpayer  generally 
his  rights  and  obligations.  So  you  have  617  published  and  30,000 
unpublished. 

Taxpayers  want  to  know  about  those  rules  and  see  if  they  can  have 
some  benefit  of  them.  They  want  to  knov\',  well,  what  is  the  Internal 
Revenue  Service's  interpretive  position,  what  are  they  thinking  about, 
how  are  they  interpreting  the  law,  could  I  get  such  a  ruling  if  I  went 
for  that  and  had  a  transaction  like  that,  can  I  shape  a  transaction  so 
that  I  fit  within  that  ruling's  policy.  And  frequently  there  are  a 
number  of  alternative  ways  of  approaching  a  transaction,  Senator, 
you  purchase  assets,  you  go  through  a  cashing,  you  go  through  a 
merger,  you  have  an  exchange  of  stock  to  get  a  tax  free  result.  So 
there  are  a  whole  series  of  ways  that  one  can  achieve  this.  And  he  may 
find  that  the  Internal  Revenue  Service,  like  in  a  well  publicized  case 
recently  permitted  a  tax  ruling  to  be  issued  on  a  rather  unusual  set 
of  circumstances  of  great  surprise  to  many  members  of  the  bar. 

Senator  Kennedy.  Are  you  referring  to  the  ITT  case  ? 

]\Ir.  Caplin.  Well,  that  is  the  name  that  has  been  associated  with  it. 

I  think  that  the  availability  of  these  rulings  would.  No.  1,  restore 
confidence  in  people  that  nothing  is  being  shoved  under  the  rug,  that 
there  is  fair  treatment  to  all  taxpayers  on  an  equal  basis,  and  No.  2, 
that  we  have  access  to  that  information,  that  there  is  no  secret  law 
being  passed  about.  And  incidentally  within  the  tax  bar  there  is  fre- 
quently interchange  of  private  rulings.  There  shouldn't  be  any  special 
body  of  citizens  which  has  special  knowledge  of  this  tax  law  that  is 
really  being  developed  on  an  administrative  basis. 

In  I^Ir.  Field's  case,  Tax  Analysts  and  Advocates,  which  is  a  leading 
freedom  of  information  decision  on  private  rulings,  the  U.S.  District 
Court  for  the  District  of  Columbia  held  that  rulings  were  interpreta- 
tions of  the  law  within  the  meaning  of  section  (a)  (2)  (B)  of  the  act 
and  must  be  made  public.  And  the  court  added  such  rules  have  come 
to  constitute  a  body  of  "private  law"  frequently  disseminated  among 
members  of  the  tax  bar  and  are  therefore  the  prototypical  material 
whose  disclosure  is  mandated  by  the  Freedom  of  Information  Act. 

I  feel  that  the  Internal  Revenue  Service  has  a  number  of  real  in- 
terests and  adhering  to  this  decision  and  in  making  all  private  rulings 
public,  with  appropriate  deletions  to  protect  confidential  material  that 
might  be  contained  in  the  ruling  itself  and  I  think  that  the  tax  system 
is  ill  served  by  any  suspicion  that  private  rulings  serve  as  a  vehicle 
for  preferred  treatment  to  certain  taxpayers.  Now  I  hasten  to  believe 
that  I  do  not  believe  that  the  Internal  Revenue  Service  has  used  the 
ruling  process  to  give  this  preferred  treatment  on  any  intentional 
basis,  but  the  suspicion  is  there  and  I  think  it  does  harm  to  public 
confidence.  And  I  think  that  again  your  searchlight,  that  you  refer  to 
in  your  opening  statement,  is  a  very  fine  disinfectant. 

Senator  Kennedy.  Well  just  on  that  point,  do  you  think  that  ITT 
could  have  gotten  the  kind  of  ruling  they  got  without  some  kind 
of  preferential  treatment  ? 

Mr.  Caplin.  I  have  no  reason  to  think  that  there  was  any  prefer- 
ential treatment  there.  From  everything  I  imderstand  there  was 
an  application  for  a  ruling  in  the  normal  course  of  events  and  certain 
additional  submissions.  I  also  understand  that  after  the  additional 
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submissions  the  ruling  was  issued  with  rapidity.  I  think  many  tax 
practitioners  felt  that  the  ruling  was  a  very  liberal  one  containing 
something  known  as  a  purge  theory.  That  was  quite  a  secret  I  submit  so 
far  as  the  tax  bar  in  general  was  concerned.  There  was  no  general 
publication  of  this  purge  theory  before. 

Wliat  happened  was  that  ITT  acquired  Hartford  in  a  stock-for- 
stock  exchange.  I  think  they  originally  planned  to  do  a  merger  but 
they  did  what  is  known  as  a  (B)  reorganization  stock  for  stock  and 
the  Supreme  Court  has  said  that  an  exchange  of  that  sort  to  bo  tax 
free  must  be  solely  for  voting  stock.  And  if  you  pay  for  some  of  that 
stock  in  cash,  you  disqualify.  Now  ITT  had  bouirht  a  large  block 
of  Hartford  stock  for  cash.  And  on  its  face  it  looked  like  they  just 
couldn't  fit  into  the  (B)  pattern.  Then  they  went  to  this  so-called  purge 
and  they  said  what  if  we  sell  this  stock  and  then  go  out  and,  after 
we  sell  it,  acquire  all  of  the  Hartford  stock  solely  for  voting  stock? 
"Well,  I  would  say  very  few  members  of  the  tax  bar  thought  that 
was  achievable  as  part  of  the  overall  transaction.  You  would  have 
to  wait  a  lonij  period  of  time  and  say  this  is  an  entirely  new  trans- 
action. You  got  to  sell  first  and  wait  and  wait  and  not  have  any  trans- 
action immediately.  The  Internal  Revenue  Service,  in  other  words, 
looks  to  substance:  it  doesn't  look  to  form.  But  nevertheless  they  did 
issue  this  ruling  that  if  they  purge  themselves  in  quotes  from  the 
stock  that  they  then  could  later  come  in  and  acquire  all  of  that  Hart- 
ford stock  solely  for  voting  stock.  But  then  another  question  arose  and 
that  is,  was  this  a  true  purge,  was  it  a  real  sale  ?  And  this  is  what  the 
revenue  agents  up  in  New  York  seem  to  be  questioning  today  and  this 
is  a  matter  at  issue. 

I  speak  only  from  what  I  read  in  the  newspapers.  Senator,  and  T 
think  you  have  to  know  all  of  the  facts  to  make  a  true  evaluation  of 
that  ruling. 

Senator  Kennedy.  Sure. 

Mr.  Captjn.  It  has  become  fairly  public  nnd  tieT-hang  the  Revenue 
Service  will  be  able  to  explain  to  you  some  of  the  details. 

Senator  Kennedy.  As  I  understand  it.  under  the  procedures  that 
existed  within  the  Internal  Revenue  Service,  it  was  not  made  public 
as  a  matter  of  course.  It  was  only  revealed  to  the  public  after  the 
press  and  other  groups  had  pressed  for  a  full  disclosure. 

Mr.  Caplin.  That  is  correct.  And  even  then  they  didn't  reaHy 
make  the  ruling  public.  They  issued  a  Revenue  procedure  which  de- 
scribed certain  circumstances  under  which  they  would  rule  in  this 
case,  but  even  there  it  was  a  good  deal  more  limited  than  the  specific 
ruling  in  the  Hartford  case. 

Senator  Kennedy.  So  I  mean  the  r>oint  that  you  are  makin":  here 
is  that  private  letter  rulings  vary  from  a  decision  made  affecting 
one  of  the  major  companies  or  corporations  in  this  country  to  de- 
cisions made  regarding  individual  taxpayers?  I  mean,  rulings  cover 
this  whole  range  of  circumstances. 
]\Ir.  Capltn.  Oh,  yes. 

Senator  Kennedy.  So  your  point  is  that  for  both  a  sense  of  fairness 
to  the  American  people  and  a  sense  of  confidence  that  no  one  is  getting 
special  treatment,  many  of  these  letter  rulings  are  of  such  a  conse- 
quence and  importance  that  they  should  be  made  public  and  available 
even  though  perhaps  some  particular  rulings  should  be  sanitized  in 
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such  a  way  as  to  permit  full  disclosure  without  coinpromisiug  busi- 
ness transactions  or  confidential  information  ^ 

Mr.  Caplin.  That  is  right.  I  do  think  that  this  is  a  very  sensitive 
point.  For  one  thing,  there  are  hundreds  and  mi  lions  of  dollars, 
and  I  think  I  am  being  conservative  when  I  use  that  figure  because 
I  might  use  billions  of  dollars,  involved  on  an  annual  basis  under  this 
ruling  process.  There  are  very  few  major  transactions 

Senator  Kexxedy.  Do  you  mean  that  billions  would  come  into  tlie 
Government  or  billions  are  not  coming  into  the  Government? 

Mr.  Caplin.  I  Avas  thinking  of  the  potential  tax  liability  involved, 
which  would  run  into  the  billions.  If  they  were  adverse  rules,  the 
transactions  might  not  go  forward.  And  of  course  you  can't  say  that 
the  Government  wouldn't  collect  these  billions  of  dollars.  Frequently 
the  people  would  go  forth  with  the  transaction  without  the  ruling 
and  would  take  their  chances  on  audit  and  then  might  have  to  pay 
either  all  of  the  money  involved  or  they  might  have  to  settle  their 
case  based  upon  the  competing  litigation  hazards. 

Now  in  the  case  you  have  referred  to,  the  ITT  case,  I  don't  know 
how  much  money  was  involved  but  there  would  be  capital  gains  taxes 
imposed  on  all  persons  to  the  transaction  who  had  transferred  their 
shares.  Now  the  company  had  made  statements  that  it  would  reimburse 
the  shareholders  for  any  additional  tax.  It  could  be  that  in  litigation 
the  Government  would  lose.  I  don't  know  because  I  don't  have  all  of 
the  facts.  It  also  could  be  that  even  though  there  is  taxation  in  1  year, 
people  get  what  is  called  a  stepped-up  basis  and  they  have  less  tax 
in  another  year.  But  what  I  am  saying  there  is  a  lot  of  money  involved 
in  these  rules  and  this  is  a  very  important  exercise  of  discretion. 

The  Service  has  manv  reasons  for  not  wanting  to  disclose.  For  one 
thing  they  say  that  we  don't  want  to  compromise  the  confidentiality. 
Beyond  that  they  say  it  is  going  to  slow  down  the  whole  process  and 
it  will  take  time  and  we  will  have  to  use  more  people  to  make  these 
decisions  and  we  will  be  holding  ourselves  up  to  ridicule  and  contempt 
if  we  come  out  with  a  bad  ruling  and  we  are  now  ruling  fast  and  v.e 
are  moving  fast  and  don't  have  all  layers  of  review  so  that  we  are 
willing  to  pay  the  price  of  an  error  on  individual  taxpayer's  case. 
And  again  I  want  to  emphasize  I  think  the  principle  is  administered 
with  a  sense  of  honesty  and  integrity.  I  don't  believe  that  there  is  any 
widespread  abuse  that  sometimes  is  alluded  to.  But  on  balance  it 
seems  to  me  that  disclosure  is  much  the  preferable  course  with  the 
suitable  deletions  of  information  identifying  taxpayers  or  disclosing 
otherwise  confidential  matters. 

I  can  envision  a  procedure  that  I  believe  is  entirely  workable  where- 
in the  Service  would  prepare  the  letter  rulings  and  it  would  mail  to 
the  taxpayers,  along  with  a  copy  reflecting  the  suggested  deletions, 
and  it  would  give  the  taxpayer  a  relatively  short  period  of  time  in 
which  to  object  to  the  foiTnal  puljlication  and  make  countersugges- 
tions,  and  finally  it  would  publish  the  publication  by  placing  it  in  the 
public  readinjr  room  and  filing  it  rmder  a  suitable  index  which  would 
given  people  an  opportunity  to  locate  that  ruling. 

I  might  say  there  that  in  the  final  analysis  the  cause  of  equality 
among  taxpayers,  which  is  very  much  at  stake  here,  seems  to  me  more 
fundamental  than  the  issue  of  easy  administration. 

42-846—73 2 
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The  Court  of  Appeals  of  the  Fourth  Circuit  recognized,  this  when 
it  said : 

The  Freedom  of  Information  Act  was  not  designed  to  increase  administrative 
efficiency,  but  to  guarantee  the  public's  right  to  know  how  the  government  is 
discharging  its  duty  to  protect  the  public  interest. 

Some  time  ago  the  Securities  and  Exchange  Commission  adopted 
this  philosophy  when  it  determined  to  make  its  "no  action"  letters 
available  to  the  public.  That  was  a  major  step  forward.  Such  letters 
are,  in  many  respects,  comparable  to  the  private  rulings  of  the  Revenue 
Service. 

In  litigation,  the  Eevenue  Service  has  advanced  two  principal  ob- 
jections to  a  disclosure  policy — and  I  imagine  Mr.  Fields  will  comment 
on  this —  they  say  that  (1)  rulings  are  exempt  from  disclosure  by 
reason  of  sections  6103  and  7213  of  the  Internal  Eevenue  Code  and 
are  aimed  at  preserving  confidentiality  of  taxpayers  information  sub- 
mitted to  the  Government  when  they  file  returns  to  encourage 
compliance. 

These  provisions  do  not  apear  to  cover  IRS  interpretations  of  law 
given  to  the  taxpayer.  After  all  the  taxpayer  comes  in  and  asks  the 
Government  to  exercise  the  discretion.  It  is  asking  for  a  favor  from 
the  Government  because  there  is  nothing  in  the  code,  except  in  a  few 
limited  cases,  which  requires  the  Revenue  Service  to  issue  rulings. 
There  are  certain  areas  where  the  Service  must  rule  in  foreign  trans- 
actions for  example,  in  changes  of  accounting  methods  and  the  like, 
but  the  bulk  of  the  rulings  are  discretionary  rulings.  The  Service 
provides  this  very  fine  machinery  for  taxpayers  and  I  think  tax- 
payers should  be  willing  to  pay  the  price  of  having  their  ruling  dis- 
closed for  substance.  I  cannot  think  of  a  case — and  we  handle  many 
returns — that  would  be  altered  if  we  had  to  make  these  rulings  public. 
I  cannot  think  of  a  client  who  would  say  do  not  go  forward  under 
these  circumstances.  It  might  have  occurred,  bvit  so  far  as  let  us  say 
the  last  10  years  since  I  have  been  back  in  private  practice  I  cannot 
think  of  a  single  instance  where  we  would  not  have  gone  forward. 

On  the  question  of  whether  or  not  there  is  an  equitable  procedure 
in  the  courts  to  limit  the  Freedom  of  Information  Act  I  should  state 
my  own  conclusion  that  I  think  the  language  of  the  statute  is  very 
specific  and  is  aimed  at  eliminating  this  so-called  traditional  equitable 
procedure,  but  I  think  if  any  doubt  remains,  a  specific  amendment  on 
this  latter  point  might  be  worthy  of  the  consideration  of  this  sub- 
committee and  of  the  Congress.  And  I  think  that  you  will  hear  more 
about  that  from  Mr.  Field. 

Senator  Kennedy.  Let  me  just  present  one  scenario  for  your  reac- 
tions. Suppose  the  thrust  of  the  argument  of  the  Internal  Revenue 
Service  is  that  every  one  of  these  rulings  given  is  based  on  a  particular 
fact  situation,  and  that  the  rulings  are  given  solely  on  the  basis  of 
that  particular  fact  situation,  and  therefore  they  shouldn't  be  con- 
sidered as  precedents:  and,  the  publication  of  the  rulings  may  have 
the  effect  that  other  taxpayers  will  try  to  tailor  their  particular  situa- 
tion as  closely  as  possible  to  the  ruling  situation,  thereby  bringing 
confusion  and  delay  to  individuals  affected  ? 

Mr.  Caplin.  Let  me  say  this.  Senator,  I  have  considered  this  issue 
very  thoroughly  and  indeed  I  wrote  an  article  when  I  was  Commis- 
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sioner  of  Internal  Revenue  to  the  subject,  that  is  a  statement  of  polic}^, 
explainino;  the  administrator's  viewpoint.*  There  is  tremendous  pres- 
sure on  the  Revenue  Service  to  get  out  tliese  30,000  rules.  Taxpayers 
Avant  them  in  a  hurry.  They  have  a  staff  within  the  Revenue  Service 
under  the  Assistant  Commissioner  and  they  have  various  branches 
considerino;  different  subject  matters. 

What  is  happening  here  is  that  the  people  who  are  writing  these 
rules,  and  they  have  varying  backgrounds  and  abilities,  are  really  act- 
ing like  courts.  They  are  in  the  nature  of  declaratory  judgments  even 
though  our  Internal  Revenue  Code  says  that  there  shall  be  no  declara- 
tory judgments.  Our  statutes  generally  provide  there  shall  be  no 
declaratory  judgments  in  tax  matters,  and  this  is  a  very  serious  re- 
sponsibility. But  this  responsibility  is  being  spread  amongst  an  awful 
lot  of  people. 

You  may  have  somebody  who  has  been  out  of  law  school  just  a  few 
years  passing  on  a  matter  which  he  doesn't  quite  identify  as  being 
very  significant  but  which  might  have  a  widespread  effect.  And  the 
Revenue  Service  says  that  in  the  interest  of  weighing  protection  of 
revenue  on  the  one  hand  and  also  giving  service  to  tax]3ayers  and  tak- 
ing care  of  their  particular  transactions,  we  are  willing  to  take  the 
risk  that  along  the  line  there  may  be  errors  and  inconsistencies  in  the 
rulings  process,  however,  we  cannot  take  that  risk  if  it  is  going  to  be  a 
nationwide  matter  and  so  we  want  that  ruling  to  bind  o]ily  the  individ- 
ual taxpayer  or  corporate  taxpayer  who  went  for  the  ruling. 

You  see  the  competing  considerations ;  do  you  want  speed  or  do  you 
want  to  give  service  or  do  you  want  to  protect  the  revenue?  Now  I 
still  think  you  got  to  take  that  risk.  Senator.  You  cannot  have  every 
single  ruling — and  I  regard  rulings  as  an  essential  part  of  tax  admin- 
istration and  are  very  important — you  cannot  have  everyone  go  up  to 
the  Chief  Counsel  because  instead  of  30,000  rulings  a  year  you  would 
be  fortunate  to  have  3,000  rulings  a  year.  And  I  would  think  you  would 
have  an  adverse  impact  on  our  general  economy,  on  the  operations  of 
business. 

And  I  think  this  is  very  good.  Other  nations  are  beginning  to  copy 
this. 

At  the  same  time  it  is  a  question  of  how  much  you  lean  in  one  direc- 
tion or  the  other.  I  do  not  think  tliat  this  disclosure  policy  with  selected 
deletion  will  have  an  adverse  impact.  I  think  that  the  program  will 
continue  with  its  full  vitality. 

PORTIONS  OF  THE  IRS  MANUAL 

Senator,  let  me  just  close  and  touch  on  one  point  briefly  and  that  is 
the  question  of  the  manual.  I  think  the  Longs  will  testify  in  more  detail 
on  their  difficulties. 

The  Service  has  made  some  progress  on  disclosing  more  and  more 
of  its  manual  after  they  lost  cases  in  court.  There  are  issues  on  items 
not  yet  disclosed.  And  I  have  noted  earlier  that  the  act  is  not  simply  a 
disclosure  statute,  but  that  Congress  has  carefully  delineated  a  variety 
of  areas  in  which  nondisclosure  should  be  the  rule.  And  one  of  the 
principal  areas  relates  to  law  enforcement.  While  Congress  required 

*  Caplin,  Taxpayer  Rulings  Policy  of  the  Internal  Revenue  Service :  A  Statement  of 
Principles,  20th  Ann.  N.Y.C.  Inst,  on  Fed.  Taxi  (1962), 
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that  administrative  staff  manuals  be  disclosed  to  the  public,  the  legis- 
lative history  leaves  little  doubt  that  the  term  "admmistrative"  was 
employed  in  a  special  sense  in  counterdistinction  to  matters  of  law 
enforcement. 

And  the  courts,  particularly  in  the  Hawkes  case,  have  generally  rec- 
ognized that  disclosure  is  not  required  when  it  would  significantly 
impede  the  law  enforcement  process. 

This  strikes  me  as  a  sound  commonsense  position,  which  protects  a 
real  and  legitimate  interest  to  the  Service  and  I  would  think  it  proper 
and  desirable  for  the  Service  to  insist  upon  that  clear  policy  choice 
made  in  the  act  and  to  resist  disclosure  of  portions  of  the  Manual  when- 
ever, instead  of  informing  the  public  on  the  meaning  of  the  law,  the 
disclosure  would  enable  persons  to  violate  the  law  and  evade  detection. 

I  sort  of  underscore  that ;  violate  the  law  and  evade  detection.  Is  this 
really  the  meaning  of  the  inquiry.  That  has  to  be  considered. 

CONCLUSION 

Now  by  way  of  summation.  Senator,  I  regard  the  Freedom  of  In- 
formation Act  as  representing  an  enormous  step  forward  in  the  cause 
of  effective  administration  of  "the  laws  and  particularly  the  tax  law  and 
the  spirit  of  the  act  strongly  favors  maximum  feasible  disclosure  with 
nondisclosure  being  justified  only  on  grounds  clearly  specified  in  the 
statute.  I  am  of  course  under  no  illusions  that  the  act  is  free  of  areas 
in  which  reasonable  men  could  differ.  But  the  act  as  a  whole  must  be 
seen  as  an  invitation  to  a  liberal  disclosure  policy— a  policy  which,  in 
the  case  of  the  Internal  Revenue  Service,  can  only  serve  to  improve  its 
effectiveness. 

Now  in  my  experience  in  recent  months  the  Service  has  appeared  to 
have  embarked  upon  a  more  liberal  course.  I  am  hopeful  that  the 
future  will  bring  further  moves  in  this  direction. 

Senator  Kennedy.  Well,  that  was  very  helpful  testimony,  Mr.  Cap- 
lin.  We  are  going  to  come  back  to  some  of  these  points  through  the 
morning.  Of  course  the  Freedom  of  Information  Act  was  not  in  effect 
when  you  were  the  Commissioner  of  Internal  Revenue,  but  obviously 
the  points  you  have  made  here  are  based  upon  living  under  it  over  a 
period  of  time,  and  I  think  the  balance  judgment  of  both  being  inside 
the  system  and  outside  the  system  as  well  is  of  great  help.  I  think 
there  have  been  some  very  constructive  comments  and  guidance  for 
the  Internal  Revenue  Service  here  where,  if  followed,  will  make  a 
very  major  difference  in  their  administration  of  the  FOIA.  We  do 
recognize  this  special  position  which  you  bring,  and  the  special  focus 
w^hich  you  give  to  us. 

Mr.  and  Mrs.  Long,  we  want  to  welcome  you  here.  You  brought  suc- 
cessful lawsuits  against  the  Internal  Revenue  Service  under  the  Free- 
dom of  Information  Act,  and  the  Internal  Revenue  Service  tells  us 
that  you  provide  their  disclosure  staff  with  more  work  than  any  other 
member  of  the  public.  I  think  that  is  probably  the  finest  introduction 
for  the  purposes  of  these  hearings  that  we  could  possibly  have,  and  we 
look  forward  to  your  testimony.  We  will  include  it  in  its  entirety  in 
the  record  and  you  can  take  as  much  time  as  you  like.  We  will  inter- 
rupt you  a  few  times  and  look  forward  to  your  comments. 
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STATEMENT   OF  MR.   AND   MES.   PHILIP   LONG 

Mr.  Long.  Mr.  Chairman,  we  are  Phil  and  Sue  Long  of  Washington 

and  wc  appreciate t    i    i  -i.    i      i. 

Senator  Kennedy.  Maybe  you  first  could  tell  us  ]ust  a  little  bit  about 

yourselves.  . 

Mr.  Long.  Well,  I  am  a  businessman  in  the  real  estate  business  and 
a  property  owner  in  the  Seattle  area.  I  inherited  a  business  from  my 
father  about— well,  he  died  about  15  years  ago  and  I  have  run  it  for 
that  length  of  time.  We  were  audited  about  5  years  ago  by  the  Internal 
Revenue  Service  and  thev  found  about  33  errors  in  our  tax  return. 

Senator  Kennedy.  And  Mrs.  T^ng,  do  you  have  special  background 
I  understand  ?  Could  you  just  tell  us  that  for  the  record  ? 

:Mrs.  Long.  I  am  a 'graduate  student  at  the  University  of  Washing- 
ton and  I  am  working  on  my  doctorate.  I  plan  to  do  my  dissertation 
on  the  Internal  Revenue  Service. 

Senator  Kennedy.  You  are  a  statistician  as  well  I  understand? 

]\fis.  Long.  Yes,  well,  I  am  not  a  statistician.  I  am  majoring  in  so- 
ciology but  my  specialty  within  sociology  is  statistics. 

Senator  Kennedy,  Well,  you  have  collected  a  lot  of  material  on  sta- 
tistics here  and  I  want  the'  record  to  include  that  you  have  a  sound 
background  in  the  areas  which  you  are  going  to  comment  on  here  this 
morning. 

Mr.  Long.  We  would  like  to  discuss  some  of  our  experiences  and 
difficulties  of  obtaining  information  from  the  Internal  Revenue 
Service  under  the  Freedom  of  Information  Act. 

Our  experience  with  trying  to  obtain  information  dates  back  to 
1069 — now  over  4  years  ago.  The  Internal  Revenue  Service  placed 
various  roadblocks  in  our  path — from  noncooperation  and  refusals  to 
lies  and  intimidations. 

Even  more  discouraging  is  that,  irrespective  of  a  growing  number 
of  unfavorable  court  decisions  like  ours  against  the  Internal  Revenue 
Service,  officials'  attitudes  remain  little  changed ;  indeed,  they  seem  to 
have  hardened  since  September  of  last  year. 

We  would  like  to  discuss  today,  in  particular,  our  difficulties  in  ob- 
taining access  to :  (1)  IRS  secret  administrative  law,  (2)  IRS  internal 
operating  statistics,  (3)  IRS  scientific  studies  on  our  tax  system,  and 
(4)  IRS  indexes  to  its  internal  document  system. 

secret  administrative  law 

In  regard  to  administrative  law,  it  is  particularly  appropriate  to 
])egin  with  the  availability  of  IRS'  "secret  administrative  law",  for 
this  is  where  w^e  really  began  over  4  years  ago  when  IRS  refused  to 
tell  us  the  guidelines.  It  was  following  a  tax  audit  of  our  small  business. 

To  gain  perspective,  it  is  helpful  to  record  the  testimony  of  the 
Treasury  Department  during  1963, 1964,  and  1965  hearings  on' the  then 
proposed  freedom  of  information  bill.  Again  and  again  the  complaint 
was  made  that  to  pass  the  law  would  require  the  release  of  hundreds 
of  thousands  of  Internal  Revenue  Service  secret  rulings,  millions  of 
tax  compromises  and  determinations,  and  volume  upon  volume  of  ad- 
ministrative staff  manuals,  technical  guidelines  and  interpretations — 
disclosures  IRS  vehemently  opposed. 
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Despite  this  opposition,  the  act  passed  and  these  requirements  be- 
came a  reality.  Now,  what  IRS  failed  to  prevent  through  legislation, 
IRS  now  seeks  to  prevent  through  various  subterfuges  it  has  devised. 
Today,  as  before,  IRS  refuses  to  make  documents  available  under  the 
Freedom  of  Information  requirement  mandating  the  release  of  secret 
administrative  law. 

IRS  simply  announced  that  it  had  no  orders  or  opinions  issued  in 
the  adjudication  of  cases,  yet  its  revenue  agents,  collection  officers,  dis- 
trict and  appellate  conferees  continued  to  issue  such  determinations 
daily. 

IRS  publicly  announced  that  it  adopted  no  statements  of  policies 
and  interpretations  while  continuing  to  issue  tens  of  thousands  of 
secret  tax  rulings  each  year. 

And  IRS  announced  that  it  had  no  administrative  staff  manuals  or 
instructions  to  staff  that  affect  a  member  of  the  public,  while  in  house, 
the  printers  were  kept  busy  churning  off  new  directives  daily. 

Finally,  in  the  face  of  two  adverse  court  decisions  and  growing 
congressional  pressures,  IRS  Commissioner  Johnnie  Walters  promised 
that  all  32  feet  of  the  Internal  Revenue  Manual,  with  a  few  tolerance 
criteria  deleted,  would  be  released  to  the  general  public  by  March  31 
of  last  year. 

It  is  now  precisely  a  year  later  and  by  volume  measured  on  the 
reading  room  shelves,  only  about  one-third  of  it  has  been  released 
and  even  that  is  yet  to  be  made  generally  available  to  district  offices 
and  a  taxpayer  who  seeks  it.  One  must  now  write  or  come  to 
Washington. 

But  even  this  limited  disclosure  does  not  mark  a  real  departure  in 
IRS  position.  Recently,  on  January  30,  1974,  IRS  Assistant  Com- 
missioner John  Hanlon  wrote  us  from  Washington : 

We  do  not  consider  Internal  Revenue  Manual  materials  to  be  subject  to 
5  U.S.C.  552(a)  (2)  inasmuch  as  they  do  not  affect  a  member  of  the  public. 

Senator  Kenxedy.  Now  is  there  any  member  of  the  panel  that  would 
agree  with  that  observation,  and  who  believes  that  the  Internal  Rev- 
enue materials  do  not  indeed  affect  the  public?  Quite  clearly,  you 
don't  believe  that,  do  you  ? 

Mrs.  Long.  I  don't  think  there  is  any  question  about  how  it  affects 
the  public.  We  have  seen  two  court  cases  that  held  that.  And  if  you 
just  read  any  page  of  the  manual,  it  tells  how  the  agents  are  supposed 
to  audit  returns,  how  appeals  offices  are  supposed  to  make  determina- 
tions of  one's  liability.  I  don't  see  how  there  can  be  any  question  that 
certainly  something  here  affects  the  public. 

Mr.  Long.  One  thing  that  might  be  interesting  is  that  before  we 
won  our  court  case,  in  tlie  regions  it  was  very  common  for  them  to 
use  those  two  arguments  in  the  response  to  our  I'equest.  I  mean,  we 
have  scores  of  letters  where  they  have  used  those  arguments. 

Senator  Kennedy.  Which  arguments  ? 

Mrs.  Long.  This  was  the  grounds  they  used  after  we  filed  our  court 
suit,  saying  there  was  nothing  in  the  manual  that  affected  any  member 
of  the  public.  And  what  is  discouraging  is  that,  in  light  of  the  fact 
that  you  had  several  court  cases  that  held  to  the  contrary  and  in  light 
of  the  fact  that  the  IRS  Commissioner  last  year  testified  that  they 
were  going  to  make  the  manual  available,  they  now  come  around  re- 
cently and  have  said,  I  don't  think  there  is  anything  that  affects  the 
member  of  the  public  in  it. 
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Senator  Kennedy.  What  about  3'ou,  Mr.  Caplin  and  Mr.  Field? 
The  Longs  are  just  suggesting  a  fair  and  reasoned  review  of  this 
material,  and  quite  clearly,  on  its  face,  it  indicates  it  does  affect  the 
public.  They  have  two  court  opinions  supporting  them.  Now  why  the 
built-in  reluctance  to  comply  with  the  court  orders? 

Mr.  Capltn.  Well,  I  think  in  the  first  place,  the  Internal  Revenue 
Service  has  a  ven^  heavy  burden  to  prove  that  something  is  not  covered 
by  the  act.  And  "if  these  court  cases  stand  up — and  the  one  that  Mr. 
Field's  organization  has  on  appeal  particularly — they  are  going  to 
have  to  convince  the  court  that  there  is  no  public  interest  and  there 
is  no  coverage  under  the  act  and  they  are  going  to  have  to  come  in 
there  in  cam.era  and  reveal  their  records  and  they  are  going  to  have 
to  give  an  explanation.  We  have  seen  too  many  aspects  of  government 
hiding  behind  public  interest  and  the  like,  and  I  think  we  will  reach 
the  point  in  our  history  when  all  agencies  of  government  and  elements 
of  the  executive  branch  are  going  to  have  to  be  forthcoming.  So  I 
don't  think  that  they  can  continue  to  hide. 

Now  the  difficulty  that  the  Lon^  are  describing  of  course  is,  vrhat 
does  the  private  citizen  do  when  someone  in  the  executive  branch  says 
you  have  no  interest  in  this.  What  is  his  practical  remedy  here?  Now 
they  can  go  to  court  but  the  expense  involved  and  delay  are  things 
that  they  have  encountered  and  this  is  the  substance  of  their  complaint. 

Senator  Kennedy.  And  they  got  two  opinions  from  the  court  that 
support  their  position  and  even  wdth  that  support,  they  still  have 
difficulties.  Mr.  Field? 

Mr.  Field.  I  just  have  a  brief  comment.  First  in  response  to  a  ques- 
tion as  to  whether  or  not  the  manual  affects  members  of  the  public,  I 
think  that  we  have  some  indication  that  it  clearly  does  in  that  hundreds 
of  tax  attorneys  in  the  last  year  have  purchased,  at  $130  per  set,  one 
or  the  other  of  the  two  editions  of  the  Internal  Revenue  Service 
manual  wliich  have  sprung  up  in  response  to  the  release  of  that 
manual  or  partial  release  of  that  manual  by  the  Internal  Revenue 
Service.  So,  obviously,  tax  lawyers  feel  that  it  is  sufficiently  worth- 
while to  them  to  have  access  to  that  document  so  that  they  are  going 
to  put  their  money  on  the  line  and  not  just  a  little  amount  of  money 
but  a  substanial  fee. 

So  far  as  the  related  question  as  to  why  the  Internal  Revenue  Serv- 
ice argued  that  this  manual  does  not  affect  the  members  of  the  public, 
I  think  that  the  origin  of  that  argument  probably  lies  in  the  portion 
of  the  Freedom  of  Information  Act  which  exempts  from  disclosure 
internal  agency  operating  rules.  The  committee  reports  relating  to 
that  exemption  make  it  clear  that  those  rules  relate  to  such  matters 
as  allocation  of  parking  spaces,  the  cafeteria  privileges  of  various 
employees,  and  other  minute  details  which  clearly  don't  affect  mem- 
bers of  the  public  in  the  vray  in  which  any  page  of  that  Internal 
Revenue  Service  manual  does.  So  I  think  it  was  just  a  misconception 
of  the  Service  of  the  meaning  of  that  exemption  at  an  early  stage.  The 
courts  fortunately  declared  what  that  exemption  means  and  from 
this  point  forward  that  is  the  law. 

Mrs.  Long.  But  even  though  supposedly  from  this  point  forward 
that  is  the  laAv,  we  get  a  letter  just  2  months  ago  from  the  Internal 
Revenue  Service  Commissioner  saying  well,  we  don't  believe  in  that. 

^Ir.  Long.  Indeed  it  is  our  understanding  that  IRS  still  contends 
that  the  entire  manual  is  exempt  from  disclosure  under  Freedom  of 
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Infoi'ination  x\ct  exemptions  (b)  (2)  and  (b)  (5)  should  it  wish  to 
invoke  tliem  at  any  future  date.  In  other  words,  they  are  taking  the 
position  riglit  now,  that  is  the  staff  of  the  Internal  Revenue  Service, 
that  they  are  just  giving  us  the  manual  as  a  privilege  and  at  some 
future  (late  the  court  decisions  will  support  their  position. 

In  addition,  what  were  to  be  a  few  tolerances  to  be  removed,  have 
grown  to  encompass  a  larger  and  larger  segment,  while  other  of  the 
more  interesting  material  has  been  suddenly  declared  obsolete  or  radi- 
cally abridged  when  a  new  change  sheet  is  issued.  Part  VIII  of  the 
manual  deals  with  regional  appeals  within  IRS,  which  through  court 
action  we  obtained  in  its  entirety  18  months  ago,  has  now  shrunk  to 
only  one-third  of  its  former  volume  and  IRS  is  now  denying  access 
to  some  of  that.  You  see,  it  is  a  loose  leaf  manual  and  they  change  it 
all  the  time.  We  have  asked  for  certain  sections  of  it  and  recently  they 
have  denied  those  sections  of  the  manual  that  we  actually  won  in  court 
on.  It  is  quite  amazing  that  they  even  deny  us  part  of  the  manual  that 
we  took  them  to  court  on  and  won  the  point  on. 

Mrs.  Long.  But  another  example  is  IRS  refusal  since  September  21 
of  last  year  to  make  available  from  its  manual  a  secret  directive  en- 
titled "Special  Service  Staff  Activities" — a  directive  issued  at  or  about 
the  same  time  a  second  directive  was  publicly  issued  by  Commissioner 
Alexander  supposedly  abolishing  the  group  after  strong  public  criti- 
cism surfaced  over  its  activities.  (This  is  the  unit  contended  by  some 
to  have  been  set  up  secretly  within  IRS  to  harass  particular  activist 
organizations.) 

Senator  Kenxkdt,  Are  you  suggesting  that  this  special  service 
group  has  not  yet  been  abolished  ? 

Mrs.  Long.  We  are  concerned  that  if  the  Commissioner  had  been 
issuing  two  directives,  one  public  and  one  secret,  during  the  same  week 
within  the  same  time,  that  perhaps  the  second  directive  might  have 
something  interesting  in  it  and  they  refused  to  release  it. 

Senator  Kennedy.  Do  you  think  it  would  be  useful  for  us  to  ask 
them  for  that? 

Mrs.  Long.  I  think  it  would  be  very  interesting,  Senator. 

Senator  Kennedy.  Very  well. 

[The  document  referred  to  follows :] 

Manual  Sttpplemewt 

(U.S.  Treasury  Department — Iitternal  Revenue  Service) 

August  13,  19113. 
Special  Service  Staff  Activities 
Section  1.    Purpose 

The  purpose  of  this  Manual  Supplement  is  to  abolish  the  Special  Service  Staff, 
Collection  Division,  National  Office. 

Section  2.    Background 

The  abolishment  of  tlie  Special  Service  Staff  necessitates  revoking  of  instruc- 
tions in  the  Collection  Tolerance  and  Criteria  Handbook,  IRM  5170,  concerning 
that  Staff. 

Section  3.    Effect  on  Other  Documents 

Text  120  of  IRM  5170,  Collection  Tolerance  and  Criteria  Handbook,  is  revoked, 
and  should  be  so  annotated  in  pen  and  ink  with  a  reference  to  this  Supplement. 

Donald  Alexander, 

Commissioner. 

Mrs.  Long.  The  story  is  the  same  with  IRS's  withholding  of  other 
similar  manual  and  staff  instructions  such  as  RC  &  DIR  memoran- 
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dums,  audit  coordination  digests,  technical  guidance  letters,  review 
digests,  regional  visitation  reports,  and  actions  on  decisions  to  name 
but  a  few. 

IXTERNAL   OPERATING    STATISTICS 

Turning  next  to  IKS  internal  operating  statistics,  after  4  years  of 
effort,  including  a  successful  court  suit  against  IKS's  withholding  of 
audit  statistics,  we  find  ourselves  back  to  almost  where  we  started 
with  the  refusal  by  IRS  to  make  its  current  operating  statistics 
available. 

The  statistics  we  fought  over  in  our  court  suit  covering  the  period 
1969  are  now  being  withheld  from  us  for  the  current  period — along 
with  almost  all  audit,  appeals  and  collection  data  we  have  requested 
since  last  September. 

This  is  despite  the  fact  that  last  spring  IRS  Commissioner  Johnnie 
Walters  conceded  in  open  testimony  before  the  Senate  Appropria- 
tions Committee  that  IRS  had  no  legal  basis  for  withholding  its  op- 
erating statistics,  indicating  "we  now  are  granting  requests  for 
statistical  materials."' 

For  a  while  statistics  were  made  available,  but  last  September  the 
curtain  of  secrecy  again  descended.  The  bookcase  of  statistical  reports, 
including  decades  of  quarterly  statistical  reports,  vv'erc  ordered  re- 
moved from  the  IRS  Public  Reading  Room  slielves.  Similar  statisti- 
cal reports  met  the  same  fate  and  even  "The  Audit  Story"  for  which 
we  had  a  written  authorization  from  Assistant  Commissioner  Hanlon 
to  inspect  vras  withheld  from  us  with  the  curt  explanation  that  such 
permission  was  "no  longer  operative." 

Since  September  our  written  requests  for  at  least  35  separate  sta- 
tistical reports  have  simply  not  been  aclinovrledged  or  answered  by 
Assistant  Commissioner  Ilnnlon  and  our  letters  of  appeal  to  that  new 
Commissioner,  Donald  Alexander,  have  been  ignored. 

Senator  Kennedy.  "\Yliy  do  you  think  the  new  statistics  have  been 
ignored  ? 

^[rs.  Long,  Well  I  tliink  v^-e  give  some  examples  in  our  testimony 
of  just  gross  inconsistencies  in  the  kinds  of  treatment  taxpayers  are 
getting  across  the  country  depending  on  wliere  you  live,  who  you  are, 
how  big  you  are. 

Senator  Kennedy.  Yes;  those  are  very  interesting.  I  vrould  like  to 
get  to  those. 

Mr.  Long  One  otlier  point  I  would  like  to  make  and  that  is  that 
we  feel  tliat  having  100,000  pages  of  IRS  materials  in  our  living  room 
doesn't  do  us  any  good.  "We  have  tended  to  pass  along  to  the  news 
media  some  of  those.  And  since  the  IRS  knows  we  pass  onto  the  news 
media,  I  think  that  is  partially  the  reason. 

Senator  Kennedy.  You  have  heard  back  from  the  IRS  on  some  of 
these  and  have  not  heard  on  others  ? 

Mr.  LoN(;.  That  is  correct. 

Senator  Kennedy.  And  their  regulations  dealing  with  receipt  and 
control  of  correspondence  in  section  (C),  paragraph  2  states: 

The  response  due  date  will  be  ten  working  days  after  receipt  for  initial  inquiry 
and  tlie  twentieth  worldng  day  after  receipt  for  appeals. 

Jlrs.  Long.  I  think  that  is  a  really  interesting  point  because  when 
we  finally  obtained  a  copy  of  that  directive,  we  wondered  why  it  was 
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tliat  we  Awrcn't  gettin<T  these  responses  \vithin  10  days.  In  fact  we 
never  got  an  acknowledgement  and  here  it  had  been  7  months.  So  we 
dropped  by  and  had  a  little  chat  with  the  IRS  Freedom  of  Informa- 
tion Branch  Cliiox  jNIark  Farbenblum 

Senator  Kennedy.  He  must  have  been  glad  to  see  you. 

Mrs.  Long.  He  was  just  thrilled. 

Senator  Kennedy.  Tell  us  about  that. 

Mrs.  LoNo.I  asked  hir.i,  I  said  "you  sent  us  this  directive  and,  you 
know,  you  said  something  about  responding  within  10  working  days 
and  you  know,  it  is  usually  many  months  before  we  ever  get  a  rasponse 
and  we  have  so  many  that  you  haven't  even  bothered  to  acknov.dedge 
for  about  7  months''  and  I  said  "what  about  it  ?"  and  he  just  shrugged 
nonchalantly  and  said  "Oh,  we  don't  pay  any  attention  to  that 
directive." 

Mr.  Field.  I  can  testify,  Senator,  that  we  too  have  filed  requests  for 
portions  of  the  Internal  Revenue  Service  Manual,  which  have  gone 
unanswered  for  periods  of  up  to  4  months.  Indeed  some  have  gone 
unanswered  for  longer  than  that.  So  the  manual  is  not  being  gener- 
ally released  to  the  public  despite  the  court  decision  which  the  I^ongs 
have  won  and  despite  the  order  of  the  Sixth  Circuit  Court  of  Appeals 
in  the  Tlan-ikes  case. 

Senator  Kennedy.  And  then  does  it  appear  that  they  are  reluctant 
in  terms  of  responding  to  the  requests?  Do  they  respond  readily? 

Mr.  Field.  Absolutely  not.  It  may  be  they  have  set  a  too  high  stand- 
ard of  perfection  for  themselves  in  those  regulations.  Ten  working 
days  is  a  very  short  period  for  a  governm.ent  agency  to  react  to  any- 
thing, but  it  seems  to  me  that  the  time  lags  which  we  have  experienced, 
and  whjch  Sue  Long  has  just  described,  are  far  too  long. 

Mrs.  Long.  I  think  those  directives,  however,  provide  a  loophole 
big  enough  that  you  could  drive  a  truck  through  and  that,  if  they 
can't  respond  within  10  days,  then  all  they  have  to  do  is  send  out  an 
acknowledgment  and  they  haven't  even  bothered  to  send  out  an 
acknowledgment. 

A  third  area  v»'e  would  like  to  discuss  briefly  is  our  attempts  to  get 
IRS  scientific  studies.  In  tliis  area  we  had  very  little  success.  We  have 
been  refused  permission  by  Commissioner  Donald  Alexander,  his 
predecessor  Johnnie  Walters,  as  well  as  officials  serving  under  former 
Commissioner  Randolph  Thrower,  to  examine  even  indexes  to  such 
studies. 

For  example,  right  before  April  15  in  1972  scare  headlines  hit  the 
front  pages  across  the  country  that  an  IRS  study  had  shown  97  per- 
cent of  returns  prepared  by  tax  preparers  fraudulent  quoting  both 
Treasury  Secretary  John  Connolly  and  IRS  CommissivOner  Johnnie 
Waltere.  Indeed  the  TV  evening  news  carried  Secretary  Connolly's  as- 
sertions live. 

We  immediatel}^  wrote  IRS  in  Washington  requesting  to  look  at 
the  "study  report  and  tabulations"  which  had  been  prepared.  IRS 
flatly  refused  to  furnish  us  with  any  information  claiming  that  all 
of  the  data  was  exempt  as  an  "investigatory  file"  under  exemption  (b) 
(7)  of  the  Freedom  of  Information  Act.  We  appealed  to  the  Com- 
missioner but  the  only  records  the  IRS  finally  agreed  to  release  from 
tliis  alleged  "investigatory  file"  was  a  copy  of  a  public  speech  by  the 
Commissioner  for  which  we  were  billed  $9.75. 
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We  later  learned  indirectly  that  the  study  IRS  had  made  was  of  a 
small  number  of  tax  preparers  selected  because  IRS  already  suspected 
of  fraud  and  of  these  IRS  had  only  been  able  to  find  what  it  alleged 
Avas  fraud  in  20,  not  97  percent. 

More  recently,  the  U.S.  News  &  World  Report  of  September  17, 
1973,  quoting  IRS  sources  stated :  "5.4  percent  of  businessmen  failed 
to  file  returns."  Citing  the  article's  5.4  figure  we  wrote  Assistant  Com- 
missioner Hanlon  and  asked  to  examine  IRS  records  on  this  matter. 

It  took  over  2  months  before  Assistant  Commissioner  Hanlon  re- 
sponded. While  conceding  that  the  figures  requested  had  been  com- 
piled, Hanlon  asserted : 

Since  public  knowledge  of  the  information  contained  in  these  documents 
would  sig^iiflcantly  impede  or  nullify  Internal  Revenue  Service  actions  in  carry- 
ing out  its  responsibility  to  administer  the  tax  laws,  we  assert  the  exemption 
provided  by  5  U.S.C.  552(b)  (5)  in  denying  your  request. 

Four  months  ago  we  appealed  this  denial  to  the  Commissioner.  We 
pointed  out  that  exemption  (b)  (5)  does  not  cover  factual  reports  and 
scientific  studies.  We  further  noted  that  IRS  had  chosen  to  release 
the  figures  to  the  U.S.  News  and  having  released  the  data  they  could 
now  hardly  hide  behind  claims  the  information  would  "impede  or 
nullify  IRS  actions."  To  date  we  have  received  not  even  an  acknowl- 
edgement from  Commissioner  on  our  appeal. 

Senator  Kexnedy.  Yet  me  ask  you  Mr.  Caplin,  do  you  think  the 
■disclosure  of  statistics  of  this  nature  would  really  impede  or  nullify 
IRS  actions  in  any  way  ? 

Mr.  Caplix.  No  ;  I  think  it  just  is  again  part  of  the  reluctance  to 
remove  the  veil.  Part  of  IRS  stance  is  sort  of  encouraging  compliance. 
I  think  they  think  very  carefully  about  revealing  areas  of  noncom- 
pliance. They  do  that  rather  selectively.  I  think  the  system  is  based 
upon  a  feeling  that  everybody  is  paying  his  fair  share.  If  somebody 
is  beating  the  game,  then  this  begins  to  worry  them.  And  I  think  this 
is  part  of  the  concern  today  whether  or  not  taxpayer  compliance  will 
lessen,  as  some  of  the  agents  fear,  because  of  some  of  the  publicity 
about  large  taxpayers  paying  little  or  no  taxes. 

And  so  I  think  kind  of  built  into  this  Revenue  Service  is  just  don't 
say  too  much  about  the  operation.  And  I  thought  we  had  gotten  over 
the  hump  a  little  bit  in  view  of  the  court  cases  and  in  view  of  some  of 
the  attitudes  before  Senator  Montoya's  committee  last  year  and  that 
is  why  the  Longs  thought  they  were  going  to  get  "The  Audit  Story," 
which  is  a  book  explaining  how  much  the  Revenue  agents  propose  on 
a  deficiency,  how  you  can  come  out  a  little  better  if  you  go  to  the 
Judicial  Conference,  how  you  can  come  out  a  little  better  in  the  ap- 
pellate division  and  perhaps  even  to  the  Tax  Court  of  the  United 
States.  And  I  think  the  fear  is  that  if  it  might  be  explained,  this 
would  encourage  the  taxpayers  to  use  the  appeals  system  more  rather 
than  disposing  of  the  case  below. 

So  it  is  all  of  this  administrative  hesitancy,  which  I  don't  think  is 
unique  to  the  Service  alone,  which  is  causina:  the  problem.  I  think  it 
is  kind  of  a  disease  of  the  bureaucratic  world  and  frequently  in  large 
organizations  outside  of  the  Government  you  will  find  the  same  thin2r. 

Senator  Kennedy.  As  I  understand  it  after  the  Commissioner  indi- 
cated that  "The  Audit  Story"  was  going  to  be  made  public,  the  IRS 
actually  discontinued  the  publication  ? 
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Mrs.  Long.  Yes ;  they  promised  Senator  Montoya  they  were  going 
to  make  it  public.  So  what  they  did  was  stop  publishing  it  and  they 
refuse  now  to  make  the  other  statistics  that  were  published  in  it  avail- 
able to  use  upon  request. 

Mr.  Field.  I  think  in  connection  with  this  that  perhaps  one  of  the 
Service's  fears  about  releasing  statistics  that  relates  to  taxpayer  com- 
pliance is  the  feeling  that  accurate  statistics  in  that  area  about  the  ex- 
tent of  noncompliance  with  the  Revenue  laws  might  encourage  fur- 
ther noncompliance.  While  I  understand  that  argument,  it  seems  to 
me  that  what  it  really  amounts  to  is  that  the  Service  is  failing  to  bring 
to  the  attention  of  the  public  and  to  the  attention  of  the  Congress  the 
problems  that  it  has  encountered. 

My  own  feeling  very  simply  is  that  unless  we  know,  as  members 
of  the  public,  and  unless  Congress  knows  where  the  service  is  en- 
countering problems  of  compliance,  neither  the  public  nor  the  Con- 
gress will  know  what  needs  to  be  done  to  strengthen  the  Internal 
Revenue  Service  to  assist  it  in  collecting  taxes  fairly  on  a  geographi- 
cal basis  and  on  an  income  basis  and  on  a  type  of  income  basis.  So  I 
agree  quite  strongly  with  the  Longs  that  the  Service  should  be  releas- 
ing statistics  which  will  enable  us  to  know  just  how  good  or  bad  a 
job  it  is  doing  even  though  it  may  seem,  when  the  statistics  are  re- 
leased, that  the  job  is  not  quite  perfect  in  some  areas. 

GENERAL    ACCOUNTING    OFFICE    AUDIT    OF    IRS 

Senator  Kennedy.  Just  before  we  continue,  ]Mr.  and  INIrs.  Long,  I 
think  we  in  the  Congress  have  a  very  high  regard  for  the  General 
Accounting  Office,  for  example,  in  inquiring  into  agency  operations. 
I  am  also  chairman  of  the  Refugee  Committee,  and  we  have  used  the 
GAO  with  great  success  in  terms  of  expenditures,  programs,  and  so 
on  in  Southeast  Asia  and  I  think  they  have  performed  very  creditable 
service  to  the  Congress.  Yet  as  I  understand  it.  the  Internal  Revenue 
Service  is  exempt  from  GAO  auditing.  I  would  just  be  interested  hear- 
ing from  the  panel. 

Mrs.  Long.  They  are  not  exempt  from  GAO  auditing.  The  law  does 
not  exempt  them,  but  IRS  takes  the  position  by  strained  construc- 
tion in  our  opinion  of  the  Internal  Revenue  Code  that  they  don't  have 
to  make  things  available  to  the  General  Accounting  Office.  They  base 
that  on  the  confidentiality  of  tax  returns,  but  Internal  Revenue  Serv- 
ice has  even  refused  to  furnish  GAO  statistical  data  from  their  scien- 
tific studies  just  simply  because  they  didn't  want  to  release  it. 

]Mr.  Caplin.  I  think  the  GAO  would  dispute  the  position  of  the 
IRS  on  any  exemption  and  this  has  been  an  ongoing  controversy  there 
on  the  extent  of  the  GAO  authorization.  I  think  that  you  would  find 
sympathy  within  GAO,  great  sympathy,  toward  extending  its  juris- 
diction or  at  least  recognizing  what  it  claims  its  jurisdiction  is. 

Senator  Ivennedy.  What  would  be  your  feeling  about  whether  it 
would  be  useful  or  not  to  have  the  GAO  audit  the  Service? 

Mr.  Caplin.  I  can't  help  but  have  a  little  sympathy  for  the  Com- 
missioner about  being  involved  in  any  sort  of  a  full  scale  auditing  of 
that  enormous  operation  of  the  Internal  Revenue  Service.  But  it  seems 
to  me  on  a  selective  basis,  to  pick  out  a  target,  there  ought  to  be  a  way 
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to  work  this  out  and  to  have  cooperation  between  the  GAO  and  the 
Internal  Revenue  Service. 

Senator  Kennedy.  I  think  that  is  generally  the  way  it  is  worked. 
INIembers  of  Congress  don't  ask  for  an  audit  of  the  Defense  Depart- 
ment or  HEW,  but  target  certain  programs  or  certain  divisions,  and 
I  think  that  that  is  when  they  are  by  far  the  most  effective. 

Mr.  Caplix.  Well  I  think  it  might  be  worthwhile  to  get  the  Service 
to  respond  fully  to  that  too  in  terms  of  what  is  their  objection.  I  think 
primarily  that  they  would  lean  on  this  question  of  examination  of 
returns  and  their  limited  access  under  the  IRS  Code  for  examina- 
tion. At  the  game  time  we  do  open  up  tliose  returns  to  congressional 
committees  and  we  do  open  it  up  to  State  tax  authorities.  And  it  seems 
to  me  on  this  selected  basis  that  it  is  not  shocking  to  think  that  GAO 
has  the  right  to  make  certain  examinations. 

Mr.  Long.  I  think  one  thing  that  might  be  considered  is  the  basic 
statistical  data  for  45,000  to  70,000  employees  is  not  available  to  the 
GAO  or  is  not  in  the  Library  of  Congress.  You  see,  the  bureaucracy 
of  the  Internal  Revenue  Service,  a  big  part  of  it  is  the  audit  compli- 
ance section  of  it  and  that  has  45,000  to  70,000  employees,  but  they 
only  contribute  for  about  3  percent  of  the  revenue.  And  they  are  the 
part,  that  is  the  group  that  does  the  auditing  of  the  2  million  people 
per  year.  We  feel  that  just  reviewing  the  basic  statistical  data  which 
is  in  "The  Audit  Story,"  just  taking  "The  Audit  Story"  and  then 
going  and  finding  the  background  and  going  back  one  or  two  steps 
so  that  you  get  the  fundamental  statistical  data  and  how  they  arranged 
it  and  then  working  from  there,  is  important.  We  will  also  bring  up 
later  the  taxpayers  compliance  measurement  programs,  where  if  you 
go  in  depth  in  existing  material  that  is  sitting  over  there  on  Constitu- 
tion Avenue — it  is  not  at  the  Congress  or  the  Library  of  Congress  or 
at  the  GAO — we  say  just  get  that  basic  data  and  you  will  find  fan- 
tastic inconsistencies  and  various  things  of  that  sort. 

INDEXES    TO    IRS    RECORDS 

Mrs.  Long.  Turning  next  to  indexes  to  IRS  records,  indexes  are 
not  a  particularly  exciting  subject,  but  they  are  basic  to  the  issue  of 
public  access. 

When  we  have  approached  the  agency  without  knowing  the  specific 
document  number,  we  are  usually  given  the  run  around.  We  are  told, 
"No  records  exist,"  or  that  "The  information  isn't  compiled,"  or  sim- 
ply, "We  are  unable  to  locate  any  records  pursuant  to  your  request." 
Yet  often  it  turns  out  later  that  these  answers  were  untrue. 

To  cite  a  recent  example,  we  received  a  letter  from  Assistant  Com- 
missioner Hanlon  stating  that  the  Agency  did  not  compile  figures 
on  the  number  of  tax  returns  filed  by  income  last  year.  We  thought 
that  an  amazing  statement  to  come  from  one's  tax' collection  agency 
in  this  computer  era.  Indeed  we  were  almost  positive  that  IRS  was 
misleading  us,  and  we  had  a  fairly  good  idea  where  such  information 
would  be  found  and  who  in  the  agency  we  would  ask  if  we  w^ere  try- 
ing to  locate  it.  However,  the  second  catch  is  that  IRS  imposes  for- 
mally or  informally  a  "gag"  rule  on  its  operating  employees  so  that  we 
are  refused  permission  to  speak  with  anyone  having  direct  knowledge 
of  where  information  is  located. 
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Last  November  we  wrote  IRS  Assistant  Commissioner  John  Han- 
Ion  in  Washington.  D.C.,  and  requested  "authorization  to  inspect  and 
copy  the  form  1767  files"  which  index  IRS  ])iiblications.  Nearl}^  2 
months  later  we  finally  received  a  letter  denying  our  request  on  the 
grounds:  "There  are  no  form  1767  files  as  such.-' 

Since  each  form  1767  is  assigned  a  sequential  number  and  made 
out  in  five  copies  (indeed  the  fifth  copj^  is  referred  to  as  the  "control" 
card),  we  found  IRS's  response  curious. 

After  many  phone  calls  it  developed  that  files  were  indeed  kept 
of  form  1767'S,  the  most  accessible  being  those  kept  of  the  fifth  copy 
of  form  1767,  the  control  card,  which  is  referred  to  as  part  5.  When 
asked  why  we  had  been  told  no  files  existed,  Mark  Farbenblum,  In- 
ternal Revenue  Service  Branch  Chief,  replied  "You  asked  to  see  the 
form  1767  files,  if  you  want  to  see  these  others  you  would  have  to  ask 
for  the  part  5  form  1767  files." 

Senator  Kennedy.  Do  I  understand  that  the  document  has  five  parts, 
and  the  fifth  part,  was  labelled  by  the  IRS  as  "control  card  number 
five."  So,  when  you  asked  for  the  basic  docimient,  1767,  you  didn't 
get  the  document  because  you  hadn't  specifically  requested  control 
card  5  of  document  number  1767  ? 

Mrs.  LoNCx.  Yes,  this  is  a  copy  here  of  this  form.  As  you  notice,  it 
is  also  attached  together  with  carbons.  So  when  we  asked  for  the 
form,  they  stated  they  didn't  exist  when  in  fact  each  of  these  copies 
was  in  the  files,  but  they  told  us  they  weren't  available  and  they  didn't 
exist. 

But  this  is  not  the  end  of  the  story  on  our  form  1767  request  for  an 
appeal  to  the  Commissioner  we  were  denied  access  to  the  current  year's 
files.  The  reason?  We  were  just  told  that  the  people  who  kept  the 
files  "Just  don't  want  you  in  their  office." 

Even  a  request  for  a  specific  card  index  was  denied  last  month  on 
the  grounds  that  our  request  is  "too  broad  to  be  considered".  We  were 
told  they  will  only  consider  a  request  for  one  card  at  a  time. 

Senator  Kennedy.  Why  is  that?  Why  will  they  only  take  one  re- 
quest at  a  time? 

]Mrs.  Long.  Well  the  thing  that  we  wanted  was  an  index.  And  this 
has  happened.  This  is  a  new  ruse  they  are  using.  We  have  been  gettmg 
letters  like  this  back  in  the  last  3  months  where  when  we  have  been 
asking  for  index  systems  so  that  you  could  identify  documents,  what 
they  say  is  "you  tell  us  what  the  document  is  and  we  will  show  you 
the  card  on  the  index  for  it"  when  of  course  you  want  to  look  at  the 
index  to  locate  what  documents  are  there.  It  is  just  trying  to  put  to- 
another  roadblock  on  the  means  of  identifying  the  names  and  num- 
bers of  documents  you  want  to  look  at. 

I  think  the  point  I  might  point  out.  The  Audit  Story  was  discon- 
tinued and  we  have  found  they  have  discontinued  quite  a  few  of  the 
items  we  have  requested  and  then  they  publish  them  under  another 
name  and  number  and  the  form  that  we  are  asking  for  is  their  form 
for  asking  for  publications  for  each  individual  documents  so  that  by 
going  through  this  card  file  we  could  see  what  new  documents  they 
have  and  by  name  and  number  we  could  find  out  how  they  have  ma- 
nipulated their  coding  systems.  So  that  we  could  just  find  out  what 
they  are  doing. 


27 

CHURCH    OF    SCIENTOLOGY    EXPERIENCE 

Senator  Kennedy.  I  understand  that  your  exi^erience  has  been 
shared  by  other  individuals  and  organizations  and  one  such  organiza- 
tion is  Freedom  Magazine^  wliich  is  published  by  the  Church  of  Scien- 
tology. We  will  include  their  letter  to  me  in  its  entirety  in  the  record, 
but  one  paragraph  reads : 

On  March  27 — which  is  last  week  of  course — two  inspectors  came  from  the 
Internal  Revenue  Security  Division  of  IRS,  Jerry  Daily  and  William  Buffington 
came  unannounced  to  the  Church  of  Scientology  of  Detroit  where  the  Detroit 
Freedom  of  Information  is  located.  The  purpose  of  their  business  was  to  inves- 
tigate a  report  received  that  a  representative  from  Freedom  distributed  copies 
of  IRS  documents  labelled  "Official  Use  Only"  and  the  agents  were  referring  to 
the  Table  of  Contents  to  the  Internal  Revenue  Service  Intelligence  Manual  men- 
tioned above.  Apparently  the  agents  had  not  been  informed  of  the  fact  that  these 
documents  had  been  made  public  by  the  Internal  Revenue  Service's  national  office 
in  August  of  1972  almost  2  years  earlier. 

And  so  this  goes  on. 

[The  document  referred  to  follows :] 


Mabch  25,  1974. 
Hon.  Senator  Kennedy, 
JfSl  Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Sir  :  We  have  been  extremely  interested  in  the  administrative  practices 
of  the  IRS  for  the  past  three  years  and  have  endeavored  through  our  Journal,  to 
keep  the  general  public,  as  well  as  government  agencies,  fully  and  accurately 
informed  in  this  area. 

In  this  regard  representatives  of  FREEDOM  around  the  country  have  just 
conducted  a  survey  with  regard  to  IRS  offices  and  their  compliance  to  Freedom 
of  Information  regulations.  As  you  know  IRS  Manual  Supplement  l(19)G-37 
(Rev.  1)  states  that  "An  IRS  local  telephone  directory  is  non-exempt  'identifiable 
record'  within  the  meaning  of  subsection  (a)  (3)  of  the  'Freedom  of  Information 
Act.' "  This  Manual  Supplement  is  entitled  Release  of  IRS  and  Other  Tele- 
phone Directories  to  the  Public. 

In  the  cities  listed  below  FREEDOM  representatives  had  an  individual  go  to 
the  IRS  District  Office  and  request  a  copy  of  such  a  directory  listing  from  all 
the  employees  in  that  office.  The  requester  simply  asked  for  the  telephone  direc- 
tory as  an  average  citizen. 

Our  intention  was  not  to  be  secretive  in  any  way.  Our  interest  was  solely  one 
of  wanting  to  know  how  the  Freedom  of  Information  Act  was  administered  by 
the  Internal  Revenue  Service  with  regard  to  an  average  individual  wanting 
some  information  from  the  agency. 

As  the  Fol  Act  does  not  require  one  to  state  "why"'  he  or  she  wants  a  par- 
ticular item(s)  the  requester  in  this  case  was  simply  instructed  to  ask  for  a 
copy  of  the  telephone  directory  listing  all  IRS  employees  of  the  district  office 
giving  no  particular  explanations  as  to  "why"  he  wanted  the  directory. 

The  survey  was  done  in  many  cities  and  each  requester  was  asked  to  fill  out  a 
brief  questionnaire  following  his  visit.  The  results  of  the  survey  are  listed  below 
by  city.  Affidavits  are,  of  course,  available  if  necessary. 

Los  A?igeles 

The  requester  did  not  receive  a  copy  of  the  directory.  He  was  told  that  he 
would  have  to  write  to  the  District  Director  and  let  him  know  exactly  why  he 
wanted  a  copy.  Additionally  the  requester  was  asked  why  he  wanted  the  direc- 
tory, which  agency  he  was  with  and  exactly  who  he  needed  to  contact.  He  spoke 
with  two  employees  with  regard  to  obtaining  a  copy  of  the  directory, 

Haicaii 

The  requester  did  not  receive  a  copy  of  the  directory.  He  was  told  that  it 
wasn't  available  to  the  general  public  and  that  it  was  for  inter-office  use  only. 
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He  was  asked  many  times  why  he  wanted  the  directory.  He  was  also  asked  what 
company  he  was  with,  who  he  represented,  what  he  wanted  to  use  the  directory 
for  and  how  he  came  to  know  of  such  a  telephone  hook.  The  requester  actually 
tried  twice  in  this  case.  He  was  also  told  that  "practitioners"  only  were  allowed 
to  view  a  copy. 

Portland 

The  requester  received  a  copy  of  the  directory.  Though  he  was  asked  why  he 
wanted  it  and  if  he  was  from  an  outside  firm,  he  received  the  directory  quite 
easily. 

San  Francisco 

The  requester  did  not  receive  a  copy  of  the  directory.  He  was  told  that  IRS 
did  not  give  them  out  to  the  public.  He  was  asked  if  he  worked  for  the  IRS.  The 
requester  was  referred  by  the  receptionist  to  the  Cashier.  The  requester  was 
asked  why  he  wanted  the  directory  and  was  told  by  an  IRS  employee  (referring 
to  his  request)  "I  wouldn't  know  why  you  want  one  except  to  spread  prop- 
aganda". 

St.  Louis 

The  directory  was  not  given  to  the  requester.  He  was  told  that  they  were 
for  employees  of  the  building  only  and  that  IRS  couldn't  give  them  out.  The 
requester  talked  with  four  different  employees  at  the  District  Office. 

St.  Paul 

The  requester  received  a  copy  of  the  directory.  At  first  he  spoke  with  an 
employee  at  the  Tax  Information  Center  and  was  told  it  was  luilikely  that  he 
could  get  one.  From  there  he  was  sent  to  another  room  where  the  requester  was 
asked  for  whom  he  worked.  The  requester  state  that  he  worked  for  the  Church 
of  Scientology.  The  IRS  employee  gave  him  a  copy  saying,  "Here  you  go ;  Monday 
is  my  last  day  here  anyway".  The  employee  who  gave  the  directory  to  the  reques- 
ter was  in  the  Facilities  Management  Department. 

Detroit 

The  requester  did  receive  a  copy  of  the  directory.  The  receptionist  had  asked 
the  requester  if  he  was  an  employee  and  when  the  requester  said  that  he  was 
not,  the  receptionist  told  him  that  she  did  not  think  that  IRS  would  give  him 
a  copy  of  the  directory.  The  requester  received  the  directory  from  an  employee 
in  Personnel. 

Austin 

The  directory  was  not  given  to  the  requester.  He  was  told  that  it  was  not  a 
public  service  to  give  out  a  directory.  The  requester  was  asked  why  he  wanted 
the  directory  by  two  employees  and  also  asked  which  company  he  was  with.  The 
requester  in  this  case  talked  to  four  employees  all  together  and  was  told  "no"  to 
the  question,  "You  mean  there  isn't  anyway  to  get  one?" 

Boston 

The  directory  was  not  given  to  the  requester.  In  addition  to  being  asked  why 
he  wanted  it,  the  requester  was  told  that  he  had  to  be  an  IRS  employee  to  get 
one. 

It  should  be  noted  that  a  copy  fee  or  monetary  charge  for  the  directory  was 
not  in  any  of  the  above  cases  a  reason  for  not  receiving  the  directory.  Our  inter- 
est was  not  to  find  out  if  the  directory  was  free  or  not.  We  simply  wanted  to 
know  if  the  directory  was  available  and  if  so,  under  what  circumstances. 

What  the  survey  shows  rather  clearly  is  the  variance  among  IRS  District 
Offices  with  regard  to  the  administration  of  the  Freedom  of  Information  Act. 
In  some  cases  the  directory  was  given,  in  others  it  was  not.  In  cases  where  it  was 
not  given  to  the  requester  the  justifications  were  varied.  Yet  a  Manual  Supple- 
ment has  been  issued  to  these  offices  authorizing  the  release  of  these  directories 
to  members  of  the  public. 

We  sincerely  feel  that  this  information  as  well  as  the  additional  information 
enclosed  is  of  sufficient  magnitude  to  be  brought  to  your  immediate  attention. 
Sincerely, 

Abthub  J.  Maben, 

Publisher. 
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Manual  Supplement 
U.S.  Treasury  Department  Internal  Revenue  Service 

November  27,  1910. 

Release  of  IRS  and  Other  Telephone  Directories  to  the  Public 

Section  1.    Purpose 

This  Supplement  revises  the  procedure  for  providing  IRS  telephone  director- 
ies, other,  or  abridged  telephone  lists  to  the  public. 

Section  2.    Background 

Service  offices  often  receive  requests  for  local  IRS  telephone  directories  from 
tax  practitioners  and  other  members  of  the  public.  We  have  been  complying  with 
these  requests  by  providing  abridged  telephone  directories.  These  telephone  list- 
ings should  contain  only  the  most  frequently  called  telephone  extensions  by  tax 
practitioners  or  other  members  of  the  public.  The  telephone  extensions  listed 
should  usually  be  limited  to  those  giving  the  caller  general  tax  information  since 
on  a  case  related  tax  matter  the  taxpayer  or  his  representative  has  already  re- 
ceived through  correspondence  of  personal  contact  the  name  of  the  IRS  employee 
or  organization  to  call  for  additional  information.  District  Office  surveys  have 
revealed  that  where  numerous  telephone  extensions  by  name,  activity  or  work 
functions  have  been  listed,  callers  became  confused  and  this  has  resulted  in  mis- 
directed phone  calls,  interruption  of  Audit  and  Collection  enforcement  opera- 
tion activity,  and  fragmentation  of  the  service  provided  by  Taxpayer  Service 
Program  personnel.  Minimizing  the  number  of  telephone  extensions  we  provide 
and  emphasizing  Taxpayer  Service  information  phone  extensions  should  relieve 
this  problem. 

Section  3.     Requests  for  IKS  Local  "Telephone  Directories" 

.01  Request  for  "telephone  directories"  should  be  met  by  first  providing  a 
region,  district  or  service  center  compiled  listing  of  the  most  frequently  called 
telephone  extensions. 

.02  Indicated  below  are  suggested  guidelines  to  be  followed,  principally  by 
district  offices,  in  developing  the  contents  of  an  abridged  "telephone  directory." 
Using  the  suggested  guidelines  should  result  in  not  only  improving  service  to  the 
users  of  these  telephone  directories  but  should  materially  assist  in  eliminating 
the  problem  referred  to  in  Section  2  above. 

(1)  Only  the  names  of  the  districts'  key  officials  should  be  shown.  Listing  of 
telephone  extensions  for  these  key  officials  is  optional. 

(2)  In  the  section  of  the  abridged  telephone  listings  for  the  headquarters 
office,  the  Taxpayer  Ser\-ice  information  telephone  extension  shall  be  listed  first. 
If  deemed  desirable,  an  alphabetical  listing  of  types  of  information  provided  by 
Taxpayer  Service  Representatives  may  be  shown.  It  should  be  followed  by  the 
telephone  extension,  if  this  is  a  separate  number,  for  requesting  tax  forms,  pub- 
lic-use documents,  etc. 

(3)  Where  it  is  deemed  necessary,  a  listing  of  telephone  extensions  alphabeti- 
cally arranged  for  tax  information  items  related  to  technical  matters  outside  the 
scope  of  the  Taxpayer  Service  Program  can  be  included  in  the  headquarters  sec- 
tion of  the  "telephone  directory."  However,  the  telephone  extensions  listed  should 
be  limited  to  those  tax  items  for  which  information  is  most  frequently  requested. 

(4)  Subordinate  offices  below  headquarters  should  usually  list  only  the  Tax- 
payer Service  information  phone  number.  For  Area  offices  or  large  Zone  offices,  , 
if  it  is  necessary  to  list  the  telephone  numbers  of  other  divisional  components,  the 
listing  of  extensions  for  the  office  should  be  shown  as  follows : 

Taxpayer  Service  Information :  337-0450. 
Audit  Matters:  337-0670. 
Collection  Matters:  337-0930. 
Intelligence  Matters:  337-0854. 

(5)  For  subordinate  offices  not  providing  Taxpayer  Service  on  a  full-time  basis, 
the  hours  when  service  will  be  available  should  be  shown. 

(6)  For  districts  having  a  Centiphone  installation,  both  the  metropolitan  tele- 
phone number  and  the  Centiphone  number  should  be  listed  in  the  headquarters 
section  of  the  "telephone  directory"  with  a  legend  explaining  the  use  of  each 
number.  Subordinate  offices  should  only  list  the  Centiphone  telephone  number. 
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Section  4.  Requests  for  Complete  IRS  Local  Telephone  Directories  under  "Free- 
dom of  Information  Act" — 5  U.S.C.  552 

.01  An  IRS  local  telephone  directory  is  a  non-exempt  "identifiable  record"^ 
within  the  meaning  of  subsection  (a)  (3)  of  the  "Freedom  of  Information  Act." 
If  the  requester  is  not  satisfied  with  the  abridged  directory,  a  copy  of  the  entire 
local  telephone  directory  may  be  made  available  for  inspection  if  it  contains  only^ 
IRS  alphabetical  and  organizational  listings.  An  available  printed  copy,  or  a 
photocopv  thereof,  will  be  provided  upon  request,  subject  to  payment  of  the  user 
charges  'established  by  Manual  Supplement  17G-137,  CR:  llG-55,  12G-32, 
l(19)G-34,  21G-60,  and  50G-21,  dated  July  14,  1967. 

.02  If  a  copy  of  the  entire  directory  is  not  available  at  the  cflSce  where  the 
request  is  made,  or  if  copy  machines  and  cashier  facilities  are  not  available,  the 
requester  should  be  informed  where  the  directory  or  a  copy  is  available  and 
advised  to  direct  his  written  request  to  that  ofiice.  If  the  requester  prefers  he 
may  furnish  a  written  description  of  the  directory,  with  his  name  and  mailing^ 
address,  to  the  person  assisting  him,  who  will  forward  the  request  to  the  ap- 
propriate ofiice. 

Section  5.    Request  for  Other  Telephone  Directories 

.01  Requests  to  inspect  or  obtain  a  copy  of  an  entire  directory  containing  list- 
ings of  other  agencies  in  addition  to  IRS  should  be  referred  to  the  GSA  or  other 
office  which  compiled  the  directory. 

.02  Notify  persons  requesting  a  Treasury  telephone  directory,  which  includes 
IRS  offices  in  Washington,  D.C.,  that  it  can  be  obtained  on  a  single  copy  ($.40) 
or  subscription  ($1.00  per  year,  3  issues)  basis  from:  Superintendent  of  Docu- 
ments, Government  Printing  Office.  Washington,  D.C.    20402. 

.03  In  these  cases  you  may  also  want  to  make  available  Publication  Order 
Form  No.  1939  to  facilitate  ordering  Treasury  telephone  directories.  These  forms 
are  available  from  the  Publications  Branch,  National  OflSce. 

.04  Copies  of  the  Treasury  telephone  directory  for  use  by  Services  oflSces  will 
continue  to  be  distributed  by  the  National  Ofiice. 

Section  6.     Special  Requests 

Requests  for  listings  or  rosters,  by  grade,  occupation,  title  or  other  special 
arrangements  are  not  affected  by  this  Supplement.  Such  requests  must  be  referred 
to  the  National  Ofiice  for  consideration,  as  required  by  Manual  Supplement 
l(19)G-32,  CR:  llG-51,  12G-30,  and  50G-18,  dated  May  25, 1967. 

Section  7.     Solicitation  of  Employees 

To  discourage  use  of  telephone  directories,  complete  or  abridged,  to  contact 
employees  for  unoflicial  purposes,  the  following  statement  should  be  printed  on  or 
attached  to  each  copy  of  directories  furnished  the  public : 

This  directory  is  not  to  be  used  for  commercial  or  political  solicitation  of 
Government  employees  by  mail  or  telephone. 

Section  8.    Exception 

This  procedure  does  not  affect  the  long-standing  practice  of  furnishing  directo- 
ries on  request  without  cost  to  Members  of  Congress,  Federal.  State  and  Local 
Government  Agencies,  academic  and  professional  organizations,  etc.,  when  a 
Service  official  authorized  in  IRM  1244.2  determines  that  it  is  in  the  best  interests 
of  the  Service  to  do  so. 

Section  9.     Effect  on  Other  Documents 

This  supersedes  MS  l(19)G-37,  CR:  llG-60,  12G-42  and  50G-2.5,  dated  May 
31,  1968,  and  Amend.  1  thereto,  dated  September  4.  1968.  It  also  supplements  MS 
l(19)G-32,  CR:  llG-51,  12G-30  and  50G-18.  dated  May  25,  1967,  and  that.  "Ef- 
fect" should  be  noted  by  pen  and  ink  on  the  Supplement,  with  a  reference  to  this 
Revision. 

Leo  C.  Inglesby, 
Director,  Facilities  Managemetit  Division. 
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[A  supplemental  letter  received  from  "Freedom"  follows:] 

FREEa)OM, 

Hollywood,  Calif.,  March  29, 1974. 
Hon.  Edward  M.  Kennedy, 
Senator  from  Masschausctts, 
Russell  Senate  Office  Building, 
Washington,  D.C. 

T>KAR  Sib  :  Recently  a  good  deal  of  attention  has  been  drawn  to  the  fact  that 
there  exists  a  wide  disparity  among  IRS  District  Offices  in  their  administration 
of  Freedom  of  Information  matters.  FREEDOM  representatives  have  witnessed 
many  instances  of  this  disparity.  It  is  our  wish  to  assist  any  government  agency 
examine  Freedom  of  Information  matters  and  in  tins  light,  Freedom  would  like 
to  convey  some  additional  information  on  the  issue. 

Over  the  last  three  years,  Freedom  has  campaigned  against  many  of  the 
arbitrary  and  abusive  practices  of  tlie  Internal  Revenue  Service.  Our  efforts 
have  been  aimed  at  inforudng  citizens  on  a  broad  scale,  as  we  believe  firmly  in 
the  ideal  that  an  enlightened  citizenry  will  demand  honest  reform. 

One  such  program  was  launched  in  the  fall  of  1973  when  Freedom  released 
broadly  copies  of  the  table  of  contents  of  the  IRS  Intelligence  Manual.  We  were 
concerned  over  such  headings  as  "Wiretap  Evidence",  "Electronic  Listening 
Devices"  and  a  host  of  other  titles  which  we  felt  ran  counter  to  the  right  to 
privacy  of  American  citizens. 

Many  copies  of  the  table  of  contents  were  distributed  and,  as  we  had  hoped, 
many  people  requested  the  IRS  documents  which  elaborated  on  the  heading.s 
listed.  The  response  from  IRS  clearly  showed  the  inconsistencies  inherent  in  the 
IRS's  handling  of  Freedom  of  Information  matters.  Freedom  representatives 
in  St.  Louis,  Detroit,  Los  Angeles  and  other  cities  received  different  responses 
from  IRS  officials  with  regard  to  the  disclosure  of  the  same  IRS  documents. 
Some  were  given  almost  immediate  access  to  documents  which  others  were  flatly 
told  they  weren't  available.  For  example,  while  the  Washington,  D.C.  repre- 
sentative from  Freedom  was  shown  many  of  the  documents  asked  for,  our 
Hawaii  representative  was  given  only  a  copy  of  a  letter  from  the  Hawaii  District 
Director  to  the  National  Oflice  of  the  IRS  asking  permission  to  turn  over  the 
documents.  The  letter  from  the  District  Director  to  the  National  OflSce  stated  in 
part: 

Whatever  you  decide  I  would  appreciate  prompt  action  and  would  like 
to  get  copies  of  any  response  you  make.  I  have  to  be  in  a  position  to  intelli- 
gently respond  to  the  news  media. 

Tlie  letter,  a  copy  of  which  is  submitted,  clearly  showed  the  District  Director's 
dependency  on  the  National  Office  for  any  actions  to  be  taken  concerning  public 
disclosure. 

Apparently,  the  fact  that  such  documents  had  been  made  available  in  other 
parts  of  the  country  was  unknown  to  the  Hawaii  District  Director.  It  is  our 
contention  that  were  the  National  Office  more  concerned  with  the  uniform 
administration  of  the  Freedom  of  Information  Act,  the  Hawaii  District  Director 
could  have  been  spared  a  time  consuming  and  perhaps  awkward  predicament. 

This  wide  variance  among  IRS  offices  in  handling  Freedom  of  Information 
matters  became  more  evident  during  an  incident  which  occurred  less  than  one 
week  ago. 

The  above,  along  with  the  results  of  Freedom's  recent  survey  of  availability 
of  District  IRS  Office  telephone  directories  (which  has  already  been  .submitted 
to  the  Subcommittee)  has  given  Freedom  representatives  a  first  hand  view  of 
the  alarmingly  high  inconsistency  in  IRS's  administration  of  the  Freedom  of 
Information  Act.  We  feel,  however,  that  efforts  to  examine  this  inconsistency 
should  be  directed  primarily  at  the  National  Office  of  the  Internal  Revenue 
Service. 

Throughout  our  inquiries  Freedom  has  detected  a  fear  on  the  part  of  IRS 
employees  in  the  field  to  comply  with  the  Freedom  of  Information  Act — a  fear 
of  reprisals,  should  a  released  document  result  in  a  critical  newspaper  article 
or  Congressional  attention. 
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For  many  years  this  fear  has  been  intentionally  fostered  by  the  National 
Office  of  lUS.  We  have  attached  a  number  of  IRS  documents  called  "Informa- 
tion Notices"  in  which  IRS  employees  are  strictly  warned  by  officials  of  the 
National  Office  that  unauthorized  disclosure  of  IRS  documents  could  result  in 
disciplinary  action  and  even  criminal  liability.  The  dates  of  these  Information 
Notices  run  from  1960  to  1971.  Prevalent  in  all  of  them  is  the  National  Office's 
preoccupation  with  maintaining  secrecy  as  well  as  the  continual  chai*ge  they 
place  on  IRS  employees  to  enforce  such  secrecy. 

In  short,  IRS's  long  standing  violation  of  the  Freedom  of  Information  Act  can 
and  should  be  directly  attributed  to  agency  officials  in  the  National  Office  who 
have  knowingly  promoted  a  working  climate  for  their  employees  which  stresses 
secrecy  and  separation  from  American  citizens.  It  is  our  belief  that  making  this 
known  to  Congress  is  the  first  step  toward  rectifying  the  situation. 
.  We  are  honored  to  have  the  opportunity  to  assist  your  Committee  and  we 
hope  that  the  foregoing  proves  useful  to  you  and  your  staff  in  examing  this  very 
important  issue. 

Respectfully  Submitted, 

Lawrence  E.  Wilber, 

Contributing  Editor. 

"Senator  Kennedy.  So  two  IRS  people  came  to  this  group  inquiring 
about  this  document  marked  "Official  Use  Only"  that  had  already  been 
declassified  by  IRS  2  years  ago.  Not  only  does  this  suggest  that  per- 
haps the  left  hand  of  the  IRS  doesn't  know  what  the  right  hand  is 
doing,  but  it  also  conveys  a  general  attitude  of  the  IRS  which  would 
deter  people  from  attempting  to  obtain  information  that  is  actually 
public, 

Mrs.  Long.  This  has  not  been  unusual.  We  have  had  several  oc- 
casions where  we  furnished  statistical  material  to  various  news  media 
that  we  have  gotten  through  requests  under  the  Freedom  of  Informa- 
tion Act  and  the  next  thing  the  news  media  know,  they  call  us  up 
and  say  "We  got  a  couple  of  IRS  agents  in  our  office  and  they  want  to 
know  where  the  source  of  this  leak  is  because  we  are  publishing  secret 
documents." 

Senator  Kennedy.  OK,  continue. 

WHAT  HAS  mS  TO  HIDE  ? 

Mrs.  Long.  Now,  what  has  IRS  to  hide  ? 

No  agency  has  more  power  over  our  everyday  lives,  yet  no  agency 
is  more  secretive  about  how  it  conducts  our  affairs. 

We  Avould  like  to  illustrate  the  importance  of  public  disclosure 
about  the  internal  dealings  of  our  tax  agency  by  reviewing  a  number 
of  IRS  internal  documents — documents  which  IRS  sought  and  seeks 
to  withhold  from  us  because  of  the  serious  questions  they  raise  about 
the  manner  in  which  IRS  administers  our  tax  laws. 

With  $23  billiion  at  stake,  the  stamp  of  secrec}^  is  presently  being 
used  by  the  IRS  to  cover  up  serious  failings  in  our  tax  system. 

According  to  documents  we  have  obtained,  again  marked  "For  Of- 
ficial IRS  Use  Only,"  preliminary  estimates  from  the  most  recent 
study  under  IRS's  taxpayer  compliance  measurement  program  of  a 
scientific  sample  of  returns  filed  by  individuals  in  1972  indicate  that 
had  all  returns  filed  been  audited  last  year,  almost  half  would  have 
failed  to  satisfy  IRS  agents. 

The  range  of  disagreement  between  how  IRS  and  the  average  tax- 
payer would  calculate  his  tax  is  far  from  small.  Indeed,  the  average 


33 

disagreement  IRS  figures  indicate  would  involve  almost  a  50-percent 
increase  in  tax  over  that  already  paid — or  about  $23  billion  addi- 
tional in  taxes  from  individuals. 

The  same  internal  IRS  statistics  indicate  that  while  the  range  of 
difference  between  IRS  and  the  average  taxpayer  is  vast,  the  more 
important  question  of  who  is  right— the  taxpayer  or  the  IRS  agent- 
has  no  simple  answer.  The  range  of  differences  among  IRS's  own 
agents  was  nearly  as  great  as  between  the  taxpayer  and  the  IRS  itself. 
Senator  Kennedy.  Now  let's  see  if  I  understand.  This  study  indi- 
cates that  within  the  IRS  almost  half  of  the  returns  would  have  failed-! 
to  satisfy  IRS  agents,  is  that  what  you  are  suggesting? 

:Mrs.  Long.  Yes.  that  is  true.  And  that  is  not  counting  things  that  a 
computer  would  pick  up  mathematically,  all  of  those  little  things.  This 
would  be  if  the  return  were  subjected  to  an  audit. 

Senator  Kennedy.  And  the  amount  of  money  that  is  being  lost  is 
extremely  significant.  I  mean,  here  we  are  talking  about  the  figure  of 
$23  billion. 

Mrs.  Long.  Yes. 

Senator  Kennedy.  I  don't  know  whether  we  have  to  really  dwell 
whether  it  is  $21  billion  or  $25  billion  or  $15  billion,  but  what  we  are 
talking  about  is  tens  of  billions  of  dollars  that  are  actually  involved.  I 
think  you  can  say  in  a  very  conservative  way  that  this  deficit  is  going 
to  have  to  be  made  up  by  other  people.  For  the  most  part  I  think  the 
clear  cut  result  is  that  it  is  being  made  up  by  probabl}^  blue  collar  peo- 
ple that  don't  have  the  benefit  of  various  loopholes. 

Mr.  Caplin.  I  don't  believe  they  are  referring  to  that  as  a  loop- 
hole, Senator,  I  think  they  are  saying  under  existing  law  where  it  is 
clearly  subject  to  tax,  somebody  is  not  paying  the  tax.  It  is  a  ques- 
tion of  really  policing. 

ISIrs.  Long.  But  the  second  part  of  it 

Senator  Kennedy.  Let's  take  the  first  part  of  it.  ^Vhy  is  that  ? 
]Mrs.  Long.  But  you  have  termed  the  $23  billion  as  taxes  that  should 
be  coming  into  our  Government  that  are  escaping.  That  assumes  of 
course,  which  one  would  think  would  be  a  logical  assumption,  that 
what  tlie  IRS  agent  says  is  correct,  is  in  fact  the  right  calculation.  But 
indeed  IRS  statistics  indicate  that  those  IRS  agents  can't  agree 
amongst  themselves  and,  for  instance,  we  have  prepared  here  I  think 

a  copy 

Senator  Kennedy.  That  is  right.  We  are  going  to  get  to  this.  You 
are  very  familiar  with  this  but  I  think  it  is  just  important  that  we 
have  those  who  read  the  record,  as  well  as  myself,  understand  to  some 
extent  this. 

So  you  have  at  least  half  of  the  agents  that  would  disagree  that  there 
is  a  failure  to  pay  that  amount  of  money,  the  approximately  $23  bil- 
lion on  their  returns,  and  then,  secondly,  you  have  the  point  that  about 
75  percent  of  the  agents  themselves  cannot  agree  as  to  whether  they 
ought  to  pay  or  not  pay ;  is  that  correct  ? 

Mrs.  Long.  Yes,  there  is  just  a  great  range  of  differential.  If  for 
instance  you  just  look  at  fairly  simple  returns,  those  between  $10,000 
and  $50,000  which  just  involve  wages  and  salaries,  and  you  sent  one 
group  of  agents  out  from  one  district  and  you  audited  all  of  the  returns 
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and  then  you  sent  out  another  group  of  agents  from  a  different  dis- 
trict to  audit,  they  would  have  such  disparities.  The  first  group  might 
find  20  percent  passed  and  all  the  rest  owed  more  taxes  and  yet  the 
second  group  Avould  say.  well,  77  percent  are  OK  to  us.  And  when 
you  are  talking  about  an  amount  of  $23  billion  or  an  average  increase 
in  taxes  of  about  50  percent,  it  means  an  awful  lot  to  every  taxpayer 
what  region  he  lives  in  and  who  his  agent  is. 

And  we  don't  think  that  is  right  to  have  this  kind  of  disparity. 

Senator  Kennedy.  Well,  we  want  to  welcome  Senator  Thurmond 
here.  Now,  do  I  understand  then  that  you  have  really  two  practical 
implications :  you  have  first  of  all  a  confusion  amongst  the  taxpayers 
themselves — they  may  be  honest  and  they  may  want  to  comply  with 
whatever  the  laws  are,  with  whatever  the  regiilations  are,  but  they  are 
confused  as  to  exactly  what  they  ought  to  be  paying  ? 

IVIrs.  LoNo,  Yes. 

Senator  Kennedy,  And  second,  you  have  the  practical  implication 
where  there  is  revenue  being  lost  that  is  going  to  have  to  be  made  up 
from  some  other  sources.  And  this  is  currently  of  the  magnitude  of 
tens  of  billions  of  dollars  ? 

IMrs.  Long.  Yes,  and  this  doesn't  involve  the  corporate  area,  which 
of  course,  if  IRS  statistics  are  correct  are  even  of  much  greater 
ma2:nitude. 

Senator  Kennedy.  All  right,  let's  go  into  some  of  those. 

Mrs.  Long.  I  think  one  point  that  we  in  our  own  personal  mind 
feel  is  important  is  if  you  take  tax  returns  to  say  10  tax  accountants 
iind  they  come  up  and  say  you  owe  $1,000  in  taxes,  and  then  you  took 
it  to  say  10  auditors  for  the  Internal  Revenue  Service  and  they  said 
you  owe  $1,500  in  taxes,  now  is  one  right  and  the  other  wrong?  You 
see  what  I  am  saying?  We  are  saying  if  the  interpretation  or  calibra- 
tion of  the  tax  law  by  the  Internal  Revenue  Service  gives  it  a  whole 
different  perspective  than  what  the  average  tax  accountants  give  it, 
then  the  people  who  are  auditing  it  are  actually  paying  this  extra  tax 
and  this  $23  billion  is  actually  an  extra  tax  on  the  people  who  are 
audited. 

Senator  Kennedy.  But  another  point,  and  we  are  going  to  get  into 
this  disparity  to  show  it,  is  we  can't  even  have  the  study  that  was  done 
within  the  Internal  Revenue  Service 

^Irs.  Long.  Tliat  is  right. 

Senator  Kennedy.  That  shows  this  inconsistency.  I  would  think 
we  will  have  to  have  the  committee  request  it. 

;Mrs.  Long.  The  GAO  requested  this  study  and  they  were  denied 
access,  requested  it  for  just  the  statistics. 

Mr.  Long.  We  believe  this  type  of  statistics,  and  this  is  our  inter- 
pretation and  we  would  say  you  can  question  it,  but  we  believe  that 
if  you  turned  this  over  to,  say,  10  different  people  that  are  experts  in 
analyzing  taxes  and  let  them  state  their  opinions  to  the  Congress, 
and  I  thmk  it  will  get  some  very  interesting  answers. 

Mrs.  Long.  One  comment  about  the  TCMP  studies,  I  think  :Mortimer 
Caplin  should  take  some  credit  for  having  started  this  program.  It 
was  designed,  it  is  our  understanding,  back  when  he  was  Commissioner 
to  provide  a  means  for  measuring  IRS  performance  to  see  how  well 
our  tax  system  was  working  and  indeed  it  has  just  been  kept  under 
wraps  and  not  been  used  for  that. 
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Mr.  Caplin.  The  TCMP  is  the  taxpayer  compliance  measurement 
program.  Essentially  returns  are  selected  scientifically  of  different 
groupings  of  taxpayers  nationwide.  We  are  trying  to  get  a  profile 
on  the  taxpayer  on  how  well  is  he  doing  in  complying  with  the  law. 
And  it  is  used  for  manj-  reasons.  One,  it  is  used  in  terms  of  programing 
the  computer  on  what  to  look  for  and  also  what  returns  to  examine. 
And  the  Service  thinks  very  highly  of  it. 

One  of  the  side  effects  is  that  if  a  return  is  selected,  you  are  given 
a  very  detailed  examination. 

I  must  confessed  I  was  picked  up  in  the  TCMP  net  a  couple  of 
jears  ago  and  it  was  poetic  justice  I  suppose.  They  examined  every 
item,  every  transaction. 

Senator  Kennedy.  Let's  get  into  some  of  these  disparities.  You  have 
some  charts. 

Mrs.  Long.  Yes,  this  chart  here  is  directly  prepared  from  the  IRS 
statistics  we  obtained  and,  for  example,  it  shows  that  if  lES  agents 
were  to  audit  all  individuals  reporting  between  $10,000  and  $50,000 
from  wages  and  salaries,  in  other  words  eliminating  all  of  the  ques- 
tions about  someone  who  is  operating  a  business  or  getting  business 
income,  the  percentage  of  returns  that  would  be  approved  as  compiled 
by  IRS  varied  from  77  percent  recorded  by  IRS  agents  assigned  to 
fhe  Parkersburg,  ^y.  Va.  district,  to  only  20  percent  reported  by  agents 
assigned  to  the  Buffalo.  N.Y.  area. 

These  differences  mean  that  taxpayers  are  asked  to  pay  differing 
amounts  of  tax  depending  upon  where  they  happen  to  reside — with 
the  average  tax  adjustment  IRS  ask  amounting  to  a  50-percent  increase 
in  tax,  such  differences  are  hardly  inconsequential  to  the  taxpayers 
involved. 

Mr.  Long.  Another  area  we  could  go  into  are  the  seizures.  Well,  the 
IRS  is  now  refusing  to  release  to  us  its  statistics  on  the  frequency  of 
levies  and  seizures.  Last  year,  earlier  data  indicate  that  almost  a  mil- 
lion levies  and  seizures  a  year  are  conducted  by  IRS  collection  officers. 

The  IRS  says,  further,  that  with  nearly  a  million  levies  and  seizures 
a  year  that  such  extreme  steps  are  only  used  as  a  last  resort.  But  statis- 
tics indicate  some  districts  employ  seizures  on  15  percent  of  their  cases 
wliile  other  districts  use  seizures  60  percent  of  the  time. 

This  is  a  very  important  thing  to  people  in  the  lower  level,  little 
taxpayers.  They  come  in  and  take  his  salary  check,  they  come  in  and 
take  his  bank  account,  they  can  take  his  automobile,  and  in  some  areas 
they  give  him  a  time  payment  plan  but  there  is  practically  no  instruc- 
tions to  staff  on  being  consistent  from  one  end  of  the  Service  to  the 
other.  I  think  this  is  one  area  that  should  be  reviewed. 

Senator  Kennedy.  Well  now,  as  I  understand  ^'our  statistics,  they 
show  that  if  you  and  your  brother  are  unable  to  pay  your  taxes,  for 
example,  and  you  live  and  own  property  in  New  York  and  your  brother 
lives  and  owns  property  in  Connecticut,  the  chances  of  your  property 
being  seized  in  Xew  York  are  three  times  higher  than  your  brother's 
chances  in  Connecticut  ? 

Mrs.  Long.  Yes,  and  it  just  seems  inexplicable  to  us.  And  further- 
more these  statistics  are  IRS  internal  statistics  and  since  last  Septem- 
ber they  have  been  refusing  to  release  more  current  ones  and  we  just 
think  that  should  be  made  public. 


36 

Senator  Kexistedy.  AAHiat  about  that,  Mr.  Caplin  ?  How  is  the  dis- 
parity of  seizures  justified?  Obviously  all  of  this  impacts  those  in  the 
lower  income  groups. 

]Mr.  Caplin.  Again  this  relates  to  just  differences  in  human  beings 
nationwide.  I  suppose  you  would  probably  be  getting  essentially  cor- 
rect results  although  it  would  depend  on  what  side  of  the  bed  he  may 
have  gotten  out  of  that  particular  morning,  but  when  you  have  thou- 
sands of  different  human  beings  going  out  and  making  this  individual 
judgment  in  terms  of  whether  a  taxpayer  is  cooperating  and  whether 
the  revenue  is  going  to  be  jeopardized  if  you  do  nothing,  you  are 
going  to  get  these  disparities.  Coupled  with  that  is  the  type  of 
supervisor  you  have ;  what  does  tlie  district  director  in  that  region  say. 

Senator  Kennedy.  Should  there  be  more  uniformity  ? 

Mr.  Caplin.  Absolutely  because  I  just  think  this  whole  system 
cries  out  for  the  same  treatment  in  California  and  Florida  that  you 
get  here  in  the  District  of  Columbia.  And  I  think  the  Service  makes 
an  effort  to  do  that.  They  do  hold  schools  and  they  send  people  out 
on  visitations  and  have  the  Inspections  Service  trying  to  do  this,  but 
it  is  just  a  constant  battle.  And  again  I  think  this  is  something  the 
Service  might  well  report  to  you  on. 

Senator  Kennedy.  I  would  think  obviously  unless  we  have  the  in- 
formation that  shows  the  disparity,  it  is  going  to  be  awfully  difficult 
to  ex])ect  the  IRS  to  move  ahead  and  compound  regulations  to  elimi- 
nate it.  And  you  are  the  one  who  really  demonstrate  these  types  of 
disparities  do  exist.  OK. 

Mr.  Long.  Well  our  main 

Senator  Kennedy.  I  am  going  to  give  you  just  a  final  few  minutes, 
Mr.  and  Mrs.  Long. 

Mr,  Long.  Wliy  don't  we  just  say  a  word  about  sensitive  cases? 

sensitive  cases 

The  sensitive  case  program  started  about  15  years  ago  and  will  just 
ad  lib  on  it,  Senator,  that  it  was  designed  originally  so  that  if  some 
official,  like  when  Mr.  Caplin  was  Commissioner,  if  there  was  some 
case  where  somebody  was  in  a  tax  problem  and  he  was  confronted  with 
some  reporters,  the  Commissioner  would  know  something  about  what 
was  going  on.  The  sentitive  case  program  over  a  15-year  period  started 
out  as  just  an  information  system  for  top  officials  but  now  it  has 
grown  in  15  years  so  that  the  National  Office  now  directs  it,  has  forms 
and  staff  and  everything  else,  and  even  it  is  computerized  so  that  it  is 
a  system  that  is  unknown  to  the  public.  The  average  person  that  is  a 
sensitive  case  like  our,  is  in  the  same  situation  we  are  in.  There  is  just 
a  stack  of  4341  forms  on  us.  Every  time  you  turn  around  they  make  a 
form  out  on  us.  We  think  that  this  system  should  be  made  public.  We 
think  that  Congress  should  realize  what  is  going  on.  We  also  realize 
that  there  are  directives  on  this  and  we  have  in  our  written  testimony 
listed  how  the  White  House  is  now  involved  in  it.  So  I  think  we  cov- 
ered that  real  well. 

There  was  a  case  in  Portland,  Ore. 

Mrs.  Long.  Just  very  recently  U.S.  district  court  judge  threw  out 
a  case  in  part  on  the  grounds  that  the  prosecution  was  brought  be- 
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cause  the  person  was  a  sensitive  case  and  he  said  that  was  patently 
unconstitutional  to  use  different  criteria  for  different  people. 

Senator  Kennedy.  I  suppose,  as  I  understand  what  you  have  said, 
you  have  different  levels  of  employees  working;  on  different  individual 
cases,  and  I  suppose  their  justification  is  that  some  cases  are  more 
sensitive  than  others.  The  basic  question,  thoufrh,  comes  down  to 
whether  everybody  ought  to  be  treated  the  same  way. 

Mrs.  Long,  Yes. 

Mr.  Caplin.  Another  part  of  that  is  what  do  you  do  with  that  par- 
ticular list?  Now  as  the  Longs  have  pointed  out,  in  the  beginning  it 
was  to  keep  the  people  in  Washington  informed.  You  get  off  a  plane 
in  Texas  and  they  ask  what  about  Mr.  so  and  so  and  you  never  heard 
about  him  or  maybe  it  is  some  political  figure.  And  it  was  thought  the 
administration  was  to  keep  the  top  people  informed. 

Now,  after  the  Commissioner  had  been  informed,  he  in  turn  would 
pass  this  on  to  the  Under  Secretary  of  the  Treasury.  And  he  would  be 
very  selective  in  advising  the  Secretary  and  perhaps  in  some  extreme 
occasions  the  Secretary  might  see  fit  to  report  to  the  President  on  some 
aspects.  But  normally  just  to  keep  it  with  the  Commissioner  and  the 
Under  Secretary,  it  would  just  be  a  couple  of  copies  of  this  report. 

I  understand  from  the  Longs'  written  testimony  this  thing  has 
spalled  out  quite  a  bit  and  has  become  one  of  the  best  sellers.  And  I 
think  this  is  very  unfortunate  because  it  does  raise  the  question  are 
you  treating  everybody  the  same  if  you  are  auditing  a  high  official 
and  you  are  auditing  a  little  man,  then  the  same  standards  ought  to 
apply. 

]SIrs.  Long.  I  thmk  that  concludes  our  testimony.  We  appreciate  this 
opportunity  to  testify. 

Senator  Kennedy,  Well,  we  will  come  back  to  you,  Mr,  and  ]\Irs. 
Long,  As  I  understand  it,  when  you  first  tried  to  get  information  from 
the  lES,  you  called  the  main  office  in  Washington  and  were  told  you 
would  have  to  come  to  get  the  information  to  the  reading  room  here. 
The  reading  room  would  not  tell  you  over  the  phone  whether  the  in- 
formation you  wanted  was  available  or  not  available  to  the  public. 
Then,  after  you  traveled  3,000  miles  from  your  home,  you  tried  to  talk 
to  the  IRS  employees  regarding  the  information  but  no  one  would  talk 
to  you.  You  tried  to  get  IRS  indexes  in  order  to  identify  your  requests, 
and  were  not  allowed  access  to  them.  And  then  when  you  finally  man- 
aged to  prove  that  what  you  wanted  did  exist,  you  were  told  that  you 
were  not  allowed  to  see  it.  And  finally  after  being  charged  an  exorbi- 
tant search  fee,  you  were  allowed  to  see  some  of  it,  but  you  couldn't 
copy  it.  And  when  you  were  allowed  to  copy  the  information  that  you 
w^ere  first  told  did  not  exist,  you  found  that  the  information  had  either 
been  superseded  by  a  different  document  or  had  been  changed  alto- 
gether, and  that  according  to  the  process  of  making  the  request  under 
the  Freedom  of  Information  Act,  you  would  have  to  start  all  over 
again? 

Mrs.  Long,  And  throw  in  a  couple  of  court  suits  in  between  because 
we  didn't  get  it  until  we  had  a  couple  of  court  suits  so  I  think  that 
would  be  accurate. 

Senator  Kennedy.  Thank  you. 
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[The  statement  of  Mr.  and  Mrs,  Long  in  full  follows :] 

Statement  Before  the  Senate  Stjbcommittee  on  Administrative  Practice  and 

Procedure,  April  1,  1974 

Mr.  Chairman  and  members  of  the  subcommittee  ;  we  are  Phil  and  Sue  Lon;?  of 
4885  Lalvehurst  Lane,  Bellevue,  Washington.  We  appreciate  being  asked  to  appear 
today  and  discuss  some  of  our  experiences  and  diflieulties  in  obtaining  informa- 
tion from  the  Internal  Revenue  Service  under  the  Freedom  of  Information  Act. 
In  doing  so,  we  would  also  like  to  illustrate  the  importance  of  pul)lic  disclosure 
about  tlie  internal  dealings  of  our  tax  agency  by  reviewing  with  you  a  number  of 
IRS  internal  documents — documents  which  IRS  sought  and  seeks  to  withhold 
from  us  because  of  the  serious  questions  they  raise  about  the  manner  in  which 
IRS  administers  our  tax  laws. 

the  "secrecy  mania"  inside  irs 

Our  experiences  with  trying  to  obtain  information  from  the  IRS  date  back  to 
1969,  now  over  four  years  ago.  The  IRS  placed  every  roadblock  in  our  path — from 
noncooperation  and  refusals  to  lies  and  intimidation.  For  two  years  we  were 
totally  unsuccessful  at  l)udging  even  one  shred  of  in-house  material  out  of  the 
IRS  until  we  filed  suit  under  the  FOI  Act.  The  deci.sion  of  the  court  in  the  fall 
of  1972  ordering  IRS  to  release  in-house  manuals  and  audit  statistics,  however, 
came  three  years  after  we  had  first  sought  the  information. 

Even  more  discouraging  is  that  irrespective  of  a  growing  number  of  unfavorable 
court  decisions  like  ours  against  the  IRS,  officials'  attitudes  remain  little  changed. 
Secrecy  remains  the  rule,  not  the  exception. 

We  would  like  to  discuss  today,  in  particular,  our  difficulties  in  obtaining  access 
to:  (1)  IRS  secret  administrative  law,  (2)  IRS  internal  operating  statistics, 
(3)  IRS  scientific  studies  on  our  tax  system,  and  (4)  IRS  indexes  to  its  internal 
document  system. 

IRS  secret  administrative  laic 

The  Freedom  of  Information  Act  first  and  foremost  was  hailed  upon  its 
passage  as  forever  banishing  the  evils  of  secret  administrative  law.  As  the  Senate 
Report  of  this  Subcommittee  on  the  Act  noted,  this  law  will : 

"*  *  *  afford  the  private  citizen  the  essential  information  to  enable  him  to  deal 
effectively  and  knowledgeably  with  the  Federal  agencies.  This  change  will  pre- 
vent a  citizen  from  losing  a  controversy  with  an  agency  because  of  some  obscure 
and  hidden  order  or  opinion  which  the  agency  knows  about  but  which  has  been 
unavailable  to  the  citizen  simply  because  he  had  no  way  in  which  to  discover  it." 

It  is  particularly  appropriate  to  begin  with  the  availability  of  IRS's  ".secret" 
administrative  law.  for  this  is  where  we  really  l»egan  over  four  years  ago  when 
IRS  refused  to  tell  us  the  guidelines  it  was  following  after  a  tax  audit  of  our 
small  business. 

To  gain  perspective  it  is  helpful  to  reread  the  testimony  of  the  Treasury  De- 
partment during  1963,  1964  and  1965  hearings  on  the  then  proposed  freedom  of 
information  bill.  Again  and  again,  the  comitlaint  was  made  that  to  pass  this  law 
would  require  the  release  of  hundreds  of  thousands  of  IRS  secret  rulings,  millions 
of  tax  compromises  and  determinations,  and  volume  upon  volume  of  administra- 
tive staff  manuals,  technical  guidelines  and  interpretations — disclosures  IRS  and 
the  Treasury  Department  vehemently  oppo.sed. 

IRS's  position  did  not  prevail  and  these  requirements  became  a  reality  with 
the  passage  of  the  Freedom  of  Information  Act.  However,  what  IRS  failed  to 
prevent  through  legislation.  IRS  now  seeks  to  prevent  through  every  subterfuge 
it  can  devise.  Today,  as  before,  IRS  refuses  to  make  a  single  document  available 
under  the  requirements  of  5  U.S.C.  .552(a)  (2) — the  FOI  requirements  mandating 
the  release  of  ".secret"  administrative  law. 

With  appropriate  bureaucratic  doublespeak,  IRS  merely  annoiinced  that  it 
issued  no  orders  or  opinions,  had  no  statements  of  policy  or  interpretations,  dis- 
tributed no  administrative  staff  manuals  or  instructions  to  staff  that  affect  a 
member  of  the  public.  All  those  agency  records  embodying  IRS  decisions  and 
secret  administrative  law  that  IRS  had  complained  would  have  to  be  released 
should  the  law  be  passed,  suddenly  were  said  to  be  nonexistent. 

Public  pronouncements  aside,  within  the  agency  such  records  continued  to  be 
accumulated,  issued  and  distributed  shielded  from  public  view  with  the  stamp 
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"oflBcial  use  only."  In  the  first  five  years  after  the  FOI  Act  passed,  for  example, 
IRS's  audit  division  examined  and  made  findings  of  the  "correct"  tax  liability 
on  12.4  million  tax  returns  and  requested  $15.8  billion  in  additional  taxes.  Not 
one  of  these  orders  or  opinions  is  made  publicly  available  under  any  provision 
of  the  FOI  Act. 

During  this  same  five  year  period,  hundreds  of  thousands  of  cases  were  brought 
before  IRS  administrative  review  hearings  for  redetermination  of  the  IRS  au- 
ditors' findings.  The  hearing  examiners  at  the  district  conference  level  heard 
200,014  cases  during  this  period  and  issued  an  order  and  opinion  in  each  case. 
In  addition,  a  second  level  of  administrative  review  before  the  regional  IRS  ap- 
pellate division  heard  164,924  cases  involving  $S.3  billion  in  contested  taxes  and 
issued  an  order  and  opinion  in  each  case.' 

None  of  these  IRS  opinion  and  orders  is  made  available  to  the  public  by 
IRS.  Indeed,  just  last  month  we  received  a  letter  dated  February  28,  1974,  from 
IRS  Commissioner  Donald  Alexander  upholding  the  agency's  denial  to  even  those 
opinions  handed  down  in  so-called  "pilot  cases"  on  pattern  issues  where  IRS 
admits  the  determination  of  regional  appeals  officer  is  used  by  the  district  appeals 
ofilcers  as  the  basis  for  compromising  similar  issue  ca.ses.  The  grounds  cited  for 
denial  by  the  Commissioner:  FOI  exemptions  (b)(3),  (b)(4),  (b)(5),  and 
(b)  (7),  found  at  5  U.S.C.  552. 

Simihirly  there  are  millions  of  orders  and  opinions  issued  by  the  Collection 
Division  of  IRS — many  involving  judgments  that  determine  whether  someone 
loses  his  job  due  to  IRS  garnishment  of  his  pay  check  or  whether  a  small  business 
is  forced  to  liquidate.  During  the  first  five  years  after  the  FOI  Act  passed,  IRS 
without  court  order  seized  the  bank  accounts,  pay  checks,  house,  car,  business 
and  other  assets  from  4,362,169  taxpayers.  Yet  over  eight  million  other  taxpayers 
were  granted  additional  time  to  pay  their  taxes,  allowed  to  work  out  a  part- 
payment  or  time-payment  plan,  or  the  account  was  written  off.  Theirs  assets 
were  not  seized.  Since  IRS  determinations  are  not  made  available,  the  parties 
involved  have  no  way  of  determining  if  they  are  getting  the  same  treatment  as 
someone  else  received.  Not  even  the  current  statistics  involving  these  cases  is  now 
made  available  to  the  public. 

During  this  same  five  year  period  IRS  from  Washington  issued  162,839  private 
rulings.  The  passage  of  the  FOI  Act  had  no  impact  on  IRS  policies  of  publishing 
a  select  few  (about  2  percent)  while  withholding  the  remaining  98  percent  from 
public  scrutiny,  even  though  this  practice  has  been  held  by  the  courts  to  violate 
tlie  FOI  Act."  Tliis  is  not  even  to  mention  the  additional  hundreds  of  thousands 
of  "determination  letters"  issued  taxpayers  from  local  offices  and  withheld  from 
the  general  public. 

Or  take  the  instructions  IRS  issues  to  its  staff.  Until  recently,  for  example, 
IRS  withheld  its  entire  Internal  Revenue  Manual— a  40,000  page,  32  foot  set  of 
looseleaf  volumes  which  IRS  refers  to  as  its  "single  official  compilation  of  agency 
policies  and  procedures."  In  the  face  of  two  adverse  court  decisions  and  increas- 
ing congressional  pressure,  IRS  Commissioner  Johnnie  Walters  promised  that  all 
32  feet  of  the  manual  (with  the  delection  of  a  few  tolerance  criteria)  w^ould  be 
released  to  the  public  by  March  31  of  last  year. 

It  is  now  precisely  a  .vear  later  and  by  volume  only  about  one-third  of  it  has 
been  released,  and  even  that  is  yet  to  be  available  in  district  offices  to  a  taxpayer 
who  seeks  it.  One  must  generally  now  write  or  come  to  Washington,  D.C.  to  gain 
access. 

But  even  this  limited  disclosure  does  not  mark  a  real  departure  in  IRS  position. 
Recently,  IRS  As.sistant  Commissioner  John  Hanlon  wrote  us  from  Washington : 

"We  do  not  consider  *  *  *  [Internal  Revenue  Manual  materials]  to  be  subject 
to  5  U.S.C.  552(a)  (2)  inasmuch  as  they  do  not  affect  a  member  of  the  public*  *  *." 

Indeed,  it  is  our  understanding  that  IRS  further  contends  that  the  entire 
manual  is  exempt  from  disclosure  under  FOI  exemptions  (b)(2)  and  (b)(5), 
and  therefore  it  is  only  a  matter  of  grace  on  IRS's  part  that  it  is  not  invoking 
these  exemptions — a  waiver  that  IRS  officials  have  been  quick  to  add  does  not 
preclude  them  from  invoking  these  exemptions  at  some  future  date.  What  is  given 
by  "grnce"  can  be  taken  away  tomorrow  by  the  whim  of  some  IRS  official  as  we 
have  discovered  to  our  sorrow  in  the  past.  With  this  foundation  the  public's 


■'Court  dpoisfnns  In  tax  rasps.  In  rontrast.  amount  to  only  1  percent  as  many  as  the 
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40 

present  access  to  limited  portions  of  the  manual  is  tenuous  indeed — a  condition 
that  is  increasingly  apparent  from  IRS  recent  actions. 

For  example,  what  were  to  be  a  few  tolerances  to  be  removed  have  grown  to 
■encompass  a  larger  and  larger  segment,  while  other  of  the  more  interesting  mate- 
rial has  been  suddenly  declared  obsolete  or  radically  abridged  when  a  new  change 
•sheet  is  issued.  Part  VIII  of  the  Manual  which  through  court  action  we  obtained 
in  its  entirety  18  months  ago  has  now  shrunk  to  only  one-third  of  its  former 
Volume,  and  IRS  is  now  even  denying  us  access  to  some  of  that. 

A  special  Part  VIII  "Tolerance  and  Criteria  Handbook"  has  been  recently  set 
up  by  IRS  into  which  IRS  is  moving  material  of  the  nature  that  was  formerly 
made  available  to  us  through  our  FOI  court  suit.  Among  this  material  are  secret 
guidelines  for  the  administrative  compromise  of  the  taxes  of  the  refractory  clay 
producers  industry  which  for  some  reason  IRS  doesn't  want  the  public  to  see. 

From  another  part  of  the  Manual,  IRS  is  withholding  its  prime  issue  guide- 
lines which  spell  out  in  detail  for  IRS  agents  and  appeals  officers,  the  IRS  posi- 
tion on  selected  tax  code  provisions.  Standards  to  be  considered  by  IRS  in  dis- 
ciplining its  employees  for  improper  treatment  of  taxpayers  remains  hidden. 

But  another  example  is  IRS  refusal  to  make  available  from  its  Manual  a  secret 
directive  entitled  "Special  Services  Staff  Activities  (MS51G-98) — a  directive 
issued  at  or  about  the  same  time  a  second  directive  (MS.llG-O?)  was  publicly 
issued  by  Commissioner  Alexander  supposedly  abolishing  the  group  after  strong 
public  criticism  surfaced  over  its  activities.  (This  is  the  unit  contended  by  some 
to  have  been  .set  up  secretly  by  IRS  to  harass  particular  activist  organizations.) 

All  directives  issued  by  regional  and  district  offices  which  were  formerly  made 
available  to  us  as  part  of  the  Internal  Revenue  Manual  are  now  being  withheld 
from  us  unless  we  pay  a  ransom.  (RC  and  DIR-Memorandums)  Appeals  to  the 
Commissioners  have  been  to  no  avail. 

The  IRS  Manual,  however,  is  but  one  of  many  sets  of  directives  regularly 
issued  to  IRS  staff  which  vitally  affects  the  public,  but  which  IRS  refuses  to 
release.  Among  these  is  IRS's  "Audit  Coordination  Digest"  series — a  National 
Office  publication  "issued  as  a  means  of  obtaining  national  uniformity  of  audit 
activity"  by  summarizing  "recent  exception  and  advisory  letters  and  other  mate- 
rials developed  from  the  review  operations  of  regional  officers  as  well  as  studies 
and  analyses  of  audit  activities  conducted  by  the  National  Office."  (IRM  4821) 
Yet  IRS  publishes  and  distributes  to  its  field  agents  18,700  copies  of  every  issue— 
10  times  the  number  of  copies  it  distributes  internally  of  even  its  own  regulations. 

Or  take  IRS  "Technical  Guidance  Letters"  formerly  issued  to  regional  officials 
hearing  taxpayer  appeals  of  IRS  auditors'  findings.  After  a  ten  month  wait,  Com- 
missioner Donald  Alexander  on  February  4,  1974,  refused  to  release  them  to  us, 
overruling  a  division  within  IRS  which  had  recommended  their  release. 

Another  set  of  staff  directives  is  contained  in  the  IRS  "Review  Digest"  series 
which  late  last  January  IRS  Assistant  Commissioner  Hanlon  refused  to  make 
available  citing  FOI  exemption  (b)  (5).  As  we  pointed  out  in  our  appeal  to  the 
Commissioner  of  February  18. 1974  which  remains  unanswered  : 

"Mr.  Hanlon's  letter  concedes  that  the  "Review  Digest  contains  informa- 
tion on  technical  and  procedural  errors  and  audit  techniques,  among  other 
things."  It  is  also  evident  that  the  Review  Digest,  by  its  title,  is  prepared  by 
regional  offices  of  your  agency  for  distribution  to  employees  in  district  offices 
under  their  jurisdiction  to  communicate  technical  and  procedural  errors  that 
have  occurred  in  the  past  to  prevent  their  reoccurrence,  and  audit  procedures 
("techniques")  to  be  followed.  Such  materials  are  the  very  opposite  of  the  type 
protected  under  (b)  (.'")). 

Earlier  Acting  Commissioner  Raymond  Harless  on  May  25,  1973,  denied  our 
request  to  see  the  district  "Review  Digest"  series  of  a  similar  nature. 

Recently  on  February  4,  1974,  our  request  to  examine  and  copy  "Regional 
Visitation  Reports"  which  according  to  IRS  "communicate  to  district  officials 
the  significant  managerial  findings  and  observations  of  the  regional  case  man- 
agement program"  was  also  denied.  IRS  cited  exemptions  (b)(2),  (b)(3), 
(b)(4),  (b)(5),  and  (b)(G). 

Earlier  the  Assistant  Commissioner  and  the  Commissioner  denied  our  request 
and  appeals  for  access  to  IRS's  "Actions  on  Decisions"  series  which  revenue 
agents  are  instructed  during  their  first  training  course  to  inspect  to  find  out 
Service  position  on  court  holdings. 

Obviously  these  and  many  more  documents  are  the  very  essence  of  the  type 
of  "secret"  administrative  law  Congress  had  in  mind  when  it  passed  the  Free- 
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dom  of  Information  Act  requiring  them  to  henceforth  be  open  to  public  views. 
IRS  prefers  to  openly  defy  the  law,  knowing  full  well  that  a  taxpayer  who 
needs  access  to  these  materials  today  can  ill  afford  to  take  the  agency  to  court 
and  then  wait  two  years  to  look  at  documents  he  needs  NOW  to  assist  him 
in  dealing  with  the  agency. 

IRS  internal  operating  statistics 

Next  to  IRS  internal  policies  and  procedures,  there  is  no  better  source  for 
separating  fact  from  fiction  about  how  IRS  really  operates  than  its  own  internal 
operating  statistics.  Nor  is  there  any  area  of  govei-nmeut  records  where  the 
public  right  of  access  is  more  clearly  defined. 

Yet  after  four  years  of  effort,  including  a  successful  court  suit  against  IRS 
withholding  of  audit  statistics,  we  find  ourselves  back  to  almost  where  we  started 
with  the  refusal  by  IRS  to  make  its  current  operating  statistics  available.  The 
statistics  we  fought  over  in  our  court  suit  covering  the  period  191)9,  are  now 
being  withheld  from  us  for  the  current  period — -along  with  other  audit,  appeals, 
and  collection  data. 

It  might  be  useful  by  way  of  background  to  give  you  a  thumbnail  sketch  of 
IRS  policies,  past  and  present,  in  this  area.  In  doing  so  it  will  also  give  you 
an  idea  of  the  typical  experiences  we  have  had  when  seeking  information  from 
our  tax  agency. 

IRS  past  policies. — After  the  FOI  Act  passed,  IRS  internal  operating  .sta- 
tistics continued  to  be  stamped  "ofiicial  use  only."  When  we  first  made  inciuiries 
of  IRS  officials  in  Washington,  D.C.,  in  March  of  1970  they  denied  they  even 
compiled  any  statistics  outside  those  summary  figures  published  in  the  Com- 
missioner's Annual  Report.  We  persisted,  and  later  asked  first  orally  and  then 
in  writing  to  speak  with  someone  in  the  National  Office  having  any  knowledge 
of  what  statistics  were  compiled.  We  were  refused  permission  from  the  Com- 
missioner on  down  to  speak  with  anyone  having  knowledge  In  this  area. 

Next  we  sought  to  see  if  indexes  might  exist  listing  IRS  statistical  reports. 
An  IRS  official — indeed  the  Disclosure  Chief  himself — claimed  they  had  none, 
though  we  later  learned  the  very  indexes  we  sought  were  sitting  on  his  office 
sheld.  Next  we  asked  to  see  blank  copies  of  the  reporting  forms  used  to  gather 
figures  for  tables  published  in  IRS's  Annual  Report.  We  also  requested, 
again  in  writing,  to  see  the  compilations  themselves  from  which  specified  annual 
report  summaries  were  taken.  These  requests  too  were  denied.  Even  when  we 
limited  our  request  to  a  copy  of  a  single  blank  form,  it  too  was  summarily 
refused  and  appeals  to  the  Commissioner  produced  nothing. 

By  this  time  a  year  and  a  half  had  passed,  consumed  by  these  roadblocks  IRS 
had  constructed.  Finally  through  no  help  from  the  IRvS  we  obtained  through 
the  backdoor  the  identity  of  certain  IRS  reports  and  made  a  specific  request 
for  one  concerning  audit  operations.  It  too  was  denied  along  with  our  appeal 
citing  (b)  (2)  and  (b)  (5).  In  November  of  1971  we  filed  suit.  Eventually  in  the 
fall  of  19(2  IRS  was  forced  to  release  this  report  to  us  under  court  order. 

Then  followed  a  period  of  less  than  a  year  when  further  requests  for  IRS 
statistics  met  with  some  success,  although  IRS  continued  to  bar  access  to  many. 
Last  spring  IRS  Commissioner  Johnnie  Walters  conceded  in  open  testimoney 
before  the  Senate  Appropriations  subcommitteee  that  IRS  had  no  legal  basis 
for  withholding  its  operating  statistics.  He  added  : 

"Initially  we  resisted  requested  for  internal  operating  statistics,  but  we  now 
are  granting  requests  for  statistical  material  *  *  *  ." 

New  dcvelopmrnts:  Secrecy  again  reigns. — But  then  suddenly  without  warn- 
ing or  explanation,  last  fall  the  wall  of  secrecy  again  descended  over  even  the 
few  enforcement  statistics  we  had  previously  managed  to  pry  loose  from  the  IRS. 

Statistics  we  had  been  routinely  requesting  and  receiving,  suddenly  stopped 
coming.  Our  written  requests  were  no  longer  acknowledged  or  answered  by 
Assistant  Commissioner  Hanlon,  and  our  letters  of  appeal  to  the  new  Commis- 
sioner, Donald  Alexander,  went  unanswered. 

No  longer  available,  for  example,  are  IRS  Quarterly  Statistical  Reports.  The 
history  of  the  "now  you  see  it,  now  you  don't"  policy  on  this  report  series  is 
a  tale  in  itself.  For  decades  the  issues  of  this  report  arrived  in  the  Treasury 
Department  Library,  a  public  facility,  and  were  placed  on  the  shelf  for  all 
to  see.  That  is,  until  March  of  1972  when  we  filed  an  affidavit  in  our  court 
FOI  suit  noting  their  availability  there.  Immediately  IRS  attorneys  raided  the 
library  and  seized  the  reports  removing  them  from  the  library  shelves. 
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It  was  over  a  year  before  these  volumes  resurfaced  again,  and  only  after 
our  winning  one  successful  court  fight  to  release  similar  audit  data  and  public 
and  congressional  pressure.  A  new  public  reading  room  in  the  IRS  National 
Ofiice  was  opened  with  great  fanfare,  and  these  quarterly  reports  along  with 
other  statistics  were  placed  on  the  open  shelf.  Again  they  were  made  freely 
available  to  the  public. 

Their  availability,  however,  was  shortlived.  Last  month  when  we  came  to 
Washington  we  again  found  the  shelves  stripped  bare.  Last  September,  we  were 
told,  on  the  order  of  top  IRS  management  officials  the  statistics  were  removed 
from  public  view.  Similar  statistical  reports  met  the  same  fate.  Indeed,  we  were 
refused  access  to  view  "The  Audit  Story"  series  containing  other  statistical 
information  although  we  had  a  letter  from  Assistant  Commissioner  Hanlon 
formally  granting  us  access.  Such  authorization  was  "no  longer  operative"  we 
were  told. 

All  requests  ignored. — Since  IRS  policies  changed  last  fall,  we  have  made  many 
requests  to  IRS  for  statistics  on  their  audit,  appeals  and  collection  activities 
without  success.  Indeed  we  had  written  on  September  26,  1973,  requesting  xerox 
copies  of  six  tables  in  the  fiscal  1973  issue  of  the  Quarterly  Statistical  Report 
(Audit),  having  earlier  been  refused  permission  to  purchase  a  printed  copy.  On 
December  17,  1973,  having  received  no  response,  we  wrote  the  Commissioner 
and  again  heard  nothing. 

To  cite  another  example,  on  September  11,  1973,  we  wrote  IRS  requesting  to 
see  audit  production  statistics  described  in  Chapter  500  of  the  Audit  Reports 
Handbook  (IRM  4810),  statistics  which  appeared  to  support  the  existence  of 
an  informal  "quota"  system  for  IRS  agents.  Our  request  was  not  even  acknowl- 
■edged.  On  January  13,  1974,  we  appealed  in  writing  to  Commissioner  Alexander, 
and  still  we  have  heard  nothing. 

Also  last  September  11  we  requested  copies  of  collection  statistics  from  report 
NO-ACTS  :PRA-95  for  fiscal  1973  that  would  give  the  numl)er  of  seizures  IRS 
makes  across  the  country.  On  December  17,  1973,  we  appealed  to  the  Commis- 
sioner since  we  had  received  no  response.  For  awhile  we  received  some  indication 
that  the  data  would  be  forthcoming  after  making  phone  calls  to  the  National 
Oflice  on  January  11,  14,  15,  16,  30,  and  February  12.  Last  month,  however,  we 
were  informally  told  that  our  request  was  being  indefinitely  held  up. 

It  has  been  "the  same  story  on  other  requests.  Indeed  even  a  request  for  a 
xerox  of  but  one  page  of  an  audit  report  has  met  with  total  silence  now  for 
nearly  seven  months.  .    . 

What  is  perhaps  the  most  discouraging  about  this  matter  is  that  it  is  inconceiv- 
al)le  to  us  that  IRS  officials  from  the  Commissioner  on  down  don't  know  they 
are  breaking  the  law.  They  do  not  respond  to  our  requests  for  the  simple  reason 
that  they  have  no  legal  basis  to  cite  for  justifying  their  withholding.  Yet  in 
total  disregard  of  their  prior  promises  to  Congress  and  a  court  judgment  we 
obtained  on  the  question,  the  IRS  which  expects  each  one  of  us  to  obey  the  laws 
is  itself  openly  flaunting  the  law. 

IRS  scientific  studies 

\  further  area  we  have  sought  information  on  with  little  success  is  on  the 
results  of  scientific  studies  IRS  has  conducted  on  tax  compliance  and  adminis- 
tration We  have  been  refused  permission  by  Commissioner  Donald  Alexander, 
his  predecessor  Johnnie  Walters,  as  well  as  officials  serving  under  former  Com- 
missioner Randolph  Thrower,  to  examine  even  indexes  to  such  studies  such  as 
the  "Register  of  Internal  Revenue  Studies"  and  the  "Quarterly  Review  of  Tech- 

The  grounds  IRS  has  given  for  denying  tbe  indexes  as  well  as  the  studies 
themselves  is  usually  exemption  (b)(5)  of  the  FOI  Act  even  though  the  law 
and  court  decisions  make  it  plain  beyond  doubt  that  this  exemption  does  not 
authorize  the  withhholding  of  factual  reports  and  scientific  studies.  On  at  least 
one  occasion  exemption  (b)  (7)  was  used  even  though  data  sought  was  statistical 

While  on  the  one  hand  refusing  to  release  such  studies,  IRS  frequently  relies 
upon  them  for  making  public  pronouncements  to  justify  increases  asked  in  their 
budget,  or  to  recommend  changes  in  the  law. 


3  VftPf  we  roqupstprt  thorn  oricinallv.  TRS  .nnnonnoorl  tWy  YIT'' ."^'ri!"".^'?"^"^*.^^'^!!^!!' 
Ins  hoth  the  Rec-lster  and  the  Quarterly  Review.  Though  unpublished,  the  information  con- 
t±Ques  to  be  compiled,  however. 
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Budget  request. — On  March  24  of  1971,  for  example,  then  Commissioner  Ran- 
dolph Thrower  went  before  the  House  Appropriations  Subcommittee  requesting 
a  large  increase  in  audit  manpower.  In  justifying  this  request,  the  Conmiissiouer 
cited  specific  figures  they  had  developed  on  the  effect  an  increase  in  audit  cover- 
age would  have  on  overall  levels  of  voluntary  compliance.  When  we  sought  the 
supporting  documentation  for  the  specific  figures  cited  our  request  was  denied, 
as  was  our  appeal  to  the  Commissioner. 

Regulation  of  tax  preparers. — Right  before  April  15  in  1972  scare  headlines 
hit  the  front  pages  across  the  country  that  an  IRS  study  had  shown  97  percent 
of  the  returns  prepared  by  tax  preparers  fraudulent  quoting  both  Treasury  Secre- 
tary John  Connally  and  IRS  Commissioner  Johnnie  Walters.  Indeed  the  TV 
evening  news  carried  Treasury  Secretary  Connally's  assertions  live. 

We  inmiediately  wrote  IRS  in  Washington  requesting  to  look  at  the  "study 
report (s)  and  tabulations"  which  had  been  prepared.  IRS  flatly  refused  to 
furnish  us  with  any  informatiim  claiming  that  all  the  data  was  exempt  as  an 
"investigatory  file"  under  exemption  (b)(7)  of  the  FOI  Act.  We  appealed  to  the 
Commissioner  but  the  records  IRS  finally  agreed  to  release  from  this  alleged 
"investigatory  file"  was  a  copy  of  a  public  .speech  by  the  Commissioner  for  which 
we  were  billed  $9.75. 

We  later  learned  indirectly  that  the  study  IRS  had  made  was  of  a  small 
number  of  tax  return  preparers  selected  because  IRS  already  suspected  them 
of  fraud  and  of  these  IRS  had  only  been  able  to  find  what  it  alleged  was  fraud 
in  20,  not  97  percent. 

VoHflieting  stories  on  tax  compliance. — On  June  14,  1!)72,  the  Internal  Revenue 
Service  was  quoted  by  the  Wall  Street  Journal  as  shigling  out  small,  as  con- 
trasted with  big,  businesses  for  low  tax  compliance.  Specific  figures  vs'ere  cited. 
Yet  a  few  weeks  earlier  the  Commissioner  in  a  speech  bad  reported  just  the 
opposite — that  IRS  had  just  uncovered  "alarming"  fraud  and  tax  avoidance 
among  large  corporations.  The  two  announcements  if  not  conflicting  were  at  least 
confusing. 

We  wrote  the  Commissioner  asking  for  .supporting  documents  on  the  level  of 
corporate  tax  compliance,  but  IRS  refused  to  relea.se  a  shred  of  evidence  on 
either  score. 

Tax  nonfilers. — More  recently  the  U.S.  News  of  September  17.  1973,  quoting 
IRS  sources  stated  ;  "*  *  *  there  are  millions  of  people  who  don't  file  tax  re- 
turns at  all.  *  *  *  Although  no  precise  estimate  is  available,  one  .-survey  aimed 
only  at  nonfarm  busines.'^men  in  1969  showed  that  5.4  percent  had  failed  to  file 
one  or  more  returns  for  various  kinds  of  taxes."  This  information  conflicted  with 
what  we  had  heard  informally  from  sources  within  IRS. 

Citing  the  article's  5.4  percent,  we  wrote  Assistant  Commissioner  Hanlon  and 
asked  to  examine  IRS  records  giving  the  number  and  percent  of  unfiled  returns 
their  study  had  found  by  type  of  return  and  amount  of  tax  involved,  as  well  as 
the  representativeness  of  those  taxpayers  included  in  the  study. 

It  took  over  two  months  before  Assistant  Commissioner  Hanlon  responded. 
While  conceding  that  the  figures  requested  had  been  compiled.  Hanlon  asserted  : 
"Since  public  knowledge  of  the  information  contained  in  these  documents  would 
significantly  impede  or  nullify  Internal  Revenue  Service  actions  in  carrying  out 
its  responsibility  to  administer  the  tax  laws,  we  assert  the  exemption  provided 
by  5  U.s.c.  552(b)  (5)  in  denying  your  requests." 

Four  months  ago  we  appealed  this  denial  to  the  Commis.sioner.  We  pointed  out 
that  exemption  (b)  (5)  does  not  cover  factual  reports  and  scientific  studies.  We 
further  noted  that  IRS  had  chosen  to  relea.se  the  figures  to  the  U.S.  News,  and 
having  released  the  data  they  could  now  hardly  hide  behind  claims  the  informa- 
tion would  "impede  or  nullify  IRS  actions."  To  date  we  have  received  not  even 
an  acknowledgement  from  the  Commissioner  on  our  appeal. 

While  we  could  enumerate  more  examples,  we  hope  the  pattern  of  the  above 
examples  makes  their  common  thread  plain.  IRS  releases  .selective  data  from  a 
study  to  further  the  objectives  the  agency  has,  whether  those  objectives  be  budg- 
etary increases,  legislation  giving  it  more  enforcement  powers  or  limiting  tax- 
payers' rights,  or  just  to  keep  us  taxpayers  ".scared"  of  having  any  dealings  with 
the  IRS  irrespective  of  how  carefully  we  try  to  make  out  our  return.  By  their 
nature  the  data  released  is  .selective — often  so  selective  as  to  be  mi.sleadiug  if  not 
actually  untrue.  Yet  when  asked,  IRS  refuses  to  relea.se  the  supporting  documen- 
tation for  its  assertions.  Such  action  is  not  only  without  any  legal  justification, 
it  is  in  our  minds  irresponsible  and  inexcusable  behavior. 
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Indexes  to  IRS  records 

Indexes  are  not  a  particularly  exciting  subject,  but  tbey  are  basic  to  the  issue 
of  public  access.  The  first  problem  we  faced,  as  does  anyone,  is  knowing  what 
to  ask  for.  That  is,  typically  you  know  what  information  you  want,  but  you  don't 
know  which  specific  documents  it  may  be  contained  in.  Often  you  don't  know  to 
what  extent  the  agency  even  compiles  that  information. 

While  legally  speaking  the  Freedom  of  Information  Act  does  not  require  you 
to  identify  each  document  you  want  by  title  and  document  number,  as  a  practical 
matter  we  have  had  little  success  in  making  requests  to  IRS  without  one.  When 
we  have  approached  the  agency  without  knowing  the  specific  document  num- 
ber, we  are  usually  given  the  run  around.  We  are  told,  "no  records  exist,"  or 
that  "the  information  isn't  compiled,"  or  simply  "we  are  unable  to  locate  any 
records  pursuant  to  your  request."  Yet  often  it  turns  out  later  that  these  answers 
were  untrue. 

To  cite  a  recent  example,  we  recently  received  a  letter  from  Assistant  Com- 
missioner Hanlon  stating  that  the  agency  did  not  compile  figures  on  the  number 
of  tax  returns  filed  by  income  last  year.  We  thought  that  an  amazing  statement 
to  come  from  one's  tax  collection  agency  in  this  computer  era.  Indeed  we  wei-e 
almost  positive  that  IRS  was  misleading  us,  and  we  had  a  fairly  good  idea  where 
such  information  would  be  found  and  who  in  the  agency  we  would  ask  if  we  were 
trying  to  locate  it.  However,  the  second  catch  is  that  IRS  imposes  formally  or 
informally  a  "gag"  rule  on  its  operating  employees  so  that  we  are  refused  per- 
mission to  speak  with  anyone  having  direct  knowledge  of  where  information 
is  located. 

In  locating  internal  agency  indexes  you  run  up  against  the  same  problems.  IRS 
Isn't  going  to  tell  you  what  indexes  they  maintain,  nor  are  they  going  to  let 
you  speak  to  anyone  who  would  know.  So  it  has  taken  us  a  great  deal  of  time 
and  effort  to  ferret  out  just  the  identity  of  certain  indexes  IRS  maintains. 

For  persons  who  have  managed  to  surmount  all  the  previous  hurdles  IRS 
placed  in  front  of  them  and  have  the  name  and  number  of  an  index  in  hand,  the 
IRS  has  developed  a  variety  of  other  means  to  get  around  giving  you  access  to 
it.  Let  us  give  you  some  examples. 

The  Form  1767  flic,  that  didn't  exist. — Every  time  someone  in  the  National 
Office  wants  something  printed,  they  have  to  make  out  a  formal  requisition. 
Typically  they  fill  out  a  "Publication  Service  Requisition,"  or  Form  1767  as  it 
is  called.  Last  November  30  we  wrote  IRS  Assistant  Commissioner  John  Hanlon 
in  Washington,  D.C.,  and  requested  "authorization  to  inspect  and  copy  the  Form 
1767  files." 

By  January  1,  1974,  we  still  had  received  no  word  and  so  we  wrote  the  Com- 
missioner appealing  this  continued  unlawful  withholding.  Finally  around  Jan- 
uary 21  we  received  a  letter  denying  our  request  on  the  grounds:  "There  are  no 
Form  1767  files  as  such." 

Since  each  Form  1767  is  assigned  a  .sequential  number  and  made  out  in  five 
copies  (indeed  the  fifth  copy  (Part  5)  is  referred  to  as  the  "eoiitror'  card), 
we  found  IRS's  response  curious.  The  next  morning  we  dialed  the  Operations 
Manager  of  the  Publishing  Services  Branch  of  IRS  in  Washington,  D.C.  The 
office  promised  to  return  our  call  when  the  Manager  returned.  No  call  came 
and  so  we  called  again  and  reached  the  Operations  Manager  who  made  it  clear 
that  she  had  instructions  not  to  talk  to  us. 

We  then  called  Charles  Gibb,  Chief  of  Disclosure  Staff,  to  complain  of  this 
"gag"  rule.  He  promised  to  find  out  and  call  us  back.  No  call  came  the  next  day 
so  we  called  again.  Finally  Mark  Farbenblum,  Chief  of  the  Freedom  of  Informa- 
tion Branch  of  Disclosure  Staff,  returned  our  call.  In  the  course  of  that  conver- 
sation it  developed  that  files  were  indeed  kept  of  Form  1767's,  the  most  accessi- 
ble being  those  kept  of  the  fifth  copy  of  Form  1767,  the  control  card,  which  is 
referred  to  as  the  Part  5.  When  then  asked  why  we  had  been  told  no  files  existed, 
Mr.  Farbenblum  replied :  "You  asked  to  see  the  Form  1767  files,  if  you  wanted  to 
see  these  others  you  would  have  to  ask  for  the  Part  5  Form  1767  files."  This, 
mind  you,  is  the  head  of  the  IRS  branch  handling  all  freedom  of  information 
requests  speaking. 

So  we  again  appealed  to  the  Commissioner.  Late  in  February  we  finally  re- 
ceived authorization  to  see  Form  1767  files  for  fi.scal  1972  and  1973.  We  were 
refused  authorization  to  see  the  current  fiscal  1074  files  on  the  grounds :  "T]ie 
current  control  cards  may  not  be  insi^ected  since  they  are  required  for  use  by  the 
Publication  Branch." 
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While  IRS  offered  to  furnisli  us  with  copies  of  these  files  without  prior  inspec- 
tion, the  price  tag  attached  at  10^  a  page  could  run  a  thousand  dollars  or  more — 
a  price  tag  we  obviously  can't  afford.  As  to  why  we  can't  see  the  original  files  in 
the  office  where  they  are  maintained?  The  only  explanation  we  received  was  that 
the  people  there  didn't  want  us  in  their  office. 

Just  lookinff  is  expensive. — A  similar  experience  occurred  with  our  request  ta 
see  up-to-date  lists  of  manual  directives  issued  by  the  IRS.  After  lengthy  cor- 
respondence we  were  refused  authorization  to  examine  either  the  "control  data 
sheets"  or  '"the  updated  list  of  current  manual  supplements"  even  though  we  of- 
fered to  examine  them  in  Washington,  D.C.,  during  lunch  hour  in  the  office 
they  were  located.  Again  IRS  said  they  could  make  us  copies,  but  the  price  tag 
at  10^'  a  page  would  run  $200  for  the  control  data  sheets  and  an  additional  $15 
for  the  updated  listings. 

"Too  broad  to  be  eonsidered." — IRS's  latest  ploy  in  this  game  has  been  to 
simply  decline  to  reply  to  our  requests  on  the  grounds  the  re(iuest  is  "too  broad 
to  be  considered."  This  has  been  the  history  of  our  requests  dating  back  to  Septem- 
ber of  1973  to  examine  current  indexes  to  national  office  reports.  Each  national 
repcu't  in  a  series  is  assigned  a  permanent  sequential  numl)er,  and  we  have  been 
able  to  establish  from  IRS  that  there  are  at  least  three  separate  files  in  existence 
indexing  these  reports:  (a)  A  file  containing  Form  2951"s  (a  requisition  or  "re- 
port clearance"  form),  (b)  a  card  file  of  status  cards  (one  card  per  report),  and 
(c)  an  informal  card  file  used  to  assign  a  number  to  eacli  report.  But  we  are 
told  first  by  Disclosure  Chief  Charles  Gibb  and  then  by  Assistant  Commissioner 
John  Hanlon  that  our  request  to  see  the  file  containing  Form  2951's,  or  to  see 
either  of  the  remaining  two  files  "is  too  broad  to  be  considered." 

We  are  told  that  if  we  will  only  specify  a  specific  report  number,  they  will 
"consider" — note  they  don't  say  grant — a  request  to  see  the  corresponding 
Form  2951  or  control  card,  but  it  is  of  course  the  report  numbers  we  want  to 
learn  by  examining  the  card  or  form  files.  We  have  appealed  to  the  Com- 
missioner but  if  experience  is  any  guide  he  may  not  respond  since  IRS  doesn't 
consider  a  refusal  to  consider  a  request  as  a  denial  open  to  review  by  the 
Commissioner. 

Where  in  open  defiance  of  the  Freedom  of  Information  Act,  the  IRS  mania 
for  secrecy  is  so  deeply  instilled  in  its  officials  that  citizens  cannot  obtain  access 
to  simple  indexes  surely  something  needs  to  be  done. 

WHAT    HAS   IRS   TO    HIDE? 

The  evils  of  IRS  secrecy  extend  beyond  considerations  of  abstract  principles, 
beyond  the  mere  fact  of  their  breaking  the  FOI  law.  The  evils  of  IRS  secrecy 
extend  to  their  impact  on  the  everyday  life  of  each  of  us.  No  agency  has  more 
power  over  our  everyday  lives,  yet  no  agency  is  more  secretive  about  how  it 
conducts  our  affairs. 

We  would  like  to  illustrate  the  importance  of  public  disclosure  about  the 
internal  dealings  of  our  tax  agency  by  reviewing  a  number  of  IRS  internal 
documents — documents  which  IRS  sought  and  seeks  to  withhold  from  us  be- 
cau.se  of  the  serious  questions  they  rai&e  about  the  manner  in  which  IRS  ad- 
ministers our  tax  laws, 

Secreey  coverup  for  tax  administration  failures 

The  stamp  of  secrecy  is  presently  being  used  by  the  IRS  to  cover  up  serious 
failings  in  our  tax  administration  system.  For  nearly  a  decade  the  blanket 
of  secrecy  has  been  thrown  over  the  results  of  a  multi-million  dollar  series  of 
scientific  studies  conducted  by  the  IRS  on  how  well  our  tax  administration 
system  is  working  because  the  results  found  indicate  problems  so  serious  that 
IRS  fears  to  reveal  them  would  undermine  taxpayer  confidence  in  the  IRS 
and  in  our  tax  system. 

According  to  documents  we  have  obtained  again  marked  "For  Official  IRS 
Use  Only,"  preliminaiy  eslimates  from  the  most  recent  stiuly  under  IRSs  Tax- 
payer Compliance  Measurement  Proc,n-ain  of  a  scientific  sample  of  returns  filed 
by  individuals  in  1972  indicate  that  had  all  returns  filed  been  aitdited  last  year, 
almost  half  (or  48  percent)  would  have  failed  to  satisfy  IRS  agents. 

The  range  of  disagreement  between  how  IRS  and  the  average  taxpayer  would 
calculate  his  tax  is  far  from  small.  Indeed,  the  average  disagreement  IRS 
figures  indicate  wotild  involve  almost  a  50  percent  increase  in  tax  over  that 
already  paid — or  about  23  billion  additional  in  taxes  from  individuals. 

These  same  internal  IRS  statistics  indicate  that  while  the  range  of  difference 
between  IRS  and  the  average  taxpayer  is  vast,  the  more  important  question 
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of  who  is  right — the  taxpayer  or  the  IRS  agent — has  no  simple  answer.  The 
range  of  differences  among  IRS's  own  agents  was  nearly  as  great  as  between 
the  taxpayer  and  the  IRS  itself. 

Sharp  differences  reflect  di'ffering  IRS  standards. — While  we  have  only  one 
federal  tax  law,  the  standards  adopted  by  IRS  districts  across  the  country  in 
applying  that  law  vary  sharply.  Even  on  fairly  simple  returns,  IRS  findings 
.'showed  the  differences  among  IRS  agents  in  different  districts  profoundly 
disturbing. 

For  example,  were  IRS  agents  to  audit  all  individuals  reporting  between 
$10,000  and  $50,000  income  chiefly  from  wages  and  salaries  (excluding  those 
receiving  business  or  professional  income),  the  percentage  of  returns  that 
would  be  approved  as  filed  varied  from  77  percent  recorded  by  IRS  agents 
assigned  to  the  Providence.  West  Virginia  district  to  only  20  percent  reported 
by  agents  assigned  to  the  Buffalo,  New  York  area. 

There  was  no  pattern  by  type  of  district  (rural,  metropolitan)  or  region.  In 
California  agents  in  the  San  Francisco  district  passed  53  percent  of  all  re- 
turns while  those  in  the  adjacent  Los  Angeles  district  found  only  26  percent 
up  to  standard.  Such  differences  add  up  to  large  differences  between  taxes  IRS  re- 
quests after  audit  from  citizens  of  similar  circumstances  in  the  two  areas. 

As  Figure  1  and  Table  1  graphically  indicate  such  disparities  as  that  found 
between  the  San  Francisco  and  Los  Angeles  areas  were  common.  While  agents 
in  Hartford,  Connecticut,  passed  50  percent  of  returns  in  the  .$10,000-$50,000 
bracket,  across  the  border  in  New  York  IRS  agents  OK'd  only  33  percent  in 
the  Manliattan  district.  29  percent  in  the  Albany  district,  and  only  20  i>ercent 
in  the  Buffalo  district.  Wyoming  revenue  agents  reported  finding  errors  on  all  but 
20  percent  of  the  returns  they  examined  in  this  income  bracket,  neighboring 
Montana  agents  found  no  errors  on  65  percent  of  their  returns.  Again  these 
differences  mean  that  taxpayers  are  asked  to  pay  differing  amounts  of  tax  de- 
pending upon  where  they  happen  to  reside — with  the  average  tax  adjustment 
IRS  asks  amounting  to  a  50  percent  increase  in  tax,  such  differences  are  hardly 
inconsequential  to  the  taxpayers  involved. 

Major  overhaul  called  forf — However  one  examines  these  IRS  findings,  a 
major  revamping  of  our  tax  administration  system  seems  called  for. 


Variation    in   IRS   Audit  Standards  / Findings 


\'>X-,/(^^'^'-^\ 


\lf  oil  tax  returns  of  indii/idijals  uittr  $10-50,000  income 
ivere  audited  o/y  20%  —77%  would  meet  with  IRS's 
■  approval   dsperdi/rg    an   where   one  lives. 


FlOUKE    1 


47 


Table  1. — If  all  tax  returns  of  individuals  with  $10,000-50,000  income  were 
audited  only  the  folloiving  percentage  would  meet  ivith  IRS's  approval 

[By  residence  In  descending  order] 


District 


Percent 

without 

error 


Parkersburg  77 

Louisville    66 

Helena   66 

Wilmington     64 

Baltimore    59 

Cleveland    58 

Fargo  59 

Augusta    54 

San    Francisco 53 

Indianapolis 53 

Jackson 52 

liichmond 52 

Pittsburgh    51 

Cincinnati 51 

Aberdeen 50 

Albuquerque 50 

Anchorage    50 

Reno 50 

Hartford    50 

Austin   49 

Detroit 49 

Philadelphia    49 

Jacksonville 48 

Portsmouth    48 

St.    Paul 46 

Dallas  46 

Seattle 46 

Omaha 45 

Nashville    45 


District 


Percent 

without 

error 


Portland  45 

St.    Louis 45 

Denver    44 

Des    Moines 43 

Burlington    43 

Phoenix 43 

Columbia    42 

X^hicago    42 

Boise    41 

'Springfield   41 

Salt  Lake  City 39 

Boston 37 

Little   Rock 37 

Brooklyn    36 

Los  Angeles 36 

Atlanta  36 

Greensboro 35 

Newark 35 

Manhattan  33 

Honolulu 33 

Birmingham 31 

Oklahoma  City 31 

Milwaukee   31 

New  Orleans 31 

Albany 29 

Providence  21 

Cheyenne    20 

Buffalo    20 


Source:  Taxapayer  compliance  measurement  program,  phase  III,  cycle  4  (based  upon 
a  scientific  sample  of  returns  audited  during  fiscal  1973). 

If,  on  the  one  hand,  we  assume  that  IRS  agents  even  with  their  conflicting 
answers  figured  the  right  amount  of  tax  in  reporting  what  amounts  to  half  the 
returns  filed  by  individuals  incorrect  and  a  23  billion  dollar  revenue,  gap  then 
it  seems  clear  that  our  present  tax  system  is  not  working.  Either  because  of 
ignorance  of  the  law  or  the  law's  complexities — except  in  a  small  proportion 
of  cases  IRS  found  tax  fraud  was  not  responsible — even  the  most  conscientious 
and  well-intentioned  taxpayer  even  with  the  aid  of  experienced  tax  accounts 
can't  make  out  his  tax  return  "correctly"  and  have  better  than  a  50-50  chance 
of  having  it  pass  inspection  at  audit  time.  Such  a  conclusion  would  point  to 
the  need  of  a  serious  overhaul  of  taxpayer  education  and  assistance  programs 
conducted  by  IRS,  and  indeed  an  overhaul  of  the  complexity  in  the  tax  laws. 

Yet,  on  the  other  hand,  if  we  focus  our  attention  on  the  disparity  among  IRS 
agents'  findings,  the  conclusion  we  apparently  must  draw  is  that  IRS's  own 
audit  program  must  be  revamped  for  there  is  hardly  any  fairness  in  an  audit 
program  whose  claims  for  added  taxes  from  individual  audited  taxpayers  are  so 
tenuous  that  even  IRS's  own  agents  cannot  agree  among  themselves.  Such  a 
system  works  a  special  hardship  on  the  small  taxpayer  and  businessman  who 
have  neither  the  resources  nor  the  expertise  to  challenge  IRS  findings  and 
therefore  end  up  paying  whether  or  not  they  in  fact  owe  the  additional  tax. 

Secrecy  in  this  instance  has  been  used  by  the  IRS  to  shield  itself  from 
criticism — yet  it  is  the  taxpayer  and  the  tax  system  which  has  suffered  as  a 
result.  For  these  IRS  figures  however  interpreted  seem  to  indicate  that  nothing 
short  of  a  major  overhaul  is  required.  Such  action  however  is  blocked  until 
the  detailed  findings  from  these  studies  are  released  and  IRS  is  still  adamant 
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about  withholding  them  not  only  from  the  public  but  from  Congress  and  Con- 
gress's investigative  arm,  the  General  Accounting  Office. 

Use  of  IRS  seizures  varies  widely 

Not  only  has  secrecy  been  used  by  the  Internal  Revenue  Service  to  hide  sci- 
entific findings  sliowiiig  gross  inconsistencies  in  the  standards  IRS  auditors 
appiy.  it  is  also  being  presently  used  to  deny  us  access  to  similar  information 
documenting  tremendous  differences  in  the  use  of  levies  and  seizures  by  IRS 
collection  officers  across  the  country. 

While  IRS  is  now  refusing  the  release  to  us  its  statistics  on  the  frequency 
of  levies  and  seizures  last  year,  earlier  data  we  previously  obtained  for  fiscal 
1972  indicate  that  almost  a  million  levies  and  seizures  a  year  are  conducted  by 
IRS  collection  officers  and  the  relative  frequency  of  use  varies  enormously  by 
what  district  in  the  country  the  collection  officers  come  from. 

By  way  of  background  it  is  important  to  note  that  the  IRS  has  been  granted 
the  legal  authority  to  administratively  seize  almost  any  taxpayer's  assets — 
one's  bank  account,  salary  check,  home,  car  or  business.  Under  the  almost 
blanket  grant  of  power  by  Congress,  puch  seizures  can  take  place  without  any 
effective  notice  to  the  taxpayer  and  without  IRS  even  having  to  prove  that  the 
taxpayer  indeed  owes  more  tax. 

Few  items  are  legally  exempt  from  levy.  It  is  IRS's  practice,  for  example, 
to  seize  an  entire  paycheck  and  bank  account  of  a  taxpayer  leaving  he  and  his 
family  without  funds  to  pay  for  even  basic  necessities.  To  a  small  businessman. 
a  threatened  seizure  may  mean  the  loss  of  his  business  and  his  very  means  of 
livelihood. 

The  IRS  says,  however,  that  even  with  nearly  a  million  levies  and  seizures  a 
year,  that  such  extreme  steps  are  only  used  as  a  last  resort.  Indeed,  the  collection 
officer  has  been  granted  the  discretionary  authority  to  allow  a  taxpayer  to  post- 
pone payment,  to  work  out  a  part  i)ayment  or  time  payment  plan,  or  to  write  off 
the  account  in  full  because  of  hardship.  However,  what  must  be  emphasized  is 
that  the  taxpayer  has  no  ris'hts  to  these  alternative  methods  of  payment.  The.v 
ave  left  solely  at  the  discretion  of  IRS  and  the  IRS  revenue  man  assigned  the 
case. 

How  even  handed  is  this  discretionary  authority  applied?  What  emerges  from 
IRS's  own  operating  statistics  is  that  whether  or  not  your  salary  check  or  bank 
account,  business,  home  or  car,  is  grabbed  by  IRS  should  IRS  contend  you  have 
fallen  behind  in  your  tax  payments  depends  upon  where  you  live  and  what 
collection  officer  is  assigned  your  case. 

Variations  in  the  reliance  placed  upon  seizures  by  IRS  collection  districts  are 
shown  in  Figure  2  and  Table  2.  IRS  collection  oflicers,  for  example,  working  out 
of  the  Albany,  New  York,  district  employ  seizure  methods  on  approximately  60 
percent  of  the  delinquent  accounts  tliey  handle,  while  over  in  neighboring  Buffalo, 
collection  oflScers  were  successful  in  making  similar  collections  while  relying 
upon  seizures  or  levies  in  only  28  percent — a  ratio  half  as  great. 

Similar  differentials  exists  in  all  parts  of  the  country.  Collection  officers  in 
Little  Rock,  Arkansas,  relied  upon  levies  and  seizures  only  20  percent  of  the 
time,  while  collection  officers  assigned  to  work  out  of  the  Greensboro,  Xorth 
Carolina  office  used  seizures  46  percent  of  the  time. 

Out  west  seizures  l)y  Honolulu  IRS  personnel  ran  at  a  rate  of  around  21  per- 
cent, while  in  Phoenix.  Arizona,  the  figure  rose  to  2  percent  and  in  Anchorage, 
Alaska,  reach  47  percent. 

To  a  family  or  businessman  who  have  been  subjected  to  the  hardships  imposed 
by  an  IRS  seizures  of  their  assets,  these  figures  are  much  more  than  cold 
statistics.  It  seems  grossly  unfair  for  IRS  to  allow  such  seemingly  inexplicable 
variatiojis  to  exist  on  the  one  hand,  and  then  attempt  to  hide  them  under  the 
rug  by  refusing  to  release  more  recent  and  detailed  statistics  to  the  public. 

CuTRory  nitffifs  of  some? 

IRS  is  also  using  secrecy  as  a  convenient  excuse  to  withhold  basic  policy 
decisions  it  has  made  concerning  the  future  allocation  of  money  and  manpower 
among  various  competing  functions  in  its  operations,  along  with  withholding  the 
facts  upon  which  these  decisions  have  been  made.  With  the  public  barred  from 
knowledge  of  thf  policy  decisions,  as  well  as  from  the  facts  upon  which  these 
policies  are  predicated,  no  one  can  effectively  question  the  agency's  priorities. 

The  IRS  has  adopted  what  it  refers  to  as  its  "Long  Range  Plan"  which  sets 
forth  its  adopted  goals,  priorities  and  projected  manpower  allocations  for  the 
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upcoming  five  years.  Onr  requests  to  look  at  any  portion  of  this  or  related  docu- 
ments h;ive  all  been  denied.  Indeed,  IRS  is  currenty  withholding  from  us  its 
adopted  work-plan  for  the  current  fiscal  year.  In  it,  for  example,  is  spelled  out  its 
priorities  in  allocating  manpower  to  the  audit  of  various  categories  of  tax  returns 
in  each  part  of  the  coimtry. 

Yet  data  we  obtained  finally  only  through  court  order  raise  important  ques- 
tions about  IRS's  priorities  in  assigning  manpower  to  audit  small  businesses 
as  compared  with  large  corporate  returns.  (Irrespective  of  this  court  decisions, 
statistics  for  the  current  year  are  being  withheld  by  IRS.) 

While  the  statistics  showed  that  larger  corporations  have,  on  averoge,  a  higher 
probability  than  smaller  ones  of  being  audited,  it  appeared  that  the  audit  given 
large  corporations  was  much  more  cursory  than  the  one  small  businesses  were 
given. 

Variafion  in  Relative  Use  of  Seizures  by  IRS 
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Table  2. — Districts  in  descending  relative  order  of  IRS  levy  and  seizures 

(fiscal  1972) 


District 


Ratio  of 

levies-seisures 

to  every 

1,000  TDA's 


Albany    602 

Baltimore    .'>47 

Brooklyn    524 

Columbia   479 

Anr-liorage 468 

Greensboro    461 

Hartford    455 

Boise    450 

Cincinnati    450 

AVilmington 434 

Richmond 430 

Phoenix    420 

Philadelphia  411 

Cleveland    410 

Atlanta     401 

Manhattan    401 

Reno   399 

San    Francisco 383 

Nashville  366 

Helena   351 

Los    Angeles 351 

Birmingham   349 

Portland    335 

Jacksonville    326 

Detroit 325 

Newark    314 

Indianapolis   312 

Boston    309 

Salt   Lake  City 309 

Parkersburg   306 

Jackson    303 

Seattle    301 

«t.  Paul 293 


District 


Ratio  of 

levies-seizures 

to  every 

1,000  TDA's 


Albuquerque 290 

Chicago    284 

Dallas    283 

Buffalo 282 

Springfield    273 

Pittsburgh 272 

Providence    271 

Oklahoma    City 263 

Milwaukee    262 

Aberdeen   259 

Louisville    256 

Ohama    254 

St.   Louis 240 

Denver 236 

Austin    226 

Burlington     220 

Augusta   211 

Honolulu    210 

New    Orleans 204 

Little  Rock 202 

Fargo   193 

Portsmouth 393 

Des  Moines 189 

Wichita    154 

Cheyenne 153 

North-Atlantic  Region 401 

Mid-Atlantic  Region 401 

Southeast    Region 382 

Western    Region 359 

Central    Region 354 

United     States 346 

Midwest    Region 261 

Southwest  Region 236 


As  Figure  3  shows,  relative  to  income  received  the  corporate  giants  did  not 
appear  to  receive  as  close  and  detailed  a  scrutiny  as  did  the  small  business.  This 
data  produced  through  court  order  showed  that  in  1969  for  every  $100,0(X)  a 
little  business  corporation  made,  its  returns  were  scrutinized  an  average  of  more 
than  67  hours.  Yet  for  every  ,$100,000  in  income  the  corporate  giants  made  (assets 
of  .$100  million  or  more),  an  IRS  agent  spent  considerably  less  than  two  hours 
going  over  its  books  and  papers. 

Yet  the  books  of  the  little  corporations  could  hardly  be  said  to  have  been 
scrutinized  more  carefully  because  of  higher  errors  found  there.  The  same 
statistics  indicate  that  in  an  hour's  time  an  IRS  agent  could  find  .$846  owed 
the  government  by  the  largest  corporations,  while  the  same  hour  of  time  turned 
up  only  .$61  due  the  government  from  the  small  businessman. 

Even  witli  revenue  considerations  aside,  on  the  basis  of  pure  equity  it  seems 
unfair  to  liold  a  small  businessman  accountable  to  stricter  standards  through 
more  detailed  scrutiny  of  his  return  than  are  the  standards  applied  to  our  largest 
corporations. 

Nor  is  it  fair  to  our  way  of  thinking  for  IRS  to  attempt  to  avoid  answ^ering 
these  hard  questions  on  policy  decisions  by  withholding  information  which  raise 
those  questions  from  the  public. 

IRS  handling  of  "sensitive  co<fr.<?" 

The  evils  of  a  system  of  IRS  secrecy  in  its  daily  operations  and  policies  is 
perhaps  nowhere  more  evident  than  in  the  secret  apparatus  IRS  has  erected 
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in  its  continuing  "sensitive  case"  program — a  program  wherein  so-called  "sen- 
sitive cases"  are  singled  out  for  special  handling.  The  very  existence  of  such  a 
program  is  an  open  invitation  for  abuse,  but  it  has  been  allowed  to  flourish  and 
develop  for  years  protected  by  a  curtain  of  secrecy. 

Because  of  this  secrecy  and  the  intransigence  of  IRS  to  reveal  the  full  scope 
of  its  operations,  we  have  been  successful  in  obtaining  only  a  limited  number  of 
internal  documents  detailing  its  operations.  Some  only  recently  obtained,  how- 
ever, give  rise  to  serious  unanswered  questions. 

What  apparently  began  back  in  the  late  50's  as  a  questionable  informal  sys- 
tem for  appraising  IRS  officials  in  Washington  of  cases  involving  "sensitive 
matters'"  has  evolved  through  the  protections  afforded  by  secrecy  into  a  highly 
organized  apparatus — complete  with  its  own  reporting  forms,  security  measures, 
and  specially  assigned  personnel — to  enable  IRS  top  othcials  to  secretly  intiuence 
the  tax  treatment  accorded  individuals  and  groups.  Such  individuals  and  groups 
may  be  singled  out  because  of  their  ties  to  influential  political  persons  or  their 
prominent  positions  in  society  on  the  one  hand,  or  because  they  support  a  politi- 
cally unpopular  cause  or  are  publicly  critical  of  the  IRS  or  other  governmental 
btidies. 

AVhile  the  internal  IRS  documents  we  have  obtained  do  not  deal  with  actual 
cases  in  which  this  apparatus  was  used  by  the  IRS,  it  seems  doubtful  to  us. 
that  the  "sensitive  case"  apparatus  so  carefully  developed  and  expanded  over 
the  years  and  the  subject  of  so  frequent  directives  to  the  field,  has  been  developed 
to  be  other  than  used,  or  abused,  whichever  the  case  may  be. 

Indeed,  if  the  directives  we  have  obtained  are  any  indication  there  are  few 
areas  within  IRS's  operations  which  are  not  caught  up  in  this  "sensitive  case" 
program — from  the  issuance  of  a  refund  check  to  the  seizure  of  a  taxpayer's 
assets,  from  the  granting  or  revoking  of  tax  exemptions  to  the  selection  of  re- 
turns for  audit  and  the  findings  made,  from  the  selection  and  prosecution  of 
taxpayers  for  tax  evasion  to  the  programming  of  Internal  Revenue  Service 
computers." 


*  In  the  very  process  of  seeking  Information  on  IR.S  operations  under  the  Freedom 
of  Information  -Vet.  we  found  we  too  liad  been  invidiously  and  secretly  labeled  by  IR.S 
officials  a.s  a  "sensitive  case"  and  subjected  to  unannounced  and  hidden  directives  froni: 
Washington. 


52 


40- 


::     30- 


\ 


20- 


10 


$900 


67,4 


1    I 


H 


I    ! 


//?S  fax  audits  of  corporations 


$800 


IRS    $    claims 
per  audit  hour  —  I 


$700 


$600 


-a/location  of 

IRS  audit  manpower 


$500 


$400 


^ 


<4 


$300 


M 

*  1 


^""^n- 


$200 


$100 


<$I00  Ih. 


$roo- 
250  Ih 


$250-         $500- 
900  Ih  I  mill. 


»l  - 
5  mill. 


$  5- 


%  10- 


$50- 


10  mill       30  mill.     100  mill 

Corporate    Assets  (1969) 


>^I00  million 


Figure  3 

From  John  Dean's  testimony  before  the  Senate  Watergate  committee  last 
summer,  it  would  appear  that  the  tentacles  of  IRS's  sensitive  case  program 
stretched  beyond  the  IRS  National  Office  to  the  White  House  itself.  In  describing 
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the  relationship  between  the  White  House  and  the  IRS  in  apparent  White  House 
attempts  to  gaiu  both  special  tax  treatment  for  its  friends  and  to  "screw"  White 
House  enemies,  Dean  noted :  "I  did  deal  with  one  of  his  assistants  [to  the  IRS 
Commissioner]  from  time  to  time  on  sensitive  cases,  where  they  were  just  brought 
to  our  attention  *  *  *  to  alert  the  White  House  to  the  fact  that  such  an  audit 
was  occurring."  ° 

Proijrum  origins. — During  the  tenure  of  former  Commissioner  Dana  Latham  in 
the  Eisenhower  administration,  a  classified  directive  dated  April  1,  1959,  iden- 
titied  as  MS  12R-11  was  sent  out  by  William  Loeb,  then  IRS  head  of  audit, 
intelligence  and  collection  operations  to  regional  IRS  heads."  In  some  detail 
it  directed  that  "the  National  OfHce  be  notified"  of  "sensitive  situations."  Further 
reports,  however,  were  required  only  when  directed  by  Washington. 

During  the  Kennedy  years  under  Commissioner  Mortimer  Capliu  the  sensitive 
case  program  though  apparently  not  expanded  was  retained.  There  is  in  fact 
some  documentary  evidence  that  the  program  may  have  been  downgraded  during 
this  period  of  time.  A  directive  (MS  12R-11,  Amendment  2)  was  sent  out  on 
October  23,  1963,  both  reducing  the  number  of  copies  of  reports  sent  from  an 
original  plus  six  to  an  original  plus  two,  and  normal  mailing  procedures  replaced 
earlier  special  handling. 

It's  continuing  existence  is  evidence,  however,  in  another  directive  (MS  40G- 
21)  of  December  1,  1961,  over  the  signature  again  of  Assistant  Commissioner 
Loeb  suggesting  sources  of  leads  for  cracking  down  on  "pockets  of  noncompli- 
ance" by  district  audit,  intelligence  and  collection  staff :  "In  identifying  special 
c(mipliauce  projects  district  officials  will  utilize  all  available  sources  of  informa- 
tion *  *  *  Some  of  the  sources  of  information  available  are  *  *  *  Reports  of 
Sensitive  Cases." 

Such  a  directive  was  consistent  with  the  focus  of  the  sensitive  case  program 
at  that  time  which  was  directed  just  as  much  at  potential  situations  or  public 
allegations  of  tax  abuses,  as  it  was  of  particular  persons.  For  examples,  the  1959 
directive  had  listed  the  following  illustrations  of  sensitive  cases : 

"Allegations  of  abuse  of  the  tax  laws  by  major  political  figures,  other  partic- 
ularly prominent  and  influential  persons,  including  former  employees  of  the 
Service. 

"Notorious  or  significant  situations  involving  the  alleged  payment  of  graft  to- 
public  officials  or  the  alleged  misuse  by  public  officials  of  position  or  influence  for 
personal  gain. 

"Racketeering  activities  which  are  believed  to  have  resulted  in  the  receipt  of 
very  substantial  amounts  of  unreported  taxable  income  by  the  violators. 

"Indications  of  significant  non-compliance  areas  (geographic  or  occupational), 
as  determined  by  Audit  personnel  for  use  in  classification  of  returns ;  and  indi- 
cations developed  through  canvassing  activity,  surveys,  or  other  means,  of  the 
existence  of  widespread  areas  of  non-comi)liance  *  *  *." 

During  the  early  Johnson  years  under  Acting  Commissioner  Bertrand  M.  Hard- 
ing, the  sensitive  case  program  of  IRS  began  to  undergo  expansion  and  change. 
On  September  8,  1964,  a  new  directive  revising  the  1959  orders  was  sent  out  by 
the  new  Assistant  Commissioner,  Donald  Bacon,  entitled :  "Periodic  Reports  of 
Sensitive  Cases."  The  directive  (MS  12G-16)  noted  it  had  "been  determined  that 
it  is  necessary  to  keep  National  Office  officials  informed  of  significant  develop- 
ments in  sensitive  cases  on  a  current  basis."  The  timing  of  periodic  reports  was 
revised  from  monthly  to  "immediately  after  a  significant  change  occurs  in  a 
sensitive  case." 

In  the  fraud  area,  "significant  changes  in  Intelligence  cases  should  be  reported 
immediately  to  the  Director,  Intelligence  Division,  by  telephone  or  teletype."  As 
in  the  earlier  1959  directive,  however,  these  periodic  reports  were  not  sent  in  on 
all  sensitive  matters.  As  the  internal  memorandum  noted : 

"Once  a  sensitive  matter  has  been  reported  to  the  National  Office,  no  further 
information  concerning  it  need  be  furnished  *  *  *  unless  the  National  Office 
Division  to  which  it  is  sent  requests  periodic  reports." 

Political  concerns  surface. — A  further  directive  of  November  2,  1964  (MS 
8(24)  G-12),  over  the  signature  of  Arthur  H.  Klotz,  Director  of  IRS  appeals  di- 


^The  transmittal  of  reports  or  Information  to  the  White  House  of  the  tax  treatment 
and  affairs  of  "sensitive  individuals''  would  we  are  told  bf  in  violation  of  IS  U.S.C.  190.5 
and  sec.  7213  of  the  Internal  Revenue  Code  providing  not  only  for  the  discharge  from 
Federal  employment  of  persons  Involved  but  a  year's  imprisonment  and/or  a  .$1,000  fine. 

*  The  origins  of  the  program  appear  to  be  even  earlier  since  this  directive  makes  refer- 
ence to  earlier  instructions  contained  in  IR-Mimeograph  58-65  and  Regional  Commis- 
sioner Memorandum  No.  8-103. 
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vision  amplified  the  September  4  instructions.  The  political  concerns  of  the  re- 
vised program  surfaced.  In  the  "significant  changes"  which  called  for  immediate 
reporting  to  the  National  Office,  number  one  on  the  list  was : 

"The  receipt  of  an  inquiry  or  information  evidencing  interest  being  shown  in  a 
case  by  the  White  House,  Treasury  Department,  Members  of  Congress,  etc." 

In  addition,  the  directive  which  went  to  all  IRS  personnel  in  charge  of  negoti- 
ating administrative  settlements  of  tax  disputes  directed  that  more  complete 
information  should  be  submitted  on  compromise  settlements  "in  regard  to  amount 
or  percentage  of  recovery  in  settled  cases  and  *  *  *  the  basis  for  adjustments." 

A  year  later  and  after  IRS  Commissioner  Sheldon  Cohen  assumed  office,  a 
classified  memorandum  was  sent  out  on  December  8,  1965,  to  all  Assistant  Re- 
gional Commissioners  of  Collection.  This  directive  marked  a  further  expansion 
by  requiring  "advance  notice  of  any  enforcement  collection  action  planned  in 
sensitive  cases." 

A  later  implementing  directive  of  March  15,  1966  (MS  12G-23),  spelled  out 
the  requirements  as  follows :  "When  enforcement  collection  action  is  planned  in 
a  sensitive  case,  field  personnel  are  requested  to  give  the  National  Office  a  min- 
imum of  24  hours'  advance  notice  unless  to  do  so  would  jeopardize  the  revenue." 
Washington  was  no  longer  satisfied  with  notice  after  the  fact,  advance  notice 
was  the  new  order  of  the  day  when  sensitive  eases  were  involved. 

Around  this  same  time  another  memorandum  was  also  sent  out  by  Assistant 
Commissioner  Bacon  to  all  Regional  Commissioners.  Marked  "official  use  only" 
and  dated  January  5, 1966,  it  requested  that : 

"The  sensitive  case  reporting  procedure  be  fully  utilized  to  keep  the  National 
Office  timely  advised  of  all  actions  taken  or  proposed  involving  the  tax  affairs  of 
prominent  KKK  [Ku  Klux  Klan]  figures." 

Further  the  directive  noted,  "any  information  indicating  possible  federal  tax 
violations  should  be  thoroughly  investigated." 

Expansion  and  change. — In  the  final  year  of  the  Johnson  administration  under 
Commissioner  Sheldon  Cohen  a  new  12-page  internal  directive  was  sent  out  by 
IRS  Assistant  Commissioner  Donald  Bacon.  Dated  February  23,  1968,  the  di- 
rective stamped  "official  use  only"  totally  revamped  and  expanded  the  sensitive 
case  procedures  that  had  slowly  evolved  since  the  1950's. 

For  the  first  time  special  reporting  forms.  Form  4341  (Sensitive  Case  Report) 
and  Form  4341-A  (Sensitive  Case  Report  Continuation  Sheet)  were  printed, 
along  with  a  special  Transmittal  Letter,  Form  4342  for  Sensitive  Case  Reports. 
The  printed  transmittal  form  made  it  clear  that  the  sensitive  case  report  was 
being  forwarded  not  merely  for  information  purposes,  but  for  "appropriate  re- 
view and  action." 

For  the  first  time  periodic  reports  were  automatically  required  on  all  identi- 
fied sensitive  cases,  and  the  coverage  of  the  sensitive  case  designation  was  con- 
siderably altered  and  expanded  to  include  : 

"A  major  political  figure,  including  a  present  or  recent  Cabinet  Member.  U.S. 
Senator  or  Representative,  high  U.S.  Government  official.  Governor  of  a  State, 
important  state  legislator,  mayor  of  a  city  or  prominent  political  party  official. 

"A  family  member  or  close  personal  friend  of  a  major  political  figure. 

"A  nationally  or  internationally  known  businessman,  racketeer,  union  official, 
religious  figure,  entertainer,  sports  figure,  etc. 

"An  organization  of  national  scope. 

"Mass  media  (radio,  television,  newspapers,  magazines,  etc.)  of  national 
scope  or  representating  a  major  metropolitan  area. 

"A  club  with  a  large  influential  membership." 

Also  included  was :  "A  person  who  has  received  prior  public  attention  be- 
cause of  his  criticism  of  the  Internal  Revenue  Service,  the  tax  system,  etc.,  or 
a  taxpayer  who :  "A  major  political  figure  has  shown  substantial  interest  in  the 
taxpayer's  dealings  with  the  Internal  Revenue  Service." 

A  new  category  called  "urgent  developments"  to  be  "immediately  telephoned 
to  the  Assistant  Regional  Commissioners"  was  defined  as  covering :  "That  situa- 
tion which  is  of  such  unusual  significance  or  publicity  potential  that  it  is  likely 
to  engender  prompt  contact  with  the  regional  or  National  Office  by  the  news 
media  or  a  major  political  figure." 

In  the  case  of  contemplated  enforcement  action,  tax  liens  or  property  seizures, 
the  prior  requirement  of  giving  at  least  24  hours  advance  notice  to  Washington 
was  expanded :  "notice  must  be  given  forty -eight  hours  prior  to  such  action 
unless  the  delay  would  jeopardize  the  revenue."  Also  for  the  first  time  reference 
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was  made  to  the  possibility  that  the  proposed  enforced  collection  action  on  a 
sensitive  case  may  be  "prohibited  or  delayed  by  Service  officials." 

In  the  first  years  of  the  Nixon  administration  under  Commissioner  Randolph 
Thrower  the  pace  of  the  new  sensitive  case  directives  increased.  On  March  31, 
1970,  a  new  directive  entitled  "Sensitive  Case  Reporting"  was  sent  out  by  IRS 
Assistant  Commissioner  Donald  Bacon  followed  shortly  thereafter  by  an  April  7, 
1970,  directive  on  the  "Exempt  Organizations  Examination  Program"  which 
called  for  the  establishment  in  the  National  Office  of  a  list  of  cases  identilied 
for  National  Office  control.  One  of  the  criteria  for  inclusion  on  this  list  was 
being  a  "sensitive  case". 

A  further  directive  of  November  4,  1970  (MS  12G-57,  Amendment  1),  again 
entitled  "Sensitive  Case  Reporting"  added  a  new  category  for  inclusion  in  the 
sensitive  case  program  where  : 

"The  taxpayer  concerned  is  a  present  or  recent  *  *  *  adviser  appointed  by 
the  President  to  the  position  in  which  he  serves." 

New  security  measures  were  also  promulgated  for  sensitive  cases : 

"All  necessary  security  measures  must  be  adopted  to  prevent  the  premature 
or  unauthorized  disclosure  of  any  Service  plan  or  activity  in  cases  which,  be- 
cause of  their  sensitive  nature  or  obvious  need  for  secrecy  in  carrying  out  par- 
ticular phases  of  the  planned  activity,  must  be  handled  in  confidence. 

"All  sensitive  cases  shall  be  transmitted  from  office  to  office  in  double  sealed 
envelopes  marked  'to  be  opened  by  addressee  only'. 

"All  sensitive  case  reports  shall  be  filed  in  locked  file  cabinets. 

"Sensitive  case  reports  and  files  shall  be  made  available  or  discussed  only  on 
a  'need  to  know  basis'." 

A  further  directive  (MS  12G-65)  of  March  16,  1971,  was  also  sent  out  by 
Assistant  Commissioner  Bacon  detailing  special  requirements  for  "Reports  of 
Sensitive  Cases  in  Intelligence  Function".  This  was  followed  on  October  6.  1971, 
after  Commissioner  Johnnie  Walters  assumed  office  with  another  directive  to 
audit  personnel  (MS  48(i-166)  setting  forth  guidelines  for  assigning  agents  to 
cases  according  to  the  "sensitivity"  of  the  case. 

Organizations  such  as  "well  established  religious,  charitable,  or  educational 
organizations.  Little  League,  Boy  Scouts,  Community  Chests,  public  educational 
institutions,  small  social  clubs,  and  civic  organizations  were  assigned  to  GS-11 
grade  level  of  agents  with  the  explanation : 

"Sensitivity:  Some  organizations  seldom  present  questions  which  tend  to  ex- 
cite emotions  to  the  point  of  being  a  serious  concern  to  the  public  or  to  the 
Service.  *  *  *" 

More  experienced  GS-13  level  agents,  the  memorandum  directed,  would  be 
assigned  where : 

"Sensitivity:  Organizations  at  this  level  characteristically  have  a  substantial 
sectional  or  nationwide  membership  or  appeal  basis.  The  organization  may  have 
Tiighly  controversial  motives,  such  as  civil  rights  groups,  allegedly  educational 
groups  but  having  political  orientation,  and  groups  allegedly  formed  for  social 
welfare  purposes  but  with  unpopular  methods  or  goals." 

ro.<<ps  tvhich  may  create  problems. — A  further  directive  sent  out  (MT 
8^23)00-9)  October  29,  1971,  extended  the  idea  of  "sensitive  case  reporting"  to 
what  was  termed  "potential  problem  areas".  The  directive  noted : 

"The  potential  problem  areas  go  beyond  technical  questions  to  procedural, 
policy  and  public  relations  matters." 

The  shift  between  reporting  for  merely  informational  purposes,  to  a  shift  of 
actual  control  was  made  plain  : 

"It  is  important  *  *  *  [to]  alert  the  National  Office  and  seek  advice  in  such 
cases  before  taking  action."  (Emphasis  in  original.) 

(MT  8(24)40-9)  These  internal  directives  further  cautioned  that  the  issuance 
of  statutory  notice  (notice  of  additional  taxes  due)  to  a  sensitive  case  s^hould 
rest  upon  an  evaluation,  in  the  words  of  these  directives,  of  "the  overall  effect 
on  the  Service,"  rather  than  "the  amount  involved  in  a  particular  case." 

Formal  clearance  procedures  with  Washington  were  instituted  in  an  internal 
classified  memorandum  sent  out  by  the  current  Assistant  Commissioner  .Tohn  F. 
Hanlon  on  January  11.  1972.  The  directive  required  district  offices  to  give  at 
least  "1.5  days  advance  notice"  to  the  National  Office  and  await  National  office 
reply  before  instituting  an  audit  of  "highly  sensitive  exempt  organization  cases" 
such  as  "nationally  known  churches  and  religious  organizations"  or  "large  col- 
leges or  universities." 
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The  go-ahead,  however,  was  given  for  district  offices  to  audit  less  powerful 
churches  and  less  prestigious  colleges  or  universities  since  the  audit  of  such 
groups  was  unlikely  to  "cause  significant  interest  among  a  number  of  members 
of  Congress,  mass  media  of  national  scope,  or  large  numbers  of  the  general 
public." 

Nor  does  it  appears  that  the  appointment  of  a  new  IRS  Commissioner,  Donald 
Alexander,  pledged  to  restoring  faith  in  the  impartiality  of  our  tax  collecting 
agency  has  had  any  afleet  upon  the  ballooning  sensitive  case  program.  A  further 
manual  transmittal  (MT  5(17)00-68)  of  November  8,  1973,  noted  that  a  special 
formal  procedure  was  in  effect  for  responding  to  what  was  termed  as  "White 
House  referrals"  in  tax  matters  and  tax  complaints  on  IRS's  handling  of  a 
particular  case : 

"In  the  case  of  controlled  correspondence  where  the  reply  is  to  be  prepared 
for  signature  by  one  of  the  Presidential  Assistants,  the  National  Office,  Collec- 
tion Division,  ordinarily  has  only  48  hours  to  complete  its  handling  of  the 
case. 


"Where  the  reply  is  to  be  signed  in  the  National  Office,  *  *  *  Collection  Divi- 
sion is  expected  to  expedite  final  reply  on  behalf  of  the  White  House  as  much 
as  possible.  This  means  that  the  district  office  should  give  special  handling  to 
the  case  and  expedite  its  report." 

Sensitive  case  general  reporting  instructions  were  also  revised  in  this  manual 
transmittal,  and  the  personal  signature  of  the  District  Director  and  Assistant 
Regional  Commissioner  are  now  required  on  the  sensitve  case  transmittal  forms. 
The  directive  noted : 

"The  signature  of  the  above  officials  will  indicate  their  agreement  with  and 
approval  of  actions  being  taken  in  the  case  being  reported." 

Special  "sensitive  case"  personnel. — The  sensitive  case  program  has  become 
so  large  and  institutionalized  that  IRS  personnel  in  Washington,  D.C.,  and 
regional  offices  have  been  assigned  the  special  job  of  coordinating  sensitive  cases 
and  sensitive  case  reporting.  Document  6024,  an  internal  directory  stamped 
"official  use  only"  giving  audit  officials  and  functions  lists  under  the  heading 
sensitive  case  reports  the  following : 

Richard  Robinson  (202-964-4167),  Washington,  D.C. 

M.  Todman  (212-264-7812),  New  York. 

Louis  N.  Locsmandy  (312-35,3-3660),  Chicago. 

Howard  C.  Hiland  (513-684-3447),  Cincinnati. 

Edith  Callaway  (404-526-6805),  Atlanta. 

Thomas  F.  Longstaft  and  George  A.  Young  (no  phone  listed),  Dallas. 

William  L.  Tierney  (415-556-6635),  San  Francisco. 

Even  work-plans  drawn  up  for  the  coming  year  are  beginning  to  allocate 
man-days  to  sensitive  cases.  At  the  regional  level,  for  example,  regional  analysts 
are  required  to  keep  track  of  the  time  spent  on  sensitive  cases,  and  statistical 
reports  are  prepared  quarterly  and  annually  to  keep  track  of  planned  vs.  actual 
time  spent  on  sensitive  case  programs. 

Expedited  refunds. — Even  the  processing  of  refund  checks  has  now  recently 
been  invaded  by  special  "sensitive  case"  procedures.  For  example,  just  last 
December  19  an  internal  memorandum  was  issued  over  the  title  of  Charles  D. 
Moran,  Assistant  Western  Regional  Commissioner,  on  the  subject  of  "Manual 
Refunds  on  Sensitive  and  Special  Cases"  : 

"This  memorandum  establishes  the  requirement  that  all  sensitive  and  special 
cases  involving  refunds  will  be  manually  refunded  *  *  *  These  instructions  are 
consistent  with  the  requirement  that  all  sensitive  and  special  cases  be  processed 
expeditiously." 

Sensitive  cases  computerised. — Nor  has  the  "sensitive  case"  program  escaped 
computerization.  At  least  in  the  collection  area,  internal  IRS  training  materials 
and  operating  manuals  indicate  that  a  special  "Q"  primary  code  is  to  be  assigned 
"sensitive  cases"  and  input  into  IRS  computer  Master  Files.  Such  a  designation 
labels  taxpayers  singled  out  as  sensitive  cases  within  the  computer's  memory 
files,  and  can  be  used  to  control  the  issuance  and  timing  of  notices  to  the  tax- 
payer and  instructions  sent  by  the  computer  to  institute  action  by  IRS  field 
personnel  in  a  case. 

Training  course  materials  for  beginning  revenue  officers  (Training  No.  2237-02 
(6-73))  include  exercises  in  which  they  are  required  to  identify  from  examples 
of  computer  issued  collection  notices  which  ones  concern  a  sensitive  cases 
through  special  computer  markings  and  codes. 
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Trainees  are  also  taught  bow  to  make  out  a  Form  8177,  Notice  of  Action  for 
Entry  on  Master  File,  which  when  submitted  to  IRS  Service  Centers  causes  the 
computer  to  mark  the  taxpayer's  account  as  a  "sensitive  case"  for  future,  as  the 
instructions  put  it,  "special  handling". 

"Official  Use  Only"  internal  manual  instructions  dated  11-13-70  exhort  collec- 
tion officers  that  computer  notices  they  receive  with  a  primary  "Q"  code  "re- 
quire special  handling  when  received."  They  are  told  to  :  "Check  the  master  index 
file  for  a  colored  flash  card  before  making  the  assignment." 

Secrecy  in  this  instance  has  been  used  by  the  IRS  to  shield  and  nurture  a 
program  wherein  so-called  "sensitive  cases"  are  singled  out  for  special  attention 
and  handling.  Perhaps  the  public  would  approve  of  such  a  program,  ijerhaps 
not.  But  the  right  of  the  public  to  review  such  a  program  cannot  be  questioned. 
iLiS  attempts  to  hide  behind  stamp  of  secrecy  and  limit  public  access  to  the  full 
documentary  evidence  surrounding  their  sensitive  case  activities  must  not  be 
iillowed  to  continue. 

BECOMMENDATIONS 

Since  this  Subcommittee  has  reported  to  the  full  Judiciary  Committee  legisla- 
tion that  would  strengthen  the  Freedom  of  Information  Act,  similar  legislation 
already  having  been  passed  by  the  House  a  few  weeks  ago,  we  would  like  to 
add  our  voice  to  those  recommending  changes  in  the  following  areas. 

Excessive  delays. — We  have  been  experiencing  increasing  delays  from  the 
IRS  in  responding  to  our  freedom  of  information  requests.  Rather  than  getting 
better,  IRS  performance  has  been  allowed  to  deteriorate. 

We  have  already  mentioned  some  examples  of  inordinate  time  delays  in  re- 
sponding to  even  a  request  for  a  single  document,  identified  by  name  and  number, 
a  copy  of  a  blank  form,  or  a  xerox  of  but  a  few  pages  from  a  readily  accessible 
report.  We  have  had  one  request  pending  since  late  in  1972;  quite  a  number  of 
requests  we  are  still  awaiting  even  an  acknowledgement  on  since  September  of 
last  year,  now  nearly  seven  months  ago.  Even  letters  requesting  word  on  the 
status  of  a  request  or  an  estimate  of  when  we  should  expect  a  response  are  met 
with  complete  silence  from  IRS. 

Even  though  we  had  earlier  received  written  authorization  to  examine  a  docu- 
ment index  published  by  the  IRS,  recently  we  had  to  wait  four  months  for  a 
letter  allowing  us  to  examine  the  next  issue  of  the  same  document  index. 

The  necessity  for  legislation,  as  contrasted  with  administratively  initiated  re- 
form, is  best  illustrated  by  a  recent  conversation  we  had  with  the  Chief  of  IRS's 
freedom  of  information  branch — the  branch  responsible  for  overseeing  process- 
ing of  all  freedom  of  information  requests. 

Our  conversation  concerned  a  directive  IRS  had  issued  last  July  3,  in  response 
to  an  earlier  directive  issued  by  the  Treasury  Department,  to  all  Disclosure  Staff 
employees  on  the  processing  of  freedom  of  information  requests.  Among  the 
requirements  established  by  this  July  3  directive  was  that  replies  would  be  sent 
out  no  later  than  "the  tenth  working  day  after  receipt,"  or  failing  that  at  least 
acknowledged  within  that  time  giving  "the  reason  for  the  delay  and  as  definite 
an  indication  as  possible  of  the  time  required  for  a  decisive  response." 

The  direcive  came  as  something  as  a  surprise  to  us  when  we  finally  obtained 
a  copy  early  in  February  of  this  year  since  we  had  yet  to  receive  an  acknowl- 
edgement of  a  request  let  alone  a  justification  for  delays.  Indeed  on  our  request 
for  this  very  directive  nearly  two  months  had  passed  before  we  received  an 
answer  and  there  had  been  no  acknowledgement  or  explanation  given  by  IRS  for 
this  delay. 

Last  month  when  we  were  in  Washington,  D.C.,  we  asked  IRS  Freedom  of 
Inform.'ition  Branch  Chief,  Mark  Farbenblum,  why  we  had  never  been  sent  an 
acknowledgment  to  a  request  since  rare  was  the  response  that  IRS  processed 
within  10  working  days.  The  FOI  Chief  merely  shrugged  his  shoulders  and  said 
without  apparent  concern,  "Oh,  we  don't  pay  any  attention  to  that  directive." 
Indeed,  imder  questioning  he  indicated  that  their  office  typically  made  no  at- 
tempt to  follow-up  on  the  processing  of  a  request  to  ensure  that  it  was  handled 
promptly  as  it  made  its  rounds  across  officials'  desks  for  signature  and  signoff. 

We  hope  Congress  will  quickly  enact  requirements,  such  as  those  contained  in 
S.  2543,  setting  specific  time  limits  within  which  an  agency  must  act  upon  re- 
quests and  appeals.  No  action  short  of  such  a  statutory  change,  we  feel,  will 
have  much  affect  on  IRS's  cavalier  attitude  toward  answering  FOI  requests. 
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Excessive  costs. — Since  IRS  disclosure  policies  hardened  last  fall,  the  agency- 
has  been  turning  increasingly  to  excessive  pricing  mechanisms  as  a  means  to 
limit  or  effectively  bar  public  access. 

Last  fall,  for  example,  IRS  began  refusing  requests  for  copies  of  printed  docu- 
ments it  bad  on  hand,  forcing  requestors  to  xerox  them  at  10  times  the  cost.  Even 
with  its  warehouse  bulging  with  copies,  IRS  refused  to  furnish  us  copies  at 
printed  material  rates  of  the  basic  training  texts  used  for  collection  officers. 
Nor  would  we  be  allowed  to  place  an  order  in  advance  of  publication,  so  we  could 
ensure  receipt  of  a  printed  copy. 

A  second  ploy  IRS  has  recently  adopted  as  we  mentioned  earlier  is  to  refuse 
to  allow  you  to  inspect  the  agency's  copies  of  records,  restricting  access  to  the 
purchase  of  photocopies  at  10(i  a  page  even  though  you  wished  to  inspect  not 
copy  the  docinnents.  This  has  occurred  on  a  number  of  requests  from  index  cards 
to  manual  directives.  Tlie  prohibitive  costs  under  such  a  procedure  are  often  as 
effective  as  an  outright  denial  in  limiting  access. 

While  the  amendments  proposed  in  S.  2543  do  not  appear  to  remedy  these  dif- 
ficulties directly,  we  would  hope  that  in  some  way  it  could  be  made  clear  then 
an  arbitrary  and  imreasonable  pricing  policy  is  effectively  the  same  as  a  denial 
of  access  and  therefore  reviewable  by  the  courts. 

The  ultimate  pricing  barrier  is,  however,  the  costs  of  instituting  a  court  suit 
to  force  compliance.  To  a  lot  of  people  like  ourselves,  this  is  an  important  bar- 
rier. We  are  encouraged  by  the  inclusion  of  a  provision  in  both  the  Senate  and 
House  bills  for  payment  of  reasonable  attorney  fees  by  the  government  to  a  suc- 
cessful litigent.  There  is  a  real  need  for  such  a  provision  in  the  law. 

Necessary  sanctions. — The  lack  of  any  real  sanctions  in  the  present  freedom  of 
information  statute  breeds  disrespect  for  the  law — a  disrespect  we  find  so  prev- 
alent among  IRS  officials.  It  is  an  attitude  displayed  when  IRS  officials  feel  free 
to  ignore  our  requests,  to  mislead  or  lie  to  us,  or  when  they  lower  themselves 
with  threats  of  retribution.  But  it  is  also  an  attitude  displayed  in  the  many 
less  significant  acts  which  piled  one  on  top  of  another  have  made  us  invest  four 
persistent  years  of  effort  into  gaining  access  to  information  that  rightfully 
should  have  been  made  available  for  the  mere  asking. 

As  long  as  agencies  are  free  to  flaunt  the  law  with  impunity,  citizens  will 
continue  to  be  wrongfully  barred  from  information.  After  all,  the  narrow  self- 
interests  of  bureaucracies  and  bureaucrats  are  typically  better  served  by  secrecy, 
not  disclosure. 

We  hope  Congress  will  enact  a  requirement,  such  as  that  found  in  the  Senate 
bill,  giving  courts  the  authority  to  fine  officials  responsible  for  flagrant  violation 
of  the  law.  Along  similar  lines  our  own  State  of  Washington  two  years  ago  passed 
a  state  freedom  of  information  law.  Although  modeled  closely  after  the  federal 
law,  it  provides  authority  to  the  court  to  impose  a  $25  fine  for  each  day  agency 
records  have  been  unlawfully  withheld.  Such  measures  as  these  are  based  upon 
the  simple  truth  that  government  officials,  as  well  as  private  citizens,  must  be 
held  accountable  for  their  actions. 

Administratively  implemented  changes. — Legal  changes  aside,  a  great  improve- 
ment in  opening  up  access  to  its  records  could  be  brought  about  administratively 
by  a  few  simple  changes  in  IRS  procedures  in  responding  to  freedom  of  infor- 
mation requests.  A  much  needed  improvement  would  be  wrought  if  IRS  field  of- 
fices were  authorized  to  make  a  document  available  to  other  requestors  once  it 
has  been  reviewed  and  released  by  the  National  Office  in  response  to  a  freedom 
of  Information  request. 

At  present  IRS  disclosure  policies  are  highly  centralized.  Only  the  National 
Office,  and  only  the  Assistant  Commissioner  (Compliance)  and  the  Commissioner 
within  the  National  Office,  have  been  delegated  the  authority  to  respond  to  re- 
quests for  information  under  the  Freedom  of  Information  Act. 

Obviously  such  a  centraliziation  creates  a  bottleneck  and  results  in  long  delays. 
Just  the  mere  requirement  of  having  to  write  to  Washington,  D.C.,  and  then 
await  a  reply  by  return  mail  means  weeks  of  delay  even  if  IRS  were  to  be 
prompt  in  responding. 

Once  a  request  reaches  Washington,  however,  the  delay  just  begins.  The  present 
procedure  in  processing  a  request  we  are  told  is  as  follows  regardless  of  whether 
the  request  received  is  the  first  for  a  particular  document  or  merely  duplicates  an 
earlier  request  which  has  already  been  processed  and  the  document  released.'' 


'  Thenreticnlly  at  least,  if  the  requested  document  has  already  been  placed  In  the 
National  Office'  Readinf;  Room  these  steps  are  short-circuited.  However,  we  have  been 
denied  access  to  documents  which  we  later  discovered  were  on  the  Reading  Room  shelves 
at  the  time  IRS's  written  reply  was  processed. 
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These  are  the  hurdles  a  request  must  pass :  ,  ^  x  ^         ^• 

(a)  First  the  letter  eventually  is  delivered  to  the  Freedom  of  Information 
Branch  of  Disclosure  Staff  where  the  Chief,  Mark  Farbenblum,  reviews  it  and 
asigus  it  to  an  analyst  to  prepare  a  reply.  .    ^.     .      ,       ^ 

(b)  The  aualvst,  who  may  have  a  backlog  of  50  or  more  requests  he  is  already 
working  on,  eventuallv  finds  time  to  locate  the  document  and  preliminary  dis- 
cussions are  held  with  the  IRS  staff  in  that  area  to  see  if  they  are  willing  to 
release  it  and  a  review  of  the  document  takes  place.  This  may  take  weeks  or 

months.  .  t^  •     i.       ^ 

(c)  The  analyst  eventually  drafts  a  tentative  letter  in  response.  It  is  typed 
and  then  goes  to  Mr.  Farbenblum,  FOI  Branch  Chief,  who  must  approve  the 
letter  or  send  it  back  to  the  analyst  if  as  Chief  he  doesn't  approve  of  having  the 
document  released. 

(d)  After  the  letter  clears  Mr.  Farbenblum's  desk,  it  begins  its  rounds  for 
approval  sign-off.  It  must  pass  across  every  official's  desk  who  conceivably  might 
be  concerned  about  releasing  the  document — each  official  having  veto  power  ta 
force  withholding  of  the  document.  If  for  example  the  document  concerns  the 
audit  area,  the  letter  must  be  approved  and  signed  off  by  officials  in  audit;  if 
the  document  concerns  more  than  one  area  as  is  often  the  case  it  must  go  to 
each  area  for  sign  off. 

(e)  Assuming  the  letter  passes  this  last  hurdle  it  is  routed  to  Edward  Scheiden- 
helm.  Technical  Assistant  to  the  Director  of  the  General  Litigation  Division 
within  the  Chief  Counsel's  Office,  for  approval  and  sign-off.  He  too  can  veto, 
releasing  the  document  or  impose  additional  conditions  on  its  release. 

(f)  Next,  it  usually  goes  to  the  Public  Affairs  Office  for  check  off.  Leor  II. 
Levine,  as  we  understand,  is  one  of  the  officials  within  Public  Affairs  across 
whose  desk  FOI  response  usually  pass. 

(g)  Finally,  it  lands  on  the  desk  of  Chief  of  Disclosure  Staff,  Charles  A.  Gibb, 
who  is  directly  over  the  Freedom  of  Information  Branch  where  the  letter  origi- 
nated. Mr.  Gibb  either  pens  Assistant  Commissioner  Hanlon's  name  on  the  letter, 
or  he  forwards  the  letter  to  Mr.  Hanlon  for  his  personal  signature  before  the 
letter  is  sent  out. 

Obviously  this  process  can  assume  a  great  deal  of  time,  particularly  since  there 
are  apparently  no  self-impose<l  time  limits  at  any  stage  of  the  way.  The  letter 
sits  on  each  person's  desk  until  he  makes  up  his  mind  or  gets  around  to  signing 
it  off.  Normally,  w^e  were  told.  Disclosure  Staff  does  not  monitor  the  progress  of 
the  letter  once  it  leaves  their  office  to  begin  its  rounds  for  approval  sign-off. 

It  seems  to  us  that  given  this  thorough  review  of  a  document  on  the  first 
go-around,  there  is  no  rational  reason  for  requiring  each  additional  requestor 
to  go  through  the  same  slow  process  of  obtaining  written  approval  from  Wash- 
ington before  he  is  allowed  to  see  the  document.  The  only  reason  we  can  see  for 
such  a  policy  is  to  discourage,  limit  and  delay  public  access. 

An  alternative  procedure  would  be  far  simpler :  authorize  field  offices  to  make 
a  document,  once  it  has  been  released  to  one  person,  available  to  anyone  else.  This 
has  on  rare  occasion  been  done  by  the  National  Office,  but  only  w^here  they  feared 
a  rash  of  adverse  publicity  by  not  doing  so. 

Already  each  Friday  IRS  prepares  and  sends  out  a  directive  listing  all  the 
new  documents  that  have  been  distributed  to  the  field  during  the  past  week  for 
internal  use.  (Distribution  Supplementary  Information  List  or  DS.L. )  It  would 
be  a  simple  matter  to  add  a  few  lines  to  that  directive,  or  to  some  other  direc- 
tive, noting  any  new  material  IRS  has  released  to  a  requestor  under  the  Freedom 
of  Information  Act  during  the  past  week  and  authorizing  all  field  employees  to 
furnish  that  material  where  available  in  the  local  office  to  other  requestors. 

By  the  same  token,  to  enable  members  of  the  public  to  be  aware  of  what  ma- 
terial is  now"  available,  IRS  should  also  be  required  to  post  these  lists  in  a 
public  place  in  local  offices,  as  well  as  publish  the  list  in  its  weekly  Internal 
Revenue  Bulletin.  Because  this  Bulletin  is  also  cumulated  semi-annually  by  the 
IRS  in  bound  volumes  available  in  many  public  libraries,  this  would  provide  a 
ready  research  aid  to  taxpayers  seeking  information. 

Now  there  is  no  practical  way  for  a  taxpayer  short  of  cominar  to  Washington 
himself  to  find  out  what  information  has  already  been  released  by  IRS  under 
the  Freedom  of  Information  Act.  Taxpayers  now  cannot  even  find  out  what 
information  is  located  on  the  shelves  of  IRS's  Reading  Room  in  the  National 
Office  without  coming  to  Washington  since  that  information  is  not  even  furnished 
over  the  telephone. 
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We  would  hope  that  this  Committee,  as  a  watchdog  over  implementation  of  the 
Freedom  of  Information  Act,  would  ask  IRS's  cooperation  in  implementing  such 
a.  procedure. 

IRIS  classification  practices  and  the  Library  of  Congress. — ^Although  the  Inter- 
nai  Revenue  IService  is  required  by  law  to  furnish  the  Library  of  Congress  copies 
of  internal  documents  it  publishes,  IRS  has  escaped  compliance  wiih  these  pro- 
visions by  placing  a  stamp  "for  otticial  use  only"  on  its  internal  publications 
harriug  access  to  outsiders. 

While  the  "official  use  only"  stamp  is  inappropriate  for  publications  required 
to  be  made  publicly  available  under  the  Freedom  of  Information  Act,  we  still 
find  such  basic  information  as  statistical  reports,  training  texts,  manuals, 
scientific  reports,  and  catalog  indexes  issued  bearing  this  stamp. 

Because  of  these  "official  use  only"  stamps  and  IRS's  general  reluctance  to 
make  its  internal  documents  available  to  the  Library  of  Congress,  these  materials 
are  not  being  furnished  the  Library.  Indeed,  we  have  more  information  in  our 
living  room  about  the  audit  compliance  end  of  the  Internal  Revenue  Service 
than  is  presently  available  on  the  shelves  of  the  Library  of  Congress. 

The  Library  of  Congress  was  originally  created  over  a  100  years  ago  to  serve 
as  a  reservoir  of  information  to  Congress.  Yet  little  information  about  one  of 
the  most  important  agencies  of  government,  the  Internal  Revenue  Service  is 
now  available  there. 

We  would  certainly  appreciate  if  this  Committee  would  ask  IRS  to  furnish  it 
with  the  criteria  and  procedures  presently  followed  before  an  "official  use  only" 
stamp  is  placed  on  its  documents,  and  an  explanation  why  documents  such  as 
statistical  reports,  training  textbooks,  manuals,  scientific  reports  and  indexes 
are  not  now  on  the  distribution  list  to  the  Library  of  Congress. 

We  appreciate  the  interest  of  this  Committee  and  the  opportunity  to  testify 
today.  Thank  you. 

Senator  Kennedy.  Mr.  Field  ? 

STATEMENT  OF  THOMAS  HELD,  EXECUTIVE  DIEECTOE, 
TAX   ANALYSTS  AND   ADVOCATES 

]Mr.  Field.  Mr.  Chairman,  I  am  going  to  abbreviate  my  statement. 

Senator  ICennedy.  Fine.  Execuse  me,  Senator,  did  you  have  any 
questions  ? 

Senator  Thurmond.  We  are  glad  to  have  them  all  here  and  give,  us 
their  views.  We  are  especially  glad  to  have  Mr.  Caplin  here. 

EEASONS  for  IRS  NONCOMPLIANCE  WITH  FOIA 

Mr.  Field.  Mr.  Chairman,  in  my  view  the  Internal  Revenue  Service 
has  generally  failed  to  comply  with  either  the  spirit  or  the  letter  of  the 
Freedom  of  Information  Act.  I  think  the  lirst  question  to  be  asked  is 
why  that  is  so.  Part  of  the  problem  is  the  statute  itself.  That  statute,  as 
originally  enacted  was  very  vague,  and  the  vagueness  encouraged  the 
Internal  Revenue  Service  to  think  that  the  statute  imposed  few  if 
any  new  requirements  on  it.  What  has  happened  is  that  subsequent 
judicial  interpretation  of  the  Freedom  of  Information  Act  has  elimi- 
nated much  of  the  confusion  about  the  meaning  of  key  phrases  in  the 
act.  But  although  some  Federal  agencies,  and  1  might  name  notably  the 
SEC  with  respect  to  no  action  letters  and  the  Food  and  Drug  Adminis- 
tration, have  reacted  to  these  judicial  developments,  by  expanding  the 
flow  of  information  about  their  operations,  there  has  been  no  parallel 
development  in  the  case  of  the  Internal  Revenue  Service.  Such  docu- 
ments as  the  Service  has  produced  in  response  to  the  Freedom  of  Infor- 
mation Act  have  generally  been  forced  from  it  by  lawsuits. 
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Now  the  most  serious  problem  it  seems  to  me  today  is  apparent  un- 
willingness of  the  Service  to  undertake  a  serious  ree valuation  of  its 
current  information  policies,  in  light  of  the  growth  of  the  law  under  the 
i'reedom  of  Information  Act.  As  a  matter  of  fact,  the  Service  today 
seems  to  me  to  be  digging  in  its  heels  and  resisting  further  disclosure. 
And  if  I  am  right  in  that  evaluation,  and  I  hope  I  am  not,  the  likely 
result  will  be  a  spate  of  lawsuits  testing  the  Service's  position  with 
respect  to  various  documents.  And  if  that  occurs,  my  guess  is  that  the 
Service  is  going  to  come  olf  second  best  in  most  of  those  confrontations. 
That  means  to  me  that  the  Service  has  a  great  deal  to  gain  from  prompt 
reevaluation  of  its  existing  public  information  policies. 

Now  there  is  another  reason  why  it  seems  to  me  that  the  Service  has 
been  slow  to  implement  the  Freedom  of  Information  Act  and  that 
reason  lies  in  the  Service's  traditions  and  outlook.  First  of  all,  there 
is  the  tradition,  which  is  shared  by  virtually  all  Federal  agencies,  of 
wartime  and  cold  war  secrecy.  But  the  survival  of  that  instinct  of 
secrec}'  within  the  Internal  Revenue  Service  at  a  time  when  other 
agencies  have  begun  to  root  these  instincts  out  suggests  that  other  in- 
fluences are  also  at  work. 

I  think  that  one  important  additional  factor  is  that  most  but  not  all 
Federal  tax  returns  are  protected  from  disclosure  by  statute.  What  that 
means  is  that  the  basic  document,  with  which  most  lES  personnel  work, 
is  a  document  that  quite  properly  should  be  kept  secret,  should  be 
treated  as  confidential.  But  the  Service  I  think  finds  that  that  basic  fact 
about  the  privacy  of  tax  returns  makes  it  easier  to  claim  that  other 
Service  documents  are  also  confidential. 

Now  lest  this  chain  of  reasoning  seem  fanciful,  I  want  to  invite  the 
subcommittee's  attention  to  a  recent  change  in  the  IRS  definition  of 
the  term  tax  "return."  As  Commissioner  Caplin  pointed  out  earlier 
this  morning,  that  definition  is  the  regulatory  definition  under  the 
provision  of  the  Revenue  Code,  sections  6103  and  7213,  which  protects 
the  privacy  of  the  documents  that  we  all  fill  out  each  year  and  all 
submit  to  the  Service.  What  has  happened  is  that  the  Service  has 
changed  the  definition  of  what  constitutes  a  tax  return  and  the  change 
is  so  broad  that  it  can  arguably  sweep  within  the  scope  of  the  statutory 
protection  for  tax  returns  virtually  every  piece  of  paper  within  the 
Internal  Revenue  Service. 

As  amended  the  term  "return"  includes  any  oral  or  written  infor- 
mation in  whatever  form,  "relating  to"  anything  which,  in  turn,  is 
"designed  to  be  supplemental  to  or  become  part  of  a  return." 
So  it  is  a  very  broad  definition. 

I  might  add  by  the  way  that  it  is  precisely  that  changes  in  the  reg- 
ulations which  the  Service  is  currently  reljdng  on  to  deny  public  ac- 
cess to  IRS  rulings.  And  as  you  will  recall,  that  was  one  of  the  topics 
on  which  Commissioner  Caplin  testified  in  his  earlier  testimony. 

The  basic  Service  argument  today  is  that  rulings,  which  frankly  I 
don't  think  anyone  ever  thought  were  tax  returns,  are  in  fact  returns 
within  the  scope  of  this  new  regulatory  definition  and  therefore  ex- 
empt from  Freedom  of  Information  disclosure. 

There  is  one  other  factor  within  the  category  of  Service  outlook  that 
has  contributed  I  think  to  reluctance  to  obey  the  Freedom  of  Infor- 
mation Act  and  that  is  a  curious  interpretation  of  the  lawyer-client 
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priviletre  I  won't  go  into  that  in  detail,  but  to  try  to  summarize  in  a 
nutshell  what  is  goin^  on,  I  think— and  the  Service  can  ne2:ate  me  it 
it  feels  I  am  incorrect  in  my  information— I  think  a  doctrine  has  de- 
veloped under  which  the  lES  attorneys  are  required  to  treat  the  Com- 
missioner of  Internal  Revenue  or  his  deputies  as  a  client  whom  they 
are  serving  rather  than  the  o-eneral  public.  And  that  means,  of  course, 
that  virtually  any  communication  between  an  IRS  attorney  and  his 
superiors  is  arsuably  exempt  from  Freedom  of  Information  disclosure 
because  disclosure  would  violate  tlic  attorney-client  privile^re.  It  seems 
to  me  that  the  proper  wav  to  deal  with  this  problem  is  to  apply  the 
attorney-client  privilege  in  the  context  of  a  orovernmental  aorency  m 
a  way  that  treats  the  American  public  as  clients  of  the  attorney  em- 
ployed by  that  agency.  That  interpretation,  as  far  as  I  am  concerned, 
has  the  advantage  of  emphasizing  that  the  Government's  attorneys' 
loyalties  are  to  the  public  interest  and  that  interpretation  also  seems 
likely  to  Avork  in  favor  of  rather  than  against  voluntary  public  dis- 
closure of  IRS  information. 

Now  I  would  like  to  return  for  just  a  moment  to  look  at  some  of 
the  pressures  which  are  being  brought  to  bear  on  the  IRS  against 
disclosure. 

One  of  the  reasons  why  I  was  so  encouraged  by  Commissioner  Cap- 
lin's  statement  earlier  this  mornmg  is  that  I  know  from  conversations 
and  experience  that  public  scrutiny  of  the  IRS  and  public  disclosure 
of  IRS  rules  and  documents  is  not  perceived  by  him  and  ]Derhaps  most 
members  of  the  tax  bar  as  being  in  their  best  interest.  If  nothing  more, 
the  public  scrutiny  and  public  disclosure  is  going  to  make  the  average 
tax  practitioner's  work  more  difficult  and  it  is  going  to  make  it  a  little 
more  time  consuming  to  get,  for  exam])le,  a  Revenue  ruliuir  from  the 
Service.  Furthermore  increased  IRS  disclosure  under  the  Freedom  of 
Information  Act  is  also  likely  to  break  up  the  little  pockets  of  private 
law  expertise,  wdiat  I  woukl  call  private  law  monopolies  sometimes, 
which  IRS  secrecy  has  created  and  sustained.  What  it  amounts  to  is 
that  because  the  IRS  has  not  published  many  of  its  rulings  and  be- 
cause many  of  its  basic  policy  documents  are  not  published  at  all,  as  a 
consequence  many  tax  practitioners  are  not  able  to  ascertain  with  clar- 
ity what  the  law  is  on  a  given  subject  at  least  not  without  consulting  a 
privileged  few  who  have  gotten  an  inside  track  in  a  particular  area. 
And  if  a  practitioner  is  the  beneficiary  of  a  private  law  monopoly,  as 
I  tend  to  call  it,  naturally  he  is  not  anxious  to  see  that  privileged  posi- 
tion broken  up  by  making  generally  and  cheaply  available  to  everyone 
what  he  often  with  great  effort  has  made  available  for  himself  and 
his  clients. 

Senator  Kennedy.  You  mean  that  a  number  of  those  who  are  prac- 
ticing the  tax  law  may  not  favor  the  kind  of  disclosures  that  Mr.  Cap- 
lin,  for  exam]:)le,  who  probably  is  the  leading  tax  lawyer  in  the  cit}^, 
would  support  ? 

Mr.  Field.  That  is  correct,  Senator,  and  indeed  that  is  why  I  found 
his  statement  this  morning  to  be  so  encouraging. 

Now  there  is  a  final  factor  that  needs  to  be  mentioned  to  understand 
why  the  IRS  has  been  slow  to  respond  to  the  dictates  of  the  Freedom 
of  Information  Act  and  that  is  quite  simply  the  weakness  of  public 
interest  groups  themselves.  Without  going  into  detail,  we  see  ranged 
here  at  this  table  between  Phil  and  Sue  Long  and  myself  a  good  chunk 
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of  the  entire  battle  force  which  does  battle  with  the  IRS  on  the  Free- 
dom of  Information  Act. 

Senator  Kexxkdy.  You  are  doing  very  well  I  nmst  say. 

Mr.  FiEiJ).  Well,  there  is  the  phrase  that  ''because  my  cause  is  just, 
my  strength  has  the  strength  of  10."  And  that  phrase  indeed  does  have 
my  truth  to  it.  But  the  fact  is  it  is  our  own  iiiadcciuacies  and  oui-  own 
weakness  that  has  prevented  us  from  bringing  clearly  to  the  atten- 
tion of  the  IRS  tlie  need  for  compliance  with  the  law  and  reevalua- 
tion  of  their  policies  in  light  of  the  recent  cases  which  have  been  con- 
struing the  Fieedom  of  Information  Act. 

NEED    FOR    DISCLOSURE 

I  Avould  like  to  close,  Mr.  Chairman,  by  turning  just  for  a  moment 
or  two  to  the  reasons  why  I  believe  disclosure  of  IRS  documents  is 
so  important.  I  am  going  to  mention  two  points.  The  first  is  entitled — 
and  I  am  quoting  from  Judge  Robinson's  decision  in  our  own  tax 
analysts  case  earlier  this  j-ear — the  first  section  of  it  is  entitled  "Secret 
Law  is  an  Abomination." 

Now  I  use  tliat  phrase  not  simply  because  it  has  a  ring  to  it  and 
not  simply  because  it  has  been  blessed  by  judicial  usage,  l)ut  because 
I  am  very  concerned  that  the  IRS  has  built  up  an  enormous  body  of 
secret  law  which  is  simply  unavailable  to  the  public,  to  the  tax  bar 
or  anyone  else  except  in  the  form  of  leaks.  Included  in  that  body  of 
secret  law  are  hundi-eds  of  thousands  of  unpublished  private  rulings, 
tens  of  thousands  of  wdiich  are  classified  by  the  Service  as  having  ref- 
erence value,  which  is  to  say  precedential  significance.  Also  included 
arc  thousands  upon  thousands  of  secret  policy  memoranda  that  con- 
stitute official  interpretations  of  published  regulations  and  other  an- 
nouncements. Those  are  the  AOD's  and  the  GCM,  Avhich  are  actions 
on  decisions  and  the  General  Counsel's  memoranda  that  Commissioner 
Caplin  mentioned  earlier. 

Senator  Kennedy.  Could  I  ask,  does  your  law  firm  keep  rulings  for 
future  reference  ? 

Mr.  Caplin.  No;  we  just  have  a  file  of  our  own  I'ulings  w^e  have 
procured  in  our  office.  We  don't  attempt  to  collate  rulings  from  other 
offices.  "We  just  kind  of  built  up  the  knowledge.  There  is  an  interchange 
though.  Various  members  of  our  law  firm  will  have  friends  in  other 
firms.  If  they  have  a  problem,  if  they  have  had  an  encounter  before, 
they  might  want  to  find  out  whether  the  Service  has  ruled  in  a  par- 
ticular area. 

Senator  Kennedy.  Do  those  precedents  have  weight  when  they  are 
presented  to  the  IRS  ? 

Mr.  Caplin.  Well,  they  are  not  of  binding  impact  but  they  do  help 
persuade  the  Service.  The  fact  that  they  have  issued  a  ruling  of  one 
sort  to  someone  else  puts  them  on  notice  that  well,  they  have  to  have 
valid  reasons  for  denying  one  to  you.  This  sometimes  happens  Avhere 
a  policy  will  change.  They  may  find  that  they  issued  a  ruling  a  year 
ago  and  perhaps  they  hadn't  considered  all  of  the  problems  and  may- 
be they  are  concerned  about  the  validity  of  that  ruling  and  maybe 
holding  back  on  issuing  current  rules.  You  can't  prevent  that.  I  think 
that  option  has  to  continue.  But  it  is  persuasive,  Senator,  to  have 
someone  else's  ruling  or  to  know  that  a  ruling  was  issued.  Of  course 
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in  connection  witli  large  corporate  mergers,  frequently  a  copy  of  the 
riilino;  will  be  annexed  to  tlie  proxy  material  and  the  shareholders 
will  be  told  to  annex  a  copy  of  that  ruling  to  their  tax  returns.  It 
doesn't  always  happen,  but  you  will  frequently  see  that. 

IVIr.  Field.  I  think  it  is  fair  to  say  the  requirement  of  the  SEC  with 
respect  to  rulings  involving  corporate  mergers  have  been  very  help- 
ful in  bringing  to  the  ]5ublic  attention  the  rulings  that  the  IRS  is  not 
yet  ready  to  publish.  For  the  rest,  we  have  got  to  rely  on  sitting  down 
at  lunch  some  time  Avith  a  tax  practitioner  and  hoping  that  he  will 
share  his  skill  with  us. 

Senator  Kexnedy.  As  I  understand  it,  the  SEC  rulings  are  public 
and  the  Federal  Trade  Commission's  individual  opinions  are  public  ? 

Mr.  Field.  That  is  right.  In  both  cases  they  are  now  public.  The 
Securities  and  Exchange  Commission's  no  action  letters,  which  are 
essentially  clearances  for  corporate  transactions,  were  made  public 
by  a  voluntary  decision  of  the  SEC  about  2  years  ago  in  compliance 
with  the  Freedom  of  Information  Act,  and  quite  frankly,  many  of 
us  thought  that  since  the  SEC  had  taken  that  step  with  respect  to 
something  which  is  very  similar  to  an  Internal  Revenue  Service  rul- 
ing, that  the  IRS  would  be  quick  to  follow. 

Senator  Kennedy.  You  would  think  so.  I  mean  obviously  they  must 
have  a  lot  of  sensitive  information  in  terms  of  business  practices, 
financial  dealings,  and  so  on  that  is  important  in  terms  of  the  com- 
petitive situations. 

Mr.  Field.  Yes ;  and  let  me  add  to  that  sensitive  inf orrnation  point 
that  in  our  own  case  we  have  faced  and  I  think  dealt  wtih  the  prob- 
lem of  what  to  do  when  an  Internal  Revenue  Service  ruling  contains 
other  sensitive  information.  The  ruling  in  question  involved  a  Cleve- 
land firm  that  produced  a  metal  called  beryllium — and  if  the  reporter 
is  able  to  spell  beryllium,  I  will  take  her  to  lunch — ^but  in  any 
event 

Senator  Kennedy.  If  you  can  tell  me  how  to  spell  it,  I  will  tell  you 
how  to  spell  diethylstilbestrol. 

Mr.  Field.  I  am  not  sure  of  my  ability  to  spell  the  word.  I  have 
missed  it  many  times  so  I  am  not  going  to  take  you  up  on  that. 

The  rule  in  question  contained  a  description  of  a  patented  process. 
The  attorneys  for  the  firm  and  ours  sat  down  with  a  razor  blade  and 
negotiated  a  little  bit  over  precisely  where  the  razor  blade  ought  to 
be  applied,  agreed,  and  applied  it.  The  ruling  is  no\y  part  of — well, 
it  is  now  an  appendix,  a  public  appendix  of  our  brief  in  district  court. 
The  firm  itself  had  no  objection  to  that  procedure.  And  I  might  add 
that  procedure  was  applied  by  us  in  consultation  with  counsel  for  the 
other  side  after  the  event  and  is  essentially  similar  to  what  Commis- 
sioner Caplin  was  proposing  be  done  as  a  routine  matter  in  the  fu- 
ture before  the  event,  before  the  ruling  is  issued.  It  seems  to  me  to  be 
a  perfectly  feasible  procedure. 

In  any  event  to  summarize  with  two  points,  with  which  I  want  to 
close.  I  "would  like  to  say  that  I  firmly  believe  as  a  tax  attorney  that 
the  IRS  owes  the  public  the  fullest  possible  disclosure  of  the  legal 
materials  that  it  uses  internally  to  interpret  and  explain  its  published 
rules.  If  an  IRS  agent  or  an  IRS  attorney  has  access  to  a  legal  mem- 
orandum that  interprets  or  explains  the  meaning  of  a  published  rule 
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or  decision,  that  internal  memorandum  ought  in  my  view  to  be  equally 
available  to  the  public. 

Senator  Kennedy.  Now,  how  do  you  resjwnd  to  the  point  that  if  the 
public  had  access  to  memoranda,  then  maybe  skilled  tax  lawyers  could 
use  them  in  ways  to  circumvent  the  law  and  create  more  loopholes  ? 

Mr.  Field.  Well  there  is  no  question  but  that  public  avaihibility  of 
information  as  to  who  has  gotten  a  tax  interpretation  from  the  IRS 
means  that  everyone  else  will  get  a  similar  favorable  interpretation 
promptly.  But  that  goes  to  the  point  which  Phil  and  Sue  Long  em- 
phasized, Senator,  the  question  of  equal  treatment  of  similarly  situated 
taxpayers.  If  indeed  a  favorable  interpretation  is  appropriate  in  the 
case  of  taxpayer  A,  it  ought  to  be  equally  appropriate  in  the  case  of 
taxpayers  B.  C,  and  D. 

Senator  Kennedy.  And  if  there  is  a  public  reason  why  this  cannot 
be  disclosed,  then  it  is  up  to  the  Congress  to  alter  that  ? 

]Mr.  Field.  That  is  right. 

Senator  Kennedy.  I3ut  in  this  case  we  just  don't  know.  "We  get  to 
the  inequity,  that  the  law  may  not  be  applied  uniformly,  in  other 
words,  that  taxpayer  B  has  no  reason  to  know  that  taxpayer  A  is  able 
to  get  a  certain  kind  of  agreement  and  the  public  doesn't  know  and 
the  Congress  ought  to  know  and  ought  to  do  something  about  it. 

Mr.  Caplin.  Senator,  the  best  schooling  on  tax  avoidance  can  be 
found  in  congressional  hearings  where  an  exposure  of  the  various  types 
of  tax  preferences  and  tax  advantages  are  made  but  then  these  things 
are  frequently  left  just  lingering  and  yet  there  has  been  the  publicity 
and  exposure' and  I  am  sure  stimulation  for  use.  I  don't  think  you  can 
hide  behind  that  though.  I  don't  think  that  is  a  good  answer  though. 

But  I  think  you  were  touching  on  a  related  point ;  where  the  lawyers 
for  the  Commissioner  talk  about  how  you  separate  one  issue  from 
anotlier,  that  is,  one  side  of  the  line  where  you  have  tax  liability  and 
on  the  other  side  where  you  would  not  have  tax  liability.  I  think  that 
is  a  point  related  to  this,  that  is,  that  by  giving  a  guideline  you  would 
be,  let  us  say.  giving  a  guideline  on  how  to  avoid  taxes.  Then  I  would 
assume  Torn  Field  would  say,  well,  that  ought  to  be  part  of  the  public 
knowledge  anyway. 

Mr.  Field.  That  is  correct. 

Mr.  Long.  I  think  one  thing  that  might  be  brought  out.  what  they 
are  talking  about  is  the  top  1  percent  of  the  taxpayers.  The  other  99 
percent  of  the  taxpayers  have  no  access  to  rulings  and  they  have  no 
access  to  technical  advice.  We  tried  it  4  years  ago  in  our  first  trip.  We 
tried  to  get  technical  advice.  At  that  time  we  were  inexperienced  and 
we  went  through  the  Assistant  to  the  Director  of  the  Audit,  INIr.  Woolf , 
and  they  said  that  it  isn't  right ;  it  is  a  privilege. 

Mrs.  Long.  The  little  people  just  don't  have  that  privilege. 

Mr.  Long.  The  little  people  don't  have  that  privilege.  That  is  what 
I  would  like  to  say.  Like  even  for  the  taxpayers'  assistance  programs, 
if  you  go  in  and  have  taxpayers'  assistance  at  an  agency  of  IRS.  there 
is  nothing  tliat  will 

INIrs.  Long.  Nothing  that  will  bind  on  them. 

Mr.  Long.  At  an  audit,  yes,  thank  you. 

There  is  a  final  point  I  would  like  to  make.  Mr.  Chairman.  It  is  an 
additional  and  in  my  view  very  serious  reason  why  compliance  with 
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the  Freedom  of  Information  Act  is  very  mucli  in  tlie  Service's  own 
interest.  It  relates  to  the  protection  of  the  IRS  against  improper  po- 
litical pressures.  Now  like  any  Federal  agency,  the  IRS  is  subject  to 
political  pressures  of  various  sorts.  Some  are  legitimate  such  as  a  let- 
ter from  a  INIember  of  Congress  regarding  a  constituent  inquiry.  In  my 
view  that  is  a  perfectly  appropriate  part  of  the  ombudsman  role  the 
Congress  has  had  to  assume  since  the  Federal  bureaucracy  has  grown. 

Senator  Kennedy.  You  are  aware  that  the  IRS  Manual  says  that 
the  taxpayer  may  waive  his  privilege  surrounding  his  income  tax  re- 
turn information  in  several  ways  as,  for  example,  the  taxpayer  com- 
municates with  his  Congressman  complaining  about  some  complex 
action  that  the  Service  has  taken.  Now  that  is  right  out  of  the  IRS 
IManual.  Tlie  taxpayer  may  lose  his  right  to  privacy  by  writing  his 
Congressman.  Noav  what  sense  is  there  on  that? 

IVIr.  Field,  I  hope — and  I  cannot  supply  you  with  definitive  informa- 
tion on  that  portion  of  the  manual — but  I  hope  that  the  meaning  of 
that  phrase  is  considerably  more  narrow  than  it  may  seem  on  the  sur- 
face. The  Service  will  have  to  tell  you  whether  I  am  right  about  what 
I  am  about  to  say,  but  I  hope  and  suspect  what  that  means  is  that  if  a 
taxpayer  requests  congressional  assistance  in  connection  with  a  tax 
problem,  that  the  Service  can  share  with  the  congressional  representa- 
tive alone  or  with  his  staff  information  with  respect  to  the  taxpayer's 
return.  I  hope  that  is  all  that  means.  If  it  means  that  there  is  a  general 
waiver  of  the  privilege  of  confidentialitv,  then  it  seems  to  me  to  be  a 
much  more  serious  statement  and  one  that  the  IRS  ought  to  be  ques- 
tioned on.  But  I  hope  and  suspect  it  means  the  first  and  not  the  second. 
Mr.  Caplin.  I  think  one  of  the  problems  the  Service  has  is  in  re- 
sponding to  adverse  publicity.  When  the  taxpayers  start  releasing 
things  saving  the  Revenue  Service  hit  him  over  the  head,  they  like  to 
explain  the  circumstances.  And  this  may  be  broader  than  what  you 
have  said.  It  may  be  that  they  are  reserving  the  right  to  respond  if  the 
Congressman  gets  and  starts  making  some  noise. 

IMPROPER    PRESSURES    OX    IRS 

Mr.  Field.  In  any  event,  it  does  seem  to  me  that  in  the  last  year  we 
have  seen  some  pressures  brought  to  bear  on  the  Internal  Revenue 
Service  that  cannot  in  any  way  be  charactei-ized  as  legitimate.  For 
example,  I  reo-ard  as  illegitimate  the  sort  of  political  pressure  that 
apparently  led  to  the  publication  of  Revenue  Ruling  7235.5  and  that  is 
the  ruling  that  permitted  maior  political  doners  to  avoid  gift  tax  by 
breaking  their  gifts  up  into  $8,000  units.  And  I  note  that  in  a  case, 
which  has  been  tried  by  Commissioner  Caplin's  firm  that  the  District 
Court  of  the  District  of  Columbia  has  recently  found  as  a  fact  that 
illegitimate  political  pressures  influenced  the  "denial  bv  the  IRS  of 
tax  exemption  for  a  group  called  the  Center  for  Corporate 
Responsibility. 

Now  the  problem  in  this  area  for  the  IRS,  as  for  any  Federal 
agencv,  is  to  separate  the  illegitimate  pressures  from  the  legitimate. 
And  in  dealing  Avith  this  problem  it  seems  to  me  tliat  the  Service  has 
missed  a  very  important  point  and  that  is  that  public  scrutiny  and 
public  disclosure  are  among  an  agencv's  best  defense  against  improper 
political^  pressure.  If  an  agency  makes  a  habit  of  operating  on  the 
record,  it  is  less  likely  that  improper  proposals  will  even  be  made 
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because  the  proponent  will  not  want  his  request  to  become  a  matter 
of  public  record.  And  if  the  agency  spreads  its  decision  promptly  on 
the  public  record  thereby  inviting  public  comment  and  scrutiny,  it  is 
far  less  likely  that  political  favors  can  be  conferred  without  generating 
adverse  public  comment. 

So  in  that  way  the  very  fact  of  public  disclosure  can  strengtheii  a 
bureaucrat ^s  hand  when  he  is  forced  to  deal  with  improper  political 
TDi'essure. 

Now  in  dealing  with  this  subject,  in  considering  this  subject  I  think 
it  is  proper  in  closing  to  realize  that  the  full  story  about  recent  political 
pressures  on  the  Internal  Revenue  Service  has  yet  to  be  written.  Among 
other  things,  the  Joint  Committee  on  Internal  Revenue  Taxation  has 
yet  to  complete  its  examination  of  the  files  of  the  Service's  now  dis- 
i)anded  Special  Service  Staff.  And  although  the  Joint  Committee  has 
absolved  the  IRS  from  blame  in  its  handling  of  the  famous  "Enemies 
List;'  the  verdict  on  the  "Friends  List"  is  not  yet  in.  Furthermore 
unless  this  subcommittee  or  some  other  branch  of  Congress  investigates 
the  matter,  the  full  story  about  the  $3,000  gift  tax  ruling  and  the  Cen- 
ter for  Corporate  Responsibility  ruling  seems  unlikely  to  come  out. 
When  and  if  the  facts  in  these  areas  become  known,  I  think  that  we 
will  see  more  clearly  the  need  to  encourage  the  IRS  to  develop  better 
defenses  against  political  pressure.  Public  scrutiny  and  public  dis- 
closure are  amongst  the  more  important  of  those  defenses.  Thank  you. 

[Statement  in  full  follows :] 

Statement  by  Thomas  F.  Field,  Executive  Director,  Tax  Analysts  and 

Advocates 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Administrative  Practice 
and  Procedure,  I  am  grateful  for  your  invitation  to  comment  on  the  implementa- 
tion of  the  Freedom  of  Information  Act  by  the  Internal  Revenue  Service.  This 
is  an  important  subject,  and  this  Subcommittee  can  perform  a  very  useful 
service  by  focusing  the  attention  of  both  the  public  and  the  IRS  on  this  question. 

I.    THE  reasons   for  IRS   NONCOMPLIANCE  WITH   THE  FREEDOM   OF  INFORMATION   ACT 

In  my  view,  the  Internal  Revenue  Service  has  generally  failed  to  comply  with 
either  the  spirit  or  the  letter  of  the  Freedom  of  Information  Act.  There  are 
several  reasons  for  this  state  of  affairs  : 

1.  The  statute  itself. — The  Freedom  of  Information  Act,  as  enacted,  was 
phrased  in  very  vague  terms.  Vagueness  particularly  characterized  the  nine 
exemptions  or  "escape  clauses"  in  the  Act.  This  vagueness  encouraged  the  Internal 
Revenue  Service — like  many  other  federal  agencies — to  give  a  broad  interpreta- 
tion to  the  Act's  exemption  clauses  and  a  narrow  interpretation  to  its  disclosure 
provisions.  Moreover,  the  vagueness  of  the  Freedom  of  Information  Act's  lan- 
guage encouraged  the  belief  on  the  part  of  the  Internal  Revenue  Service  that  the 
Act  imposed  few,  if  any,  new  obligations  on  the  IRS.^ 

Subsequent  judicial  interpretation  of  the  Freedom  of  Information  Act  has 
eliminated  much  of  the  confusion  about  the  meaning  of  key  phrases  in  the  Act. 
In  genera],  these  judicial  interpretations  have  tended  to  enlarge  the  public's 
right  to  obtain  information  about  the  operations  of  government  agencies.  The 
courts  have  done  this,  in  the  main,  by  giving  a  strict,  narrow  interpretation  to 
the  Act's  nine  exception  clauses.'  In  so  doing,  they  have  been  implementing  the 

1  Sp<^,  for  example,  "Chief  Counsers  Classification  of  Records"  under  r>  IT  R  C  5.")'' 
the  "Freedom  of  Information  Act."  by  L.  R.  Uretz  et  al.  (Unpublished  manu.script  now 
on  file  in  Civil  Action  No.  841-72  (D.D.C.) 

=  Th"  exception  to  this  statement  is  the  Supreme  Court  decision  in  Environmental 
Protection  Agency  v.  Mink,  410  U.S.  73  (197.3),  relating  to  classified  atomic  energy 
information. 
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intent  of  Congress,  as  expressed  in  the  Committee  reports  relating  to  the  Freedom 
of  Information  Act,  which  malie  it  clear  that  the  purpose  of  the  Act  is  to  increase 
the  public's  flow  of  information  about  its  government.^ 

But,  although  some  federal  agencies  have  reacted  to  these  judicial  developments 
by  expanding  the  flow  of  information  about  their  operations,  there  has  been 
no  parallel  development  in  the  ease  of  the  Internal  Revenue  Service.  Such  docu- 
ments as  the  Service  has  produced  in  response  to  the  Freedom  of  Information  Act 
have  generally  been  forced  from  it  by  lawsuits — and,  even  then,  the  Service's 
compliance  with  the  dictates  of  the  courts  has  been  slow  and  incomplete.  This 
is  particularly  true  in  the  case  of  the  Internal  Revenue  Manual. 

Even  more  serious,  however,  is  the  apparent  unwillingness  of  the  Service  to 
imdertake  a  serious  reevaluation  of  its  current  information  policies,  in  light  of 
the  growth  of  the  law  under  the  Freedom  of  Information  Act.  If  such  a  reevalu- 
ation were  undertaken  today,  I  think  that  the  Service  would  find  that  its  current 
policy  of  withholding  information  has  little  remaining  legal  justification  in  most 
instances.  Instead,  however,  the  Service  seems  to  be  digging  in  its  heels  and 
resisting  further  disclosure  of  any  sort ;  the  likely  result  will  be  a  spate  of  law- 
suits testing  the  Service's  position.  If  that  occurs,  my  guess  is  that  the  Service 
will  come  oft  second  best  in  those  courtroom  confrontations.  And  if  I  am  right 
about  that,  the  Service  has  a  great  deal  to  gain  from  i)rompt  reevaluation  of 
its  existing  public  information  policies.  Unfortunately,  I  see  little  sign  that 
it  is  willing  to  undertake  that  task. 

2.  IRS  participation  in  the  1966  attempt  to  subvert  the  FOIA. — Service  com- 
pliance with  the  Freedom  of  Information  Act  is  also  hampered  by  the  legacy 
of  the  attempt,  in  1966.  to  subvert  the  Freedom  of  Information  Act  by  rewriting 
the  House  Committee  Report  relating  to  that  Act.  As  you  know,  the  Department 
of  Justice,  in  1966,  prevailed  on  the  House  committee  that  considered  the  Free- 
dom of  Information  Act  to  write  a  committee  report  on  the  Act  whicli  largely 
reflected  executive  branch  views — including  IRS  views.  But  no  changes  were 
made  in  the  statute  itself.  The  result  was  a  committee  report  which  subverted, 
rather  than  clarified  the  law.* 

That  committee  report  has  been  roundly  condemned  both  by  the  courts  and  by 
leading  experts  in  the  field  of  administrative  law.^  But  the  Internal  Revenue 
Service  continues  to  treat  the  House  report  as  the  true  gospel,  even  through 
the  courts  have  long  since  declared  it  to  be  apocrypha.  It  is  time,  I  think,  for 
the  Service  to  recognize  that  information  policies  rooted  in  the  House  report 
on  the  Freedom  of  Information  Act  will  not  withstand  judicial  .scrutiny. 

3.  The  Service's  traditions  and  outlook. — The  service's  traditions  and  outlook 
furnish  another  possible  explanation  for  its  grudging  compliance  with  the  Free- 
dom of  Information  Act.  First,  there  is  the  tradition — shared  with  other  federal 
agencies — of  wartime  and  cold  war  secrecy.  But  the  survival  of  these  instincts 
in  the  IRS — at  a  time  when  other  agencie.'^  have  begun  to  root  them  out — sug- 
gests that  other  influences  are  also  at  work. 

Among  these  additional  influences  is  the  fact  that  most  (but  not  all)  Federal 
tax  returns  are  protected  from  disclosure  by  statute."  One  can  debate  the  wisdom 
of  this  statutory  policy,  and  it  is  worth  noting  that  at  some  periods  and  in  some 
states,  tax  returns  have  been  open  to  public  scrutiny.  But  I  think  it  is  fair  to 
say  that  the  statute  that  mandates  privacy  for  tax  returns  enjoys  widespread 
public  understanding  and  support,  and  seems  to  be  an  important  adjunct  to  our 
self -assessment  system  of  taxation. 

Because  tax  returns  are  exempted  from  disclosure  by  statute,  IRS  personnel 
are  accustomed  to  treating  the  basic  documents  with  which  they  work  as  con- 
fidential. That  fact,  in  turn,  makes  it  easier  to  claim  that  other  Service  docu- 
ments are  confidential. 

Lest  this  chain  of  reasoning  seem  fanciful,  I  want  to  invite  the  Subcommittee's 
attention  to  a  recent  change  in  the  IRS  definition  of  the  term  tax  •'return". '' 


3  See  the  discussion  of  this  point  in  Bristol-Myers  v.  FTC,  424  F.  2d  935,  938  (D.C. 
Cir)   (1070). 

<H.  Rep.  1497,  89th  Con?.  (1966) 

'See  Davis.  Administr.ative  Law  Treaties  131  (1959,  Supp.  1970)  and  the  cases  there 
cited.  Davis  states  fiatly  that  the  House  Committee  Report  "is  not  the  law." 

<'  In  this  discussion,  I  use  the  term  "return"  in  the  traditional  sense  of  a  detailed  com- 
putation of  tax  liabilities,  rather  than  in  the  expanded  sense  recentl.v  devised  b.v  the  IRS 
in  an  apparent  attempt  to  avoid  the  requirements  of  the  Freedom  of  Information  Act. 

^  See  sec.  301.6103(a)-3  of  the  Treasury  Regulations  on  Procedure  and  Administration, 
promulgated  under  Executive  Order  11650,  1972-1  Cum.  Bull.  381,  dated  Feb.  16,  1972. 
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This  change,  promulgated  on  February  18,  1972  tvithoiit  opportunity  for  public 
comment  or  criticism,  enormously  broadens  the  definition  of  the  term  , 'return", 
so  as  to  sweep  within  its  scope  almost  any  document  in  the  hands  of  the  Internal 
Revenue  Service.  As  amended,  the  term  "return"  includes  any  oral  or  written 
information,  in  whatever  form,  "relating  to"  anything  which,  in  turn,  is  "designed 
to  be  supplemental  to  or  become  part  of  a  return."  This  definition  is  broad  enough 
to  include,  and  thereby  exempt  from  disclosure,  all  the  records  and  proceedings 
of  the  Internal  Revenue  Service.  For  example,  it  is  currently  being  used  by  the 
Service  to  deny  public  access  to  the  texts  of  IRS  rulings,  such  as  the  ruling  that 
approved  the  tax-free  character  of  the  ITT-Hartford  Fire  Insurance  merger,  and 
even  the  letter  of  technical  advice  that  revoked  that  earlier  ruling  as  a  mistake. 
Yet  another  factor  contributing  to  the  Service's  resistance  to  public  disclosure 
is  a  curious  interpretation  of  the  doctrine  that  communications  between  attorney 
and  client  are  privileged.  In  the  context  of  private  attorneys  dealing  with  clients, 
that  doctrine  is  clear  enough.  But  in  the  context  of  a  Federal  agency,  application 
of  that  doctrine  becomes  more  diflicult. 

If,  as  now  seems  to  be  the  case,  the  Service  takes  the  position  that  the  Com- 
missioner of  Internal  Revenue  and  his  principal  deputies  are  the  "client",  then 
virtually  all  communications  between  those  officials  and  the  thousands  of  attor- 
neys employed  by  the  IRS  are  arguably  immunized  from  disclosure.  Included  in 
these  communications  are  memoranda  explaining  final  policy  positions — such  as 
General  Counsel's  Memoranda  and  Actions  on  Decisions — to  which  the  public 
should  have  access  precisely  because  the  policies  interpreted  in  those  documents 
affect  the  pocketbook  of  every  American. 

It  seems  to  me  that  a  more  reasonable  interpretation  of  the  lawyer-client 
privilege  in  the  context  of  a  government  agency  would  treat  the  American  public 
as  the  "client"  of  an  attorney  employed  by  the  agency.  That  interpretation  has 
the  advantage  of  emphasizing  that  the  Government  attorney's  highest  loyalty 
is  to  the  public  interest ;  such  an  interpretation  also  seems  likely  to  w'ork  in 
favor,  rather  than  against,  voluntary  public  disclosure  of  IRS  information. 

4.  Institutional  pressures  against  disclosure. — Study  of  the  cluster  of  private 
institutions  surrounding  the  Internal  Revenue  Service  also  helps  to  explain 
why  the  IRS  has  been  so  slow  to  obey  the  Freedom  of  Information  Act. 

The  first  and  most  important  of  these  private  institutions  is  the  tax  bar.  I 
think  it  is  fair  to  say  that  public  scrutiny  of  the  IRS,  and  public  disclosure  of  IRS 
rulings  and  documents,  is  not  perceived  by  most  members  of  the  private  tax  bar 
as  being  in  their  best  interests.*^  If  nothing  more,  the  public  scrutiny  that  is  man- 
dated by  tlie  Freedom  of  Information  Act  will  tend  to  make  tax  practitioners' 
work  more  diflicTilt,  by  (a)  making  Service  personnel  more  cautious  about  possi- 
ble mistakes,  and  (b)  more  reluctant,  as  a  consequence,  to  act  hastily  in  response 
to  a  tax  practitioner's  request  for  a  ruling  or  other  decision. 

Increased  IRS  disclosure  under  the  Freedom  of  Information  Act  is  also  likely 
to  break  up  the  "private  law  monopolies"  that  IRS  secrecy  has  created  and 
sustained.  Because  the  IRS  has  not  published  many  of  its  rulings,  and  because 
most  of  its  basic  policy  documents  are  not  published  at  all,  many  tax  practitioners 
are  unable  to  ascertain  with  clarity  what  the  law  is  on  a  given  subject — at  least 
not  without  consulting  a  privileged  few  who  have  gotten  an  inside  track  in  a 
particular  area,  by  having  worked  for  the  IRS  in  the  past,  by  having  processed 
large  numbers  of  private  ruling  requests  or  cases  in  a  specialized  area,  or  by 
hiring  junior  attorneys  from  the  IRS  who  have  specialized  knowledge  (and 
possilily  specialized  files). 

In  all  these  ways,  some  tax  practitioners  have  gotten  a  hammerlock  on  clients 
who  are  interested  in  particular  areas  of  the  tax  law.  Adoption  of  a  policy  of 
broad  public  disclosure  under  the  Freedom  of  Information  Act  would  destroy 
these  "private  law  monopolies"  by  making  available  to  all  tax  practitioners  the 
knowledge  about  IRS  policies  that  can  now  be  obtained  by  only  a  few.  Those 
few  obviously  have  a  strong  interest  in  the  maintenance  of  IRS  secrecy.  Elimi- 
nation of  that  secrecy  would  mean  that,  in  the  future,  the  only  way  to  get  a 
hammerlock  on  knowledge  about  a  particular  area  of  the  tax  law'  would  be 
through  hard  work  and  native  wit — rather  than  through  a  combination  of  prior 
government  experience  and  careful  collection  of  IRS  leaks. 

Surprisingly,  some  of  the  tax  publishers  are  also  among  the  institutions 
generally  opposed  to  broader  IRS  disclosure.  In  the  case  of  those  publishers 


*  There  are  a  substantial  number  of  happy  exceptions  to  this  statement. 
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who  specialize  in  tlie  collection  and  circulation  of  IRS  leaks,  their  reasons  for 
opposing  an  end  to  secrecy  are  obvious :  Broad  disclosure  would  make  generally 
and  cheaply  available  what  they  now  publish  for  a  limited  group  and  a  high 
fee.  In  the  case  of  other  tax  publishers,  greater  IRS  disclosure  will  greatly  com- 
pound their  existing  problem  of  collating  and  indexing  IRS  decisions — simply 
because  there  will  be  far  more  decisions  to  index.  This  is  probably  the  reason  why 
none  of  these  publishers  have  sought  to  implement  the  Freedom  of  Information 
Act  with  respect  to  IRS  documents;  implementation  of  the  Act  will  make  their 
life  more  difficult,  not  easier. 

").  The  weakncsfi  of  puMtc  interest  groups. — The  final  factor  accounting  for  IRS 
noncompliance  with  the  Freedom  of  Information  Act  is  the  relative  weakness 
of  the  public  interest  groups  that  scrutinize  the  IRS.  When  I  left  Treasury  on 
January  20,  1970,  to  found  Tax  Analysts  and  Advocates  and  its  companion 
group.  Taxation  with  Representation,  there  was  no  organize<l  public  interest 
representation  of  taxpayers  at  the  federal  level.  The  situation  is  much  better 
now,  although  much  remains  to  be  done.  For  example,  our  own  group  has  filed 
only  one  Freedom  of  Information  Act  suit  against  the  Internal  Revenue  Service — 
partly  because  we  felt  that  the  Service  deserved  time  to  reevaluate  its  policies, 
and  partly  for  lack  of  funds.  But  it  is  clear  that  many  more  suits  are  going  to 
be  needed  if  the  IRS  persists  in  its  intransigence  regarding  the  dictates  of  the 
Freedom  of  Information  Act. 

Fortunatel.v,  the  growing  strength  of  the  groups  that  are  now  focusing  on 
federal  tax  questions  makes  it  more  likely  that  the  courts  will  at  last  be  given 
an  opportunity  to  decide  how  the  Freedom  of  Information  Act  applies  to  the  IRS. 
But  the  cost|»is  likely  to  be  high — both  in  dollar  terms  and  in  terms  of  delay  and 
frustration  for  all  concerned.  A  better  solution  is  a  general  reevaluation  of  IRS 
information  policies,  with  the  aim  of  bringing  those  policies  into  line  with  the 
growth  in  the  law  relating  to  the  Freedom  of  Information  Act. 

II.    THE    NEED   FOB   DISCLOSURE 

The  foregoing  discussion  sought  to  explain  why  the  IRS  has  strongly  re- 
sisted the  dictates  of  the  Freedom  of  Information  Act.  An  unspoken  premise 
running  through  that  discussion  is  my  belief  that  greater  disclosure  by  the  IRS 
would  be  a  good  thing — both  for  that  agency  and  for  the  pul)lic.  This  is  obviously 
not  a  premise  that  is  accepted  by  everyone,  and  I  would  therefore  like  to  take 
a  few  minutes  to  state  the  reasons  why  I  believe  government  agencies  should 
operate  "in  a  fishbowl"  to  the  maximum  extent  possible. 

1.  Secret  laiv  Is  on  ahomination. — The  essence  of  a  democracy  is  control  by 
ordinary  citizens  over  their  government,  and  over  the  system  of  legal  rules  that 
government  imposes.  But  during  the  past  two  generations,  the  Internal  Revenue 
Service  has  built  up  an  enormous  body  of  secret  law  which  is  simply  unavailable 
to  the  public,  the  tax  bar,  or  anyone  else,  except  in  the  form  of  leaks. 

Included  in  this  body  of  seci*et  law  are  hundreds  of  thousands  of  unpublished 
private  rulings,  tens  of  thousands  of  which  are  classified  by  the  Service  as  having 
precedential  significance.  Also  included  are  thousands  upon  thousands  of  secret 
policy  memoranda  which  constitute  official  interpretations  of  published  regula- 
tions and  other  announcements.  At  present,  the  public  is  furnished  with  the 
regulation  or  announcement,  but  is  denied  access  to  the  official  IRS  interpreta- 
tion of  the  significance  of  that  document.  If  Congress  behaved  similarly,  statutes 
would  be  released  to  the  public,  but  the  related  committee  reports  would  lie  kept 
secret  from  all  save  those  who  enforced  the  statute.  A  system  such  as  that  would 
obviously  be  tailor  made  to  create  misunderstanding,  suspicion,  and  confusion 
among  those  to  whom  the  law  applied. 

I  believe  that  the  IRS  owes  the  public  the  fullest  possible  disclosure  of  the 
legal  materials  that  it  uses  internally  to  interpret  and  explain  its  pul)lished 
rules.  If  an  IRS  agent  or  attorney  has  access  to  a  legal  memorandum  that  in- 
terprets or  explains  the  meaning  of  a  published  rule  or  decision,  that  internal 
memorandum  should  be  equally  available  to  the  public.  And  if  the  IRS  has  ar- 
rived at  a  decision  about  how  the  tax  law  applies  in  a  particular  situation,  that 
ruling  should  be  open  to  public  scrutiny,  because  it  is,  in  itself,  part  of  the  fabric 
of  our  law. 

2.  The  Serriee  veeds  to  he  "right  the  first  time." — Public  scrutiny  is  one  way  to 
insure  against  slipshod  work  by  government  employees.  If  an  IRS  employee  or 
his  supervisor  knows  that  his  decisions  will  be  subject  to  public  scrutinv,  he  is 
more  likelv  to  be  a  bit  more  careful  in  his  research,  a  bit  more  cautious  in 
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choosing  his  words,  and — as  a  result — a  bit  more  lilcely  to  be  correct  in  his  final 
decision. 

This  is  important,  because  the  Service  needs  to  be  "right  the  first  time"  when 
it  makes  a  decision.  If,  for  example,  the  Service  makes  a  mistake  in  a  ruling  with 
respect  to  Taxpayer  A,  thereby  saving  him  a  handsome  amount  in  taxes,  the  word 
will  gradually  move  along  the  grapevine  to  Taxpayers  B,  and  C,  and  D,  all  of 
whom  will  demand  similar  treatment.  Meanwhile,  if  these  rulings  are  being  is- 
sued in  secret,  as  is  generally  the  case  now,  public  spirited  persons  in  law  schools, 
private  practice,  and  elsewhere,  will  have  no  opportunity  to  comment,  because 
they  have  no  way  to  know  about  the  existence  of  the  ruling.  In  the  end,  the 
Service  will  find  itself  so  '"locked  in"  that  it  will  be  unable  to  rectify  its  mistake, 
save  by  act  of  Congress. 

This  is  precisely  what  happened,  for  example,  in  the  case  of  the  so-called  "pro- 
duction payment  rulings",  which  related  to  complicated  tax  minimization  transac- 
tions by  mineral  producers.  None  of  these  rulings  was  ever  published,  so  it  was 
difficult  to  subject  them  to  public  scrutiny  and  comment.  Yet  by  the  time  that 
Congress  reversed  them  in  1969,  those  rulings  were  resulting  in  revenue  losses 
of  approximately  $20  million  yer  year.  Public  scrutiny  might  have  prevented  the 
Service  from  issuing  that  mistaken  set  of  rulings  in  the  first  place,  and  public 
comment  would  certainly  have  aided  both  the  Service  and  Congress  to  correct 
those  mistakes  more  (piickly. 

3.  Prntection  against  improper  political  prcsfitires. — Like  any  federal  agency,, 
the  Internal  Revenue  Service  is  subject  to  political  pressures  of  various  sorts. 
Some  of  these  are  legitimate  and  some  are  not.  For  example,  I  regard  it  as  fully^ 
legitimate  for  a  member  of  Congress  to  write  to  the  IRS  in  response  to  a  constitu- 
ent inquiry.  This  is  part  of  the  ombudsman  role  that  Congress  has  assumed  as  the 
federal  bureaucracy  has  grown. 

On  the  other  hand.  I  regard  as  illegitimate  the  sort  of  political  pressure  that 
apparently  led  to  the  publication  of  Revenue  Ruling  72-355,  1972-2  Cum.  Bull. 
532 — the  ruling  that  permitted  major  political  donors  in  the  1972  campaign  to 
avoid  gift  tax  by  breaking  up  their  gifts  into  .$3,000  units.  And  I  note  that  the 
District  Court  for  the  District  of  Columbia  recently  found  that  illegitimate  politi- 
cal pressures  influenced  the  denial  by  the  IRS  of  tax  exemption  to  the  Center  for 
Corporate  Re.spon.sibility.^ 

The  problem  for  the  Internal  Revenue  Service,  as  for  any  federal  agency,  is  to 
separate  the  illegitimate  pressures  from  the  legitimate.  In  dealing  with  this 
problem,  the  Service  seems  to  have  missed  a  very  important  point :  public  scrutiny 
and  public  disclosure  are  among  an  agency's  best  defenses  against  improper 
political  pressures. 

If  an  agency  makes  a  habit  of  operating  in  a  fishbowl,  it  is  less  likely  that  im- 
proper i)roposals  will  even  be  made — because  the  proponent  will  not  want  his 
request  to  become  a  matter  of  public  record.  And  if  the  agency  spreads  its  de- 
cisions promptly  on  the  public  record,  thereby  inviting  public  comment  an.d 
scrutiny,  it  is  far  less  likely  that  political  favors  can  be  conferred  without  adverse 
public  comment.  In  this  way,  the  very  fact  of  public  disclosure  can  strengthen  a 
bureaucrat's  hand  when  he  is  forced  to  deal  with  improper  political  pressures. 

The  full  story  about  recent  political  pressures  on  the  Internal  Revenue  Service 
has  yet  to  be  written.  Among  other  things,  the  Joint  Committee  on  Internal 
Revenue  Taxation  has  yet  to  complete  its  examination  of  the  files  of  the  Service's 
now  disbanded  Special  Service  Staff.  And  although  the  Joint  Committee  has  ab- 
solved the  IRS  from  blame  in  its  handling  of  the  famous  "enemies  list,"  the  ver- 
dict on  the  "friends  list"  is  not  yet  in.  Furthermore,  unless  this  Subcommittee,  or 
some  other  branch  of  Congress,  investigates  the  matter,  the  full  story  behind 
Revenue  Ruling  72-355  and  the  Center  for  Corporate  Responsibility  ruling  seems 
unlikely  to  come  out.  When  aTid  if  the  facts  in  these  areas  become  known.  I  think 
that  we  will  see  more  clearly  the  need  to  encourage  the  IRS  to  develop  better 
defenses  against  political  pressure.  Public  scrutiny  and  public  disclosure  are 
among  the  more  important  of  those  defenses. 

Thank  you. 

Senator  Kexxedy.  Thank  you  for  a  helpful  and  nseful  statement  to 
end  our  hearino;.  "What  Avoukl  be  your  assessment,  as  someone  who 
spends  a  great  deal  of  time  in  ohservino-  the  IRS,  as  to  how  tliey  with- 

»  Center  or  Corporate  Rei^ponsihility,  v.  SchuJtx,  7.1-2  U.S.T.C.  par.  9517-S   (197.3). 
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stood  political  pressures  in  recent  times  ?  What  kind  of  rating  would 
you  give  them  ? 

]Mr.  Field.  In  all  honesty  I  can  only  say  to  you.  Senator,  that  all  of 
the  facts  are  not  in.  It  seems  to  me  that  if  I  had  to  make  a  comment 
now,  I  would  say  that  in  the  area  of  individual  audits  it  appears  from 
what  has  been  published  in  the  press  and  in  congressional  hearings  that 
the  Service  withstood  pressure  very  well.  Johnnie  Walters'  testimony, 
for  example,  is  that  he  took  the  second  enemies  list  and  put  it  in  his 
safe  and  showed  it  to  no  one. 

In  the  area  of  rulings,  however,  it  seems  to  me  that  the  picture  is 
much  less  favorable  and  it  is  in  that  area  that  the  facts  have  yet  to 
come  to  public  view.  So  as  a  consequence  the  only  proper  answer  I  can 
give  you  is  that  the  Service's  record  seems  to  be  a  mixed  bag.  If  we  are 
dealing  with  the  rules  area,  then  it  is  fairly  clear  that  the  Service 
yielded  to  pressure  in  at  least  two  important  instances  that  are  now 
matters  of  public  record  and  that  is  the  $3,000  gift  tax  rule  and  the 
ruling  on  the  Center  for  Corporate  Eesponsibilit3\  But  if  we  are  deal- 
ing with  individual  income  tax  returns,  to  this  point  it  appears  that 
the  Service  successfully  resisted  the  pressures  brought  to  bear  on  them. 

Senator  Kexnedy.  Mr.  and  Mrs.  Long,  is  there  any  comment  that 
you  would  like  to  make  ? 

Mr.  LoxG.  We  certainly  appreciate  the  opportunity  of  representing 
unofficially  a  lot  of  little  taxpayers.  As  we  say,  we  feel  if  a  person  makes 
a  reasonable  effort  to  make  their  tax  return  correct,  and  I  am  not  say- 
ing they  always  do,  but  they  should  not  have  to  worry  or  dread  an 
audit  of  the  Internal  Revenue  Service.  But  at  the  present  time  I  think 
99  percent  of  the  people  in  the  United  States  that  have  had  audits  do 
not  feel  that  way.  They  feel  that  they  have  to  dread  an  audit.  And  we 
feel  that  tliere  is  something  wrong  somewhere.  And  we  think  that  the 
basic  facts  that  are  brought  out  in  the  open  will  let  Congress  and  every- 
body else  know  that  IRS  should  make  some  basic  changes  in  handling 
peo]:>le  that  make  a  reasonable  effort  to  have  their  tax  returns  correct. 

[The  following  list  of  outstanding  Freedom  of  Information  Act  re- 
quests to  the  IRS  was  subsequently  submitted  by  Mrs.  Long  for  the 
record :] 

OUTSTANDING  FREEDOM  OF  INFORMATION  REQUESTS 

Date  of  request        Further  letters '  Brief  description  of  records  requested 

Nov.  5,  1972 Dec.  5, 1972;  (Dec.  15, 1972);  Feb.  18, 1974;    Our  Nov.  5,  1972,  request  was  to  see  noncurrent, 

(Mar.  28,  1974);  Apr.  25,  1974.  pt.  I  materials  of  the  Internal  Revenue  Manual 

from  the  historical  file  in  the  national  office; 
however  when  we  sought  to  see  them  in  February 
1974,  materials  were  withheld  (pending  review) 
we  have  appealed  to  the  Commissioner. 

Dec.  16,  1972... (Jan.  9, 1973);  Jan.  14, 1973;  (Feb.  8, 1973);    Our  Dec.  16,  request  was  to  see  Internal  Revenue 

Feb.  10,  1973;  (Apr.  12,  1973);  Sept.  10,  Manual  materials  distributed  to  personnel  han- 
1973;  Dec.  18,  1973;  Jan.  20,  1974;  dling  the  district  conference  function— IRS  says 
(Mar.  18,  1974).  it  has  not  completed  review  of  some  of  this 

material  and  we  are  still  awaiting  results  of  this 
review. 

Sept.  21,  1973 Dec.  17, 1973;  (Jan.  21, 1974);  Jan.  31, 1974;    We  asked  to  see  and  pi+rchase  printed  copies  of  IRS 

(Feb.  27,  1974);  Apr.  25,  1974.  Documents  6183,  6185,  6194,  6195,  6197,  6199; 

IRS  has  not  directly  responded  to  our  request  to 
know  if  stock  of  these  documents  is  on  hand. 

Aug.  28,  1973 (Sept.  18,  1973);  Sept.  26, 1973 Xerox  copies  furnished  by  IRS  in  response  to  our 

Aug.  28,  request  for  NO-CP:A-231,  -233,  -234 
for  fiscal  1973  not  complete  as  we  noted  in  our 
Sept.  26,  letter— want  those  not  furnished. 

Aug.  29,  1973 (Sept.  21,  1973);  Sept.  26,  1973;  Dec.  17,    Request  for  fiscal  1973  tables  from  audit  quarterly 

1973.  statistical  report. 
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OUTSTANDING  FREEDOM  OF    NFORMATION  REQUESTS-Continued 


Date  of  request        Further  letters  »  Brief  description  of  records  requested 


Sept.  6,  1973 (Nov.  16,  1973);  Nov.  25,  1973;  Jan.  13,    Records  containing  Identification  of  national  office 

1973;  (Jan.  21,   1974);  Jan.  31,   1974;        recurring  reports  (currently  updated). 
(Mar.  1,  1974);  Mar.  18,  1974;  (Apr.  8, 
1974);  Apr.  25,  1974. 

Sept.  11, 1973.. Jan.  13, 1974 ._ Audit  production  report  series  described  at  ch.  500 

of  IRM  4810,  Audit  Reports  Handbook. 

Do Dec.  17,  1973;  (Jan.  3,  1974);  phone  calls    Fiscal  1973  collection  statistics. 

(6);   January-February   1974;   Mar.  24, 
1974. 

Sept.  13,  1973 (Nov.  13, 1973);  Nov.  26, 1973;  Jan.  13, 1974.  Further  Information  on  5.4  percent  nonfilers  in  1969 

(re:  U.S.  Nem  article  of  Sept.  17,  1973,  p.  27); 
IRS  denial  was  appealed  to  Commissioner  Nov. 
26,  1973. 

Sept.  21,  1973 (Nov.  13, 1973);Nov.  26, 1973;Jan.  13, 1974.  Document  6007— Taxpayer  Assistance;  IRS  denial 

on  appeal  to  the  Commissioner  since  Nov.  26. 
1973. 

Do Dec.  17,  1973 Document   6035— Taxpayer   Delinquent   Accounts 

and  Offers  in  Compromise  Activity. 

Sept.  22, 1973 (Nov.  13,  1973);  Nov.  26,  1973 Document      5624— TCMP      Delinquent      Returns 

Survey;  on  appeal  to  Commissioner  since  Nov.  26. 
1973. 

Sept.  21, 1973 (Nov.  13,  1973);  Nov.  26,  1973;  Jan.  14,    Audit  Suspense  Digest— issues  prior  to  1972 

1974;  (Jan.   15,   1974);  Jan.  30,   1974; 
(Feb.  15,  1974);  Apr.  25,  1974. 
Sept.  27,  1973... (Nov.  19, 1973);  Nov.  26, 1973;  Jan.  14, 1974.  Document  5225-lncome  Tax  Technical  Field  Con- 
ferences—denial on  appeal  since  Nov.  26,  1973. 

Do.. Dec.  17.  1973 _. _.  Document  5294. 

Do do._ _ Document  5403. 

Do. do Unnumbered  report  series  on  "Taxpayer  Delinquent 

Accounts,"  formerly  Included  in  document  5512. 

Oct.  6,  1973 Dec.  18,  1973 Document  5203— Personnel  analysis  report. 

Do do Quarterly  statistical  report,  sec.  2. 

Do Dec.  18.  1973;  Dec.  29,  1973,  Mar.  18,  1974.  Fiscal  1974  audit  and  appellate  statistical  tables 

Do (Nov.  13,  1973);  Nov.  26,  1973;  Jan.  14,    Document  5342,  issues  subsequent  to  1971  (audit 

1974;  Apr.  25.  1974.  statistics). 

Oct.  9,  1973 (Nov.  16,  1973);  Nov.  25,  1973;  Jan.  14,     Index  to  Internal  Revenue  manuals  in  IRS  reading 

1974;  (Jan.  30,  1974);  Feb.  4,  1974.  room;  IRS  replies  not  required  to  maintain  since 

manual  not  affect  the  public;  Feb.  4  letter  to 
Commissioner  is  that  IRS's  official  position? 

Nov.  26,  1973 Jan.  1,  1974;  (Jan.  30.  1974);  Feb.  6.  1974;     Files  containing  form  2951— Reports  Clearance 

Mar.  18,  1973;  (Apr.  8,  1974);  Apr.  25, 
1974. 

Dec.  1,  1973 Jan.  2, 1974 NO-CP:A-326,  -327,  -358,  -360. 

Do _..do _,.  NO-ACTS;C-100— manpower  utilization  report. 

Dec.  2, 1973 Jan.  2,  1974;  (Jan.  28,  1974);  Apr.  25, 1974.  Form  2040  files— field  distribution  schedules 

Dec.  3,  1973 Jan.  13,  1974 IRM  8(24)30— manual  transmittals  and  tables  of 

contents  to  Appellate  Tolerance  and  Criteria 
Handbook. 

Do Jan.  14, 1974._ Form  2061  hies. 

Dec.  4, 1973 Jan.  13,1974 Form  3243,  3243-A  approved   by  national  office 

covering  fiscal  1973. 
Dec.  5, 1973 do N0-CP:A341— summary    of   audit    and    jeopardy 

Qcc  pec  m  prttc 

Do... Jan.  13,1974;(Jan.  18, 1974);Feb.  18, 1974.  NO-CP:A-337— regional  review  digest. 

Dec.  15,1973 Jan.  15, 1974;  (Feb.  26, 1974);  Mar.  17, 1974;    Form  4001  files  (printing  and  duplication  requlsi- 

(Apr.  8, 1974);  Apr.  25,  1974.  tion).  ^"^         ^  h  equi.i 

Do Jan.  15,  1974;  (Feb.  26,  1974);  Mar.  17,     Form  2087,  2088  files. 

1974;  (Apr.  8,  1974);  Apr.  25,  1974. 

Dec.  29, 1973.. NO-CP:A-127— 170  audit  technical  time  reports. 

Do NO-CP:A-231— regional  fiscal  1973  figures  (audits). 

Do. N0-CP;A-114— report    on    large    deficiency    and 

overassessment  cases. 

Do Fiscal  1974  collection  statistics. 

Do NO-CP;A-223— DIf  classification  activity  monthly 

report. 

Do NO-CP:A-137   "quarterly  report  en  referrals  and 

.   coordinate  examinations." 

Jan.  2, 1974 (Mar.  4,  1974);  Apr.  25,  1974 Library  card  catalogs  in  IRS  Seattle  office. 

Jan.  13, 1974 ._ Manual   transmittals   and   tables   of  contents  to 

IRM  1279  Administrative  Tolerance  and  Criteria 
Handbook. 

Jan.  20, 1974 (Jan.  31, 1974);  Feb.  4, 1974 Current  tables  of  contents  to  Internal  Revenue 

Manual. 

Jan.  21, 1974 (Feb.  19, 1974);  Apr.  2, 1974 ADP  Handbook  2  materials. 

Do dO-__ Stock  on  hand  of  MT  4(13)00-1  (7-10-73). 

Jan.  20,  1974 (Feb.  26, 1974);  Mar.  17, 1974;  Apr.  25, 1974.  Reporting  forms  of  cases  docketed  In  USTC  foj 

period    ending    December    1973    covering    the 
Seattle  area  which  were  used  to  generate  report 
,.  ^    ,   ,„  ^  series  NO-CP:  AP-29. 

Feb.  4,  1974 (Feb.  28,  1974);  Mar.  23,  1974 Form  7000,  closed  control  card  files  (FOI  requests). 

Feb.  16,  1974.. (Apr.  4,  1974);  Apr.  25,  1974 Current  CDE  memorandums  or  directives  Issued  by 

Collection  Division  chiefs,  western  region,  plus 
current  indexes  and  listings  thereto. 
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Date  or  request      Further  letters  >  Brief  description  of  records  requested 

Mar.  23.  1974 (Apr.  8, 1974);  Apr.  25, 1974. ADP  Handbook  329-729. 

Do.. Apr.  25,  1974 _. Obsolete  and  superseded  IRM  4100,  4232,  4234, 

4900,  4(10)00,  4(12)10. 

Do (Apr.  4,  1974);  Apr.  25,  1974 Pt.  V  of  Internal  Revenue  Manual— inspect  Seattle. 

Do do Obsolete  and  superseded  IRM  4500  records. 

Apr.  11,  1974 Letter  to  Commissioner  asking  for  response  to 

FOI  requests  (previous)  for  audit,  appellate  and 
collection  statistics— to  view  immediately. 

Apr.  25,  1974 Preface    and   tables   of  contents   to    Register   of 

Internal  Revenue  Studies  prior  to  June  30,  1973. 

Do Current  forms  in  forms  7000-7100  series. 

Do Numerical  history  files  of  current  forms  6000-6999. 

Do Revoked  portion  120  of  IRM  5170  per  MS  51G-95. 

Do Obsolete   and   superseded   pt.   V   IRM   materials. 

'  A  date  in  parenthesis  signifies  an  IRS  response. 

Mr.  Caplin.  I  think  these  hearings  have  been  helpful  and  I  am 
pleased  that  you  are  going  to  give  the  Internal  Revenue  Service  an  op- 
portunity not  only  to  be  responsive  but  to  respond.  I  think  that  they  can 
eliminate  much  of  what  has  been  discussed  today.  It  is  very  difficult  to 
evaluate  them  because  of  the  obstacles  on  getting  information  about 
the  IRS. 

On  the  point  you  raised  with  INIr.  Field  on  the  question  of  political 
pressures  and  the  like,  it  is  very  difficult  thereto  to  make  any  sort  of 
sensible  judgment  unless  you  are  able  to  discuss  this  with  the  officials 
involved.  I  think  the  impression  is  that  the  attempts  at  political  pres- 
sure have  been  greater  than  before.  And  I  think  that  this  relates  very 
heavily  to  personnel  wathin  the  Internal  Revenue  Service,  to  the  very 
heavy  turnover  of  assistant  commissioners,  and  the  actual  placement  of 
particular  officials  within  the  Revenue  Service  or  the  Treasury  De- 
partment. This  has  created  concern  among  those  who  are  ver}^  inter- 
ested in  good  government.  And  this  is  a  legitimate  area  of  inquiry 
as  w^ell. 

Senator  Kennedy.  Well  I  think  in  these  concluding  comments  that 
Mr.  Field  has  pointed  out  the  importance  of  compliance  with  the 
Freedom  of  Information  Act  in  preserving  the  integrity  of  the  Service 
from  improper  influence ;  Mr,  and  IMrs.  Long  have  pointed  out  how  im- 
portant the  act  is  just  in  terms  of  knowledge  and  understanding  for 
the  American  people  and  small  taxpayers,  to  give  them  the  opportunity 
to  know  what  they  owe  and  why  they  owe  it,  and  what  they  have  to 
pay;  and  I  think  Mr.  Caplin  has  pointed  out  a  number  of  extremely 
important  and  useful  things  that  could  be  practically  applied  to  insure 
the  integrity  of  the  Service.  I  know  he  has  always  been  committed  to 
that. 

I  would  like  to  mention  to  the  panel  that  we  have  amendments  to  the 
Freedom  of  Information  Act,  S.  2543,  that  have  been  reported  out  of 
this  subcommittee  and  are  now  before  the  full  Judiciary  Committee. 
S.  2543  doesn't  expand  greatly  the  areas  which  would  be  covered,  but  it 
does  provide  some  meaningful  teeth  so  that  the  information  which  will 
be  of  such  importance  and  vital  significance  to  the  American  public, 
and  will  also  really  serve  the  basic  interest  of  the  Service,  wall  be  made 
available.  And  I  am  very  hopeful  that  legislation  can  move  forward 
and  we  can  enact  it  in  this  session. 

The  House  has  passed  similar  legislation  (H.R.  12471)  overwlielm- 
ingly  and  I  am  hopeful  we  can  move  that  legislation. 
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Senator  Thurmond.  I  know  you  have  followed  this  morning's  hear- 
ino;  with  a  ureat  deal  of  interest. 

Senator  Thurmond.  Mr.  Chairman,  I  want  to  commend  Mr.  Caplin, 
Mr.  and  ]\Irs.  Long,  and  Mr.  Field  for  coming  here  today  and  present- 
ing their  views  and  I  am  sure  they  have  made  a  fine  contribution  to  the 
subject  under  discussion. 

Senator  Kennedy.  The  subcommittee  will  stand  in  recess. 

[Whereupon  at  12 :45  p.m.  the  subcommittee  recessed  subject  to  the 
call  of  the  Chair.] 


TO  AMEND  THE  FREEDOM  OF  INFORMATION:  IRS 


WEDNESDAY,   JULY  31,    1974 

United  States  Senate, 
subcomittee  on  administrative 

Practice  and  Procedure  of  the 

CoMMiTiTiE  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senator  Kennedy  (presiding). 

Also  present :  Thomas  Susman,  counsel ;  Ann  PhilliiDpi,  staff  assist- 
ant. 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

This  morning  the  Senate  Subcommittee  on  Administrative  Practice 
and  Procedure  focuses  on  an  issue  central  to  the  maintenance  of  public 
confidence  in  the  IRS :  The  public  disclosure  policies  and  practices  at 
tlie  Internal  Revenue  Service.  The  Internal  Revenue  Service,  more 
than  any  other  Government  agency,  depends  on  continuing  public 
trust  and  confidence  to  fulfill  its  responsibilities.  Our  system  of  taxa- 
tion does  not  rely  primarily  on  punishment  or  reward,  but  depends  on 
the  voluntary  cooperation  of  all  citizens  in  computing  and  remitting 
each  year  the  taxes  they  owe  the  Government.  Yet,  public  trust  is  not 
to  be  taken  for  granted ;  it  must  be  nurtured  and  secured  daily  by  offi- 
cials and  employees  of  the  IRS  at  all  levels. 

Unfortunately,  the  public  has  been  made  all  too  aware  that  during 
the  past  5  years  the  White  House  has  repeatedly  attempted  to  inter- 
fere with  and  influence  the  activities  of  the  Service  in  order  to  obtain 
political  favors  for  its  friends  and  leverage  over  its  enemies.  Earlier 
this  month,  the  House  Judiciary  Committee  released  a  volume  of  evi- 
dence containing  26  numbered  paragraphs  detailing  Wliite  House  in- 
terference with  the  activities  of  the  Internal  Revenue  Service.  Reports 
on  tax  investigations  of  political  figures  were  obtained  from  the  Serv- 
ice and  released  to  the  press.  Attempts  were  made  to  install  political 
operatives  in  high  level  IRS  positions.  Suggestions  were  made  that  the 
IRS  be  turned  off  on  White  House  friends  and  turned  on  to  ^Vliite 
House  enemies.  Campaign  workers  and  contributors  were  targeted  for 
audits,  and  activist  organizations  were  marked  for  demise  through  the 
denial  of  tax-exempt  status.  In  April,  Senator  Lowell  Weicker  testi- 
fied before  our  subcommittee  regarding  these  White  House  attempts 
to  influence  the  IRS,  and  on  the  establishment  of  a  special  services  staff 
within  the  IRS  to  collect  information  on  activist  organizations  and 
individuals. 

I  think  that  it  is  significant  that  only  with  the  most  recent  dis- 
closures about  the  IRS — disclosures  that  the  Service  has  not  allowed 
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itself  to  be  used  for  political  purposes — will  restoration  of  full  public 
confidence  in  that  agency  become  possible.  These  disclosures  show  that 
the  Internal  Revenue  Service  has  emerged  from  the  quagmire  of 
Watergate  with  its  basic  integrity  intact.  It  is  to  the  credit  of  the 
Service  that  its  higliest  officials  resisted  the  onslaughts  of  White  House 
pressure  and  intimidation.  Nevertheless,  serious  questions  have  been 
raised  concerning  the  extent  to  which  the  White  House  should  have 
any  access  to  or  influence  over  the  IRS.  Responding  to  those  questions 
should  constitute  a  high  priority  for  both  the  Service  and  the  Con- 
gress. Politics  and  political  considerations  should  have  no  place  in 
the  administration  and  enforcement  of  our  tax  laws. 

Ironically,  while  the  American  people  w^ere  receiving  an  impression 
of  a  Service  responsive  to  requests  from  the  White  House  for  confiden- 
tial taxpayer  information,  they  w^ere  getting  an  equally  strong  impres- 
sion of  a  Service  unresponsive  to  public  requests  for  information 
lequired  to  be  disclosed  under  the  Freedom  of  Information  Act. 

Of  course,  we  must  never  lose  sight  of  the  need  for  protecting  per- 
sonal privacy  where  administration  of  the  tax  law  is  involved.  Tax- 
payers reveal  in  their  tax  filings  matters  of  intimate  personal  detail ; 
this  information  must  be  protected  from  public  disclosure.  It  must  also 
be  protected  from  improper  disclosure  to  the  White  House,  to  the 
Department  of  Agriculture,  to  other  Government  agencies,  and  to  the 
Congress.  We  would  not  have  it  otherwise,  and  the  law  requires  no 
less. 

But  the  FOIA  strikes  a  balance  that  protects  against  invasions  of 
personal  privacy  and  also  insures  the  public's  right  to  know  what  our 
Government  is  doing.  The  act  stands  as  a  guardian  against  secret  ad- 
ministration of  the  law  by  Government  agencies.  It  opens  the  policies 
and  actions  of  Government  to  greater  public  debate  and  participation. 
It  lets  the  taxpayer  know  how  the  Government  is  spending  his  money. 
It  thi'ows  sunshine  on  official  conduct,  providing  a  healthy  atmosphere 
for  honesty  and  efficiency  to  thrive. 

The  Internal  Revenue  Service  should  have  a  special  interest  in  utiliz- 
ing public  disclosure  of  its  rulings  and  instructions  and  statistics  to 
prove  to  the  public  that  it  is  administering  the  law  fairly  and  even- 
handedly.  It  should  want  to  set  the  record  straight  on  its  policies,  its 
proceduies.  and  on  the  results  of  its  collection  and  enforcement  activi- 
ties. And  it  should  welcome  the  public  debate  and  even  the  construc- 
tive criticism  to  Avhich  all  lasting  and  significant  institutions  in  a 
democratic  society  are  subject. 

This  morning  we  will  look  at  IRS  compliance  with  the  Freedom  of 
Information  Act.  We  will  examine  the  Service's  procedures  for  han- 
dling requests  for  information.  We  will  look  at  the  basic  policy  issues 
underlying  the  release  of  specific  types  of  information,  including  rul- 
ings, opinions,  statistics,  reports,  and  instructions.  We  will  analyze 
the  implications  of  withholding  versus  releasing  information,  in  terms 
of  the  efficiency  of  the  Service  and  public  confidence  in  it.  And  we  will 
examine  some  basic  procedural  questions  concerning  the  relationship 
of  the  IRS  to  the  Congress,  the  White  House,  and  the  Treasury 
Department. 
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In  April  we  heard  from  public  witnesses,  who  generally  criticized 
the  Service  for  undue  delays  in  responding  to  requests  for  information 
and  for  adopting  an  overprotective  policy  of  withholding  materials  to 
whicli  the  public  has  a  right.  This  moniing  we  will  hear  from  Com- 
missioner Donald  Alexander,  who  will  testify  on  the  efforts  being 
made  by  the  IRS  to  be  more  responsive  to  the  mandates  of  the  Free- 
dom of  "information  Act  in  light  of  public  demands  for  greater  open- 
iier^s  in  Government, 

Commissioner  Alexander,  we  welcome  you  here  this  morning. 

STATEMENT  OF  DONALD  C.  ALEXANDER,  COMMISSIONER  OF 
INTERNAL  REVENUE  SERVICE;  ACCOMPANIED  BY  MEADE 
WHITAKER,  CHIEF  COUNSEL;  LAWRENCE  B.  GIBBS,  ASSISTANT 
COMMISSIONER  (TECHNICAL);  ANITA  F.  ALPERN,  DEPUTY 
ASSISTANT  COMMISSIONER  (PLANNING  AND  RESEARCH); 
CHARLES  A.  GIBB,  CHIEF,  DISCLOSURE  STAFF,  OFFICE  OF  ASSIST- 
ANT COMMISSIONER  (COMPLIANCE);  HAROLD  T.  FLANAGAN, 
DIRECTOR,  DISCLOSURE  DIVISION,  OFFICE  OF  CHIEF  COUNSEL; 
AND  BURKE  W.  WILLSEY,  ASSISTANT  TO  THE  COMMISSIONER 

Associates  Introduced 

]Mr.  Alexander.  Thank  vou,  Mr.  Chairman. 

I  would  like  to  introduce  the  others  with  me.  On  my  immediate  left 
is  Meade  Whitaker,  Chief  Counsel  of  the  Internal  Revenue  Service. 
Left  of  ]\rr,  Whitaker  is  Anita  Alpern,  Deputy  Assistant  Commis- 
sioner (Planning  and  Research).  On  my  immediate  left  is  Lawrence 
B,  Gibbs,  Assistant  Commissioner  (Technical),  and  on  Mr.  Gibbs' 
right  is  Burke  Willsey,  Assistant  to  the  Commissioner. 

Now,  also  in  the  room  are  two  others  who  have  played  a  major  role 
in  the  field  that  we  look  forward  to  exploring  with  you  this  morning, 
Mr.  Chairman.  First  is  Harold  Flanagan,  the  director  of  our  dis- 
closure division,  office  of  chief  counsel.  Would  you  stand  up,  please? 
And  Charles  Gibb,  the  chief  of  the  disclosure  staff  of  the  Office  of 
Assistant  Commissioner  (Compliance). 

Mr.  Chairman,  we  welcome  the  opportunity  to  discuss  this  very  im- 
portant issue.  Actually  it  is  a  group  of  issues  which  are  closely  related. 
I  am  in  agreement,  Mr.  Chairman,  with  your  introductory  statement, 
in  particular  the  portion  that  pointed  out  that  our  system'  of  taxation 
depends  on  the  voluntary  cooperation  of  all  citizens  in  computing  and 
remitting  each  year  the  taxes  that  they  owe  the  Government.  We  are 
aware  of  our  responsibility  to  bo  responsible  and  to  be  responsive  and 
we  are  aware  of  the  fact  that  our  system  of  taxation,  which  we  con- 
sider the  best  in  the  world,  depends  not  only  upon  the  public  accep- 
tance of  the  general  reasonableness  and  fairness  of  the  law  but  in 
particular  upon  the  public's  acceptance  of  the  reasonableness,  the  even- 
handedness.  the  nonpolitical  nature,  of  the  tax  administration  func- 
tion entrusted  to  us. 

INIr.  Chairman.  I  have  a  statement  which  I  do  not  propose  to  read 
but  with  your  permission,  I  hope  that  it  will  be  inserted  in  the  record. 
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Senator  Kennedy.  It  will  be  so  inserted. 
[Mr.  Alexander's  statement  follows :] 


Statement  of  Donald  C.  Alexander,  Commissioner  of  Internal  Re\-enue 
Before  Subcommittee  on  (Administrative  Practice  and  Procedure  Committee 
on  the  Judiciary 

Mr.  Chairman  and  Members  of  the  Subcommittee  : 

We  appreciate  this  opportunity  to  respond  to  the  testimony  of  witnesses  who 
appeared  before  this  Subcommittee  in  April,  as  well  as  to  inform  the  Subcom- 
mittee on  'he  actions  we  have  taken  to  comply  with  the  Freedom  of  Information 
Act.  We  welcome  an  opportunity  to  exchange  ideas  on  this  subject  of  mutual 
interest  and  concern,  and  on  any  other  subjects  relating  to  IRS  activities  which 
were  discussed  during  your  recent  hearings. 

First,  INIr.  Chairman,  I  would  like  to  call  attention  to  your  remark  on  April  1, 
when  you  said : 

".  .  .  the  compliance  of  Americans  with  their  tax  laws  has  always  been 
the  envy  of  the  free  world.  It  is  equally  true  that  the  reason  they  comply 
is  because  they  believe  that  our  system  of  taxation  is  founded  upon  fair, 
uniform  and  even-handed  enforcement  of  the  law." 

I  wholeheartedly  agree  with  your  statement.  It  sums  up  what  we  try  to  do — ad- 
minister the  tnx  laws  in  a  fair,  uniform  and  even-handed  manner.  The  very 
foundation  of  the  American  tax  system  is  the  faith  that  taxpayers  have  in 
the  basic  fairness  of  that  system. 

I  am  firmly  convinced,  on  the  basis  of  all  information  available  to  me,  that 
most  Americans  are  honest  and  diligent  in  meeting  their  tax  obligations.  Former 
Commissioner  Caplin  indicated  in  his  testimony  before  this  Committee  that  a 
distinguishing  characteristic  and  a  principal  strength  of  the  American  tax 
system  is  its  self-assessment  feature — a  tax  system  that  depends  on  voluntary 
compliance.  I  agree.  This  system  depends  upon  public  trust  in  IRS,  and  I  am 
ever  mindful  of  this  sftecial  responsibility  upon  us. 

TAX  return  confidentiality 

As  you  know,  there  are  two  distinct  types  of  IRS  records :  the  individual 
tax  returns  and  related  information,  and  also  documents  developed  to  assist 
in  performing  tax  administration  functions.  Since  1870,  with  few  exceptions,  tax 
returns  hive  been  held  confidential.  I  believe  that  they  should  continue  to  be 
so.  In  fact,  in  my  testimony  of  August  3,  1973,  before  the  Foreign  Operations 
and  Government  Information  Subcommittee  of  the  House  Committee  on  Govern- 
ment Operations,  I  said : 

"Code  section  6103,  however,  states  that  tax  returns  constitute  public 
records,  except  as  otherwise  limited.  .  .  .  I  sufjcfest  that  a  better  approach 
is  precisely  the  opposite:  tax  returns  should  6e  confidential  and  private, 
except  as  otherwise  clearly  specified." 

Legisnltion  to  restrict  those  persons  and  organizations  who  may  inspect  tax 
returns  for  other  than  tax  administration  purposes  is  needed  and  I  hope  that 
ConsTPss  v'iM  carefull.v  consider  such  action.  We  should  help  ensure  the  con- 
tinned  confidentiality  of  tax  returns,  and  the  preservation  of  basic  rights  of 
taxpayer's  privacy. 

On  the  other  hand,  the  term  "public  records,"  may  more  appropriately  describe 
most  of  the  documents  which  have  been  developed  to  assist  in  performing  tax 
administration  functions.  Internal  Revenue  Manual  instructions  and  training 
course  materials  comprise  the  major  portion  of  such  documents.  This  type  of 
material  properly  falls  under  the  Freedom  of  Information  Act  provisions. 

I  kn'nv  thnf  ^'omnliance  with  ^his  Ar-t  is  an  IRS  responsihilitv.  and  I  want 
to  emphasize  that  the  IRS  if  firmly  committed  to  abide  by  the  Freedom  of  In- 
formation Act  and  to  follow  it. 

I  also  think  that  it  is  important  for  the  Subcommittee  and  the  public  to 
understand  the  significant  steps  we  have  already  taken  in  this  regard.  There- 
fore, it  i-  rin'T-npriate  at  this  juncture  to  discuss  the  allegations  mnde  before 
this  Subcommittee  in  April  on  the  Freedom  of  Information  issue.  While  many 
specifics  ".-ere  recited  in  connection  with  this  subject  witness  testimonv  seemed 
to  highlight  four  areas  of  criticism ;  prompt  disclosure  of  Manual  materials, 
publication  of  statistical  data,  general  Freedom  of  Information  delays  and  in- 
ordina*^e  search  and  copying  charges,  and  political  influences  in  IRS  activities. 
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DISCLOSURE   OF    MANUAL,   MATERIALS 

First,  it  was  alleged  that  IRS  had  dragged  its  feet  in  implementing  the  la\y— to 
a  point,  in  fact,  where  "deliberate  noncompliance"  could  be  inferred.  I  deny  this, 
Enactment  of  the  Freedom  of  Information  law  presented  us  with  a  major  and 
time-consuming  task.  As  an  agency  charged  with  an  enforcement  responsibility, 
it  was  not  an  easy  matter  to  review,  for  example,  nearly  45,000  pages  of  Manual 
material  to  determine  what,  in  our  judgement  fell  within  the  FOI  definition 
and  what  did  not.  lAdd  to  this  a  multitude  of  reports,  statistical  data,  miscel- 
laneous materials  and  a  constant  How  of  new  and  revised  procedures,  and  you 
can  get  an  idea  of  the  mammoth  unbudgeted  workload  we  faced.  Significant 
actions  have  been  taken  that  will  help  us  to  fully  meet  our  Freedom  Information 
responsibilities.  For  example : 

1.  After  determining  that  the  Internal  Revenue  Manual,  with  the  exception 
of  tolerances,  investigative  techniques  and  other  law  enforcement  materials, 
constituted  an  administrative  stafE  manual  we  went  through  an  intensive  re- 
view to  determine  which  information  was  to  go  into  our  Freedom  of  Informa- 
tion Reading  Room.  The  bulk  of  it  was  released.  As  of  July  26,  there  were 
exactly  36.453  pages  or  81.2%  of  the  current  Manual  in  our  Freedom  of  Informa- 
tion Reading  Room.  All  of  this  material  and  any  future  changes  are  being 
ma'le  avail;il>le  to  the  Library  of  Congress.  Much  of  the  Internal  Revenue  Manual 
is  also  published  for  commercial  distribution  by  two  private  concerns.  One  of 
these  concerns  publishes  weekly  a  listing  of  materials  released.  A  review  of  their 
reports  for  the  past  six  months  indicates  that  extensive  new  materials  have 
been  released  almost  every  week.  In  the  past  month  alone  over  2,000  pages  of 
Manual  material  has  been  released. 

2.  We  announced  on  May  7,  1974  that  we  will  not  accept  comments  submitted 
in  response  to  proposed  regulations  as  confidential.  We  will  presume  that  every 
fonnnent  submitted  is  intended  to  be  subject  in  its  entirety  to  public  inspection 
and  copying. 

3.  Instructions  have  been  issued  to  remove  the  term  "Ofiicial  Use  Only"  from 
all  portions  of  the  Internal  Revenue  Manual  (other  than  Law  Enforcement 
Handbooks)  as  soon  as  the  Manual  can  be  reprinted.  Field  oflaces  have  been 
notified  via  telegram  that  declassified  documents  are  to  be  released  even  though 
they  may  have  been  originally  classified  as  "Oflacial  Use  Only."  The  quick 
issuance  of  Manual  Transmittals  are  being  used  to  keep  field  oflSces  completely 
and  currently  informed  as  to  which  documents  have  been  released.  In  addition, 
any  alleged  unauthorized  disclosures  are  being  checked  with  the  National  Ofl5ce 
prior  to  starting  any  investigations. 

4.  Each  Assistant  Commissioner  has  been  instructed  that  he  is  responsible 
for  maintaining  our  public  indices  current  for  each  part  of  the  Manual  issued 
by  his  activity. 

In  addition,  to  improve  the  quality  of  our  disclosure  and  Freedom  in  Infor- 
mation work,  we  have  established  a  new  Disclosure  Division  in  the  Office  of 
Chief  Counsel.  One  of  its  principal  responsibilities  will  be  to  help  IRS  resolve 
Freedom  of  Information  legal  problems  as  quickly  as  possible.  Since  prior 
testimony  implied  there  is  a  lai'ge  number  of  unfavorable  court  decisions  against 
the  IRS  I  believe  it  is  worthy  of  note  that  of  the  cases  disposed  of  at  the  dis- 
trict court  level  12  have  been  either  decided  in  favor  of  the  Service  or  voluntarily 
dismissed ;  only  5  cases  have  been  decided  in  favor  of  the  plaintiffs. 

Prior  testimony  has  also  suggested  that  IRS  has  released  only  one-third  of 
its  Manual  to  the  FOI  shelves.  This  is  simply  not  so.  Apparently,  witnesses 
estimated  the  proportion  of  the  Manual  in  the  Reading  Room  by  comparing 
the  feet  of  shelf  space  used  to  file  the  Manual  in  the  Internal  Management 
Documents  Division  with  the  feet  of  the  shelf  space  in  the  Reading  Room.  You 
can't  measure  a  book  by  its  cover.  Nor  can  you  measure  the  volume  of  released 
material  in  our  Reading  Room  in  terms  of  feet.  The  Internal  Management 
Documents  Division,  to  facilitate  processing  and  distribution,  puts  each  hand- 
book in  a  separate  loose-leaf  binder ;  the  Reading  Room,  on  the  other  hand, 
files  several  handbooks  or  several  related  parts  of  the  Manual  in  one  loose- 
leaf  binder.  Thus,  the  hinders  and  the  resulting  shelf  space  used  in  the  two 
areas  are  simply  not  comparable.  At  the  time  these  statements  were  made, 
we  estimated  that  about  three-fourths  of  the  current  Manual — not  the  stated 
one-third— was  in  the  Reading  Room. 

Our  current  project  is  to  review  all  of  the  remaining  material  to  determine 
which  parts  contain  tolerances,  investigative  techniques,  and  other  law  enforce- 
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ment  materials  the  knowledge  of  which  would  enable  would-be  tax  evaders 
to  escape  detection.  This  material  is  being  removed.  Under  this  project,  which 
is  nearing  completion,  additional  material  will  become  available  soon.  I  might 
also  point  out  the  Manual  has  been  reduced  some  5,000  pages  by  deleting  obso- 
lete materials,  reducing  the  number  of  Manual  Supplements,  and  removing  the 
AT  &  F  procedures  which  are  no  longer  a  part  of  IRS. 

PUBLICATION    OF   STATISTICAL   DATA 

A  second  charge  dealt  with  statistical  data.  Now  it  is  true  that  we  have 
ceased  publishing  a  niimber  of  our  prior  issuances.  In  large  part,  this  resulted 
from  our  implementation  of  0MB  Circular  A-40  Revised,  dated  May  3,  1973, 
Subject :  Management  of  Federal  Reporting  Requirements.  Among  others,  the 
purpose  of  this  Circular  was  to  ensure :  "the  implementation  of  effective  con- 
trols on  all  reportings  including  objective  cost  effectiveness  evaluation  of  report- 
ing requirements ;  and  the  definition  and  assessment  of  reporting  needs.  .  .  ." 
As  a  re.siilt  of  our  internal  review,  a  number  of  our  statistical  compilations 
were  found  to  be  either  no  longer  required  or  duplicative  and,  thus,  were  either 
abolished  or  combined  with  others.  We  see  no  sense  in  wasting  the  taxpayers' 
money  to  compile  reports  and  data  not  nece.ssary  to  sound  tax  administration. 

Some  other  reports  were  outdated  and  in  the  process  of  being  replaced  because 
of  the  implementation  of  our  data  retrieval  system  (IDRS).  This  was  particu- 
larly the  case  in  the  Collection  activity  where  phase-in  to  the  new  system  took 
place  during  1973,  making  former  compilations  meaningless.  I  might  add  that 
we  stopped  dissemination  of  Collection's  statistical  data  to  our  field  offices,  and 
withdrew  the  data  from  our  Reading  Room,  because  of  necessary  basic  data 
changes  and  non-comparability  with  prior  reports. 

We  believe  we  have  a  responsibility  not  to  manage  our  organization  on  the 
basis  of  statistics.  Therefore,  we  have  eliminated  numbers  for  numbers  sake, 
reports  that  were  mere  paper-pushing  and  served  no  iiseful  purpose,  and  con- 
fined our  reports  to  the  minimimi  needed.  During  fiscal  year  1974  we  cancelled 
over  300  reports.  This  has  resulted  in  savings  to  the  taxpayer  of  over  $4.2  million. 

FREEDOM    OF   INFORMATION   DELAYS   AND   COSTS 

The  third  major  Freedom  of  Information  area  of  witness  criticism  concerned 
IRS's  alleged  non-responsiveness  and  delays  in  replying  to  public  inquiries  for 
material  while  charging  inordinate  sums  for  the  data  finally  provided. 

It  is  true  that  we  have  not  acknowledged  or  responded  to  all  FOI  corre- 
spondence as  promptly  as  is  desirable,  although  our  1973  records  indicate  that 
much  of  the  correspondence  was  answered  within  one  or  two  days  after  receipt. 
To  help  ensure  prompt  acknowledgement  of  all  requests  under  the  Freedom 
of  Information  Act,  a  new  form,  M-GIll,  has  been  developed  and  recently  put 
into  use.  I  should  also  point  out  that  those  requests  that  take  the  longest  to 
reply  to  are  far  from  routine.  In  some  instances  we  are  unable  to  identify 
from  the  request  what  is  wanted  or  the  record  does  not  exist.  In  other  instances, 
requests  involve  materials  not  previously  considered  by  our  Freedom  of  Infor- 
mation technicians.  The  request  must  be  analyzed,  materials  identified  and 
•secured,  and  a  determination  of  availability  made.  This  takes  time. 

Typically  a  request  of  this  type  is  for  all  internal  memoranda,  reports,  direc- 
tions, orders,  guidelines  or  other  expressions  of  policy  generated  in  connection 
with  the  Service's  consideration  of  a  particular  tax  issue.  Processing  such  a 
request  could  require  a  search  of  various  National  Office  components  as  well 
as  Regional  and  District  Offices.  We  find  that  in  many  cases  this  type  of  request 
is  being  made  by  a  taxpayer  who  is  involved  in  civil  or  criminal  tax  litigation 
and  the  apparent  purpose  of  the  request  is  to  circumvent  Federal  Rules  of 
Civil  and  Criminal  Procedure.  Of  the  twenty-three  suits  filed  against  the  Service 
from  1970  to  date,  five  were  brought  by  persons  with  criminal  tax  cases  pend- 
ing and  six  were  brought  by  taxpayers  for  their  own  investigative  files  after 
a  tax  investigation  had  been  commenced.  In  view  of  the  magnitude  of  the  search 
reqiiired  to  be  responsive  to  such  requests,  large  amounts  of  both  resources  and 
manpower  must  be  expended.  As  we  develop  additional  expertise  with  the  Free- 
dom of  Information  Act  as  it  applies  to  specific  material,  however,  it  is  possible 
that  these  types  of  requests  will  be  more  expeditiously  processed. 

As  to  the  matter  of  fees,  we  believe  ours  to  be  reasonable  and  we  are  con- 
tinually looking  into  additional  ways  to  reduce  them.  As  an  example  of  our 
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intentions  in  this  area,  I  have  recently  requested  my  staff  to  study  all  user 
charges,  including  photocopying  fees,  related  to  the  copying  of  tax  exempt 
organization  returns.  By  law  these  returns  are  available  to  the  public,  and  the 
copying  fees  are  transmitted  to  the  National  Archives. 

We  have  recently  had  it  brought  to  our  attention  that  these  charges  are  in- 
consistent with  Freedom  of  Information  fees.  We  have  looked  into  this  matter, 
and  the  copying  co.sts  will  be  reduced.  I  want  to  assure  the  Committee  that  the 
Service  wholeheartedly  subscribes  to  the  principle  of  making  information  avail- 
able to  the  public  at  the  lowest  possible  cost.  In  all  instances,  we  will  strive  to 
make  our  fees  as  reasonable  and  uniform  as  possible. 

In  summary,  we  are  not  attempting  to  deprive  the  public  of  what  the  public 
should  have.  Far  from  it.  The  bulk  of  our  Manual  is  public ;  our  annual  report 
lays  out  in  detail,  with  numerous  statistics,  what  we  have  done  and  how  we 
have  done  it ;  publications  are  available  explaining  our  audit  and  collection  func- 
tions; about  100  taxpayer  publications  are  available  explaining  various  facets 
of  the  law ;  and  our  Statistics  of  Income  program  results  in  the  publication  of 
numerous  volumes  of  data  each  year. 

Only  a  limited  amount  of  information  is  not  available-^part  of  it  involving 
taxpayer  privacy  and  the  remainder  involving  our  enforcement  tactics  and 
strategy.  Some  people  would  like  information  about  other  taxpayers'  tax  affairs. 
It  is  illegal  for  use  to  reveal  it  and  we  do  not  intend  to  do  so.  Other  people  would 
like  a  road  map  for  tax  evasion.  Supplying  such  a  map  would  materially  hinder 
the  Internal  Revenue  Service  in  administering  and  enforcing  the  tax  laws  effec- 
tively and  responsibly.  We  would  be  derelict  in  our  duties  if  we  supplied  it. 

POLITICS   IN   IRS 

I  would  like  to  turn  now  to  allegations  that  the  decisions  of  the  Internal  Rev- 
enue Service  are  subject  to  political  considerations — an  allegation  that  questions 
the  very  integrity  of  the  Service  and  its  ability  to  administer  our  voluntary  com- 
pliance system  in  a  fair,  nniform  and  even-handed  manner. 

The  IRS  has  spent  the  last  22  years — since  its  reorganization  was  approved 
by  Congress — trying  to  ensure  a  non-political,  non-partisan,  career  service  ap- 
proach toward  tax  administration,  and  I  believe  it  has  achieved  just  that.  All 
indications  are  that  we  have  strongly  resisted  pressures  to  do  otherwise. 

The  executives  of  the  Service,  with  the  exception  of  the  Commissioner,  are 
career  civil  servants.  We  are  selecting  individuals  with  complete  integrity  and 
carefully  training  them.  LTnder  the  management  of  executives  like  these,  it  is 
exceptionally  difficult  for  those  seeking  to  abuse  procedures  to  succeed,  and  our 
procedures,  which  involve  frequent  reviews  and  a  diffusion  of  managerial  au- 
thority, almost  defy  abuse. 

As  to  my  own  position,  I  have  stated  for  the  record  before  and  I  wish  to  .state 
now  that  politics  have  no  part  in  Internal  Revenue  Service  decisions.  Political 
views  are  irrelevant.  Political  activities  will  not  be  indulged  in  or  permitted  in 
any  way.  Since  I  have  been  in  office  no  political  pressure  has  been  brought  upon 
me  to  .start  an  audit,  stop  an  audit,  start  any  other  enforcement  process  or  affect 
any  audit  or  other  process  in  any  way.  If  such  pressures  were  instituted,  I  would 
not  give  in  to  it.  If  I  were  ordered  to  do  so,  I  would  refuse  to  obey  the  order. 

This  completes  my  opening  statement.  We  will  be  pleased  to  respond  to  ques- 
tions and  furnish  any  additional  information  the  Committee  may  request. 

XO   POLITICAL    PRESSUEE    EXERTED 

Mr.  Alexander.  I  would  like  to  touch  first,  INIr.  Chairman,  upon  the 
problem  of  political  interference  and  influence  in  the  activities  of  the 
Service  and  political  abuse  of,  or  efforts  to  abuse,  the  processes  of  the 
Service. 

I  "want  to  join  with  you  in  your  concern  over  this  vitally  impor- 
tant problem  and  thank  you  for  your  statement  that  the  disclosures 
recently  made  show  that  the  IRS  emerged  from  Watergate  with  its 
basic  integrity  intact.  I  think  that  is  a  tribute  to  my  predecessors, 
Mr.  Thrower  and  Mr.  Walters,  and  to  Secretary  Shultz,  and  I  am 
proud  to  follow  them  and  to  have  worked  with  Secretary  Shultz,  one 
of  the  finest  men  I  have  even  known. 
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Since  I  have  been  in  office,  Mr.  Chairman,  no  effort  whatever  has 
been  made  to  force  me  to  start  an  audit,  stop  an  audit,  affect  an  audit, 
or  affect  any  other  investigatory  process  of  the  Internal  Revenue 
Service.  No  political  pressure  has  been  exerted  upon  me.  If  it  were, 
I  would  resist  it  and  refuse  to  abide  by  any  such  pressure.  If  ordered 
to  do  so,  I  would  disobey  the  order. 

Senator  Kennedy.  Does  that  include  any  contact  from  the  White 
House  at  all? 

Mr.  Alexander.  In  connection  with  the  audit  of  the  President,  which 
was  discussed  at  length  in  volume  10  of  the  House  Judiciary  Com- 
mittee proceedings,  there  was  contact  v/ith  the  White  House  in  that  I 
sent  over  the  President's  tax  returns  at  the  recfuest  of  the  White  House. 
The  White  House  and  no  one  in  it  has  inquired  of  me  with  resj)ect  to 
tax  information  of  other  taxpayers,  inquired  of  me  with  respect  to 
audits  of  other  taxpayers.  I  am  putting  in  a  new  procedure,  Mr.  Chair- 
man, under  which  any  such  inquiries  would  be  referred  to  my  office, 
and  would  have  to  be  made  in  writing.  The  right  to  know,  the  right 
to  tax  information,  on  the  part  of  the  White  House  exists  under  pres- 
ent law. 

Senator  Ivennedy.  Let  us  be  fair  about  this.  Were  there  any  con- 
tacts made  from  the  White  House  at  all,  maybe  on  rulings  or  any  of 
these  categories?  I  suppose  we  also  ought  to  ask  whether  you  have 
had  contacts  from  Capitol  Hill. 

Mr.  Alexander.  Oh,  yes. 

WHITE  house  congressional  access 

Senator  Kennedy.  I  am  also  interested  in  finding  out  whether  you 
feel  the  procedures,  you  have  developed  during  your  term  of  office 
ought  to  be  actually  put  into  law,  and  if  you  feel  that  they  can  be 
strengthened.  I  am  also  interested  whether,  for  example,  there  is  a 
procedure  for  listing  contacts  that  are  made  by  Members  of  Congress. 
I  am  interested  in  this  whole  area,  the  procedures  which  are  being 
followed,  and  whether  you  feel  that  they  have  to  be  institutionalized 
in  terms  of  legislative  action. 

Mr.  Alexander.  Mr.  Chairman,  this  is  part  of  a  broader  issue  which 
is  spelled  out  in  your  opening  statement,  the  basic  right  of  privacy 
of  tax  returns  and  tax-return  information  and  the  protection  of  that 
right  of  privacy,  striking  a  balance  between  the  protection  of  the  right 
of  privacy  and  the  public's  right  to  Jiiiow  and  the  riglit  of  Congress 
and  the  White  House  when  petitioned  by  citizens  to  see  whether  they 
are  being  fairly  treated  and  whether  our  procedures  are  being  fairly 
followed,  is  a  difficult  and  complex  matter.  Part  of  the  problem  is 
keeping  a  record,  and  you  can  be  sure  that  we  are  doing  that.  Our 
current  procedures  call  for  that,  but  a  future  Commissioner  might 
change  those  procedures  if  he  or  she  chose  to  do  so.  I  hope  a  future 
Commissioner  would  not. 

Part  of  the  problem  is  involved  in  the  aspect  that  you  mentioned. 
Senators  and  Congressmen  are  frequently  asked  by  their  constituents 
to  look  into  tax  and  other  matters  concernino-  the  citizens'  relations 
with  tlieir  Government,  and  that  is  particularly  true  in  IRS  because 
we  have  so  many  relations  with  so  many  citizens  and  in  so  many  ways. 
You  should  have  that  right  to  look  into  the  matter.  You  should  have 
that  right  to  inquire  whether  our  procedures  are  being  followed. 
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are  being  applied  objectively,  but  I  am  sure  that  Senators  and  Con- 
gressmen do  not  want  to  assert  any  claim  to  change  any  of  our  judg- 
ments from  a  judgment  which  would  objectively  be  applied  to_  the 
particular  situation  to  a  judgment  which  turns  not  on  the  facts  of  the 
situation  but  on  fact  of  the  inquiry  itself. 

Now,  there,  under  the  present  law  tliere  is  no  legal  safeguard,  sub- 
ject to  my  chief  counsel  overruling  me,  against  abuse  of  process  other 
than  the  general  provisions  of  law  w^hich  can  make  abuse  of  process 
a  criminal  act. 

Those  provisions  of  law  might  well  be  reviewed  and  broadened 
and  we  are  asking,  JMr.  Chairman,  that  Congress  review  the  right 
of  access  to  tax  information.  We  think  that  taxpayer  rights  of  privacy 
need  strengthening  in  the  law.  We  think  that  certain  changes  in  the 
law  are  in  order  to  strengthen  these  rights  of  privacy.  I  so  testified 
before  the  House  Government  Operations  Committee  last  August  and 
it  is  the  position  of  the  Vice  President's  Committee  on  Privacy,  as  I 
understand  it,  that  these  rights,  these  basic  rights  of  privacy,  of  tax 
returns  and  tax-return  information,  should  be  protected  more  than 
they  are  by  current  law. 

Senator  Kexxedy.  Let  us  get  somew^hat  more  specific.  You  have 
regulations  now-  covering  contacts  between  the  White  Plouse  and  the 
agencies,  is  that  correct  ? 

Mr.  Alexander.  We  do  not  have  such  regulations. 

Senator  Kennedy.  What  do  you  have?  Do  you  just  have  set  pro- 
cedures? 

Mr.  Alexander.  We  have  procedures.  The  law  itself  says  the  tax 
returns  are  open  on  order  of  the  President.  It  has  been  the  position  of 
the  legal  advisers  to  the  Commissioner  of  Internal  Revenue  for  a 
number  of  years  that  that  law  means  that  the  President,  the  White 
House,  has  access  to  tax-return  information.  This  is  discussed  at  length 
in  the  April  16,  1970,  Congressional  Eecord,  w^hich  I  would  like  to 
supply  for  the  record,  if  I  may. 

Senator  Kennedy.  You  may. 

[The  material  referred  to  follows :] 

Practice  by  Executive  Branch  of  Examining  Individual  Tax  Returns 

Mr.  Williams  of  Delaware.  Mr.  President,  I  wish  to  discuss  a  matter  which 
has  been  raised  in  the  press  and  the  Halls  of  Congress  in  the  past  few  days, 
and  on  which  there  appears  to  have  been  a  certain  element  of  misunderstanding. 
I  shall,  to  the  best  of  my  ability,  review  it  from  the  beginning  to  show  how  the 
practice  of  examining  tax  returns  by  the  executive  branch  has  been  conducted 
during  the  preceding  administrations  as  well  as  the  manner  in  which  it  is  being 
conducted  under  this  administration. 

This  statement  is  going  to  be  made  as  nearly  as  possible  without  trying  to  pro- 
ject the  argument  into  the  political  arena.  I  think  such  projections  are  most 
unfortunate  on  a  question  which  is  so  vital  to  so  many  people.  But  now  that  it 
has  been  projected  on  a  false  basis  before  the  public  I  think  it  should  be  clarified. 
That  is  tlie  reason  I  ask  the  Senate  to  bear  with  me  for  just  a  short  period  of 
time,  during  which  time  I  shall  review  the  procedure  followed  by  the  executive 
branch  during  the  present  as  well  as  the  past  two  administrations. 

This  argument  started  on  April  12,  1970,  and  I  am  going  to  read  the  press 
release  as  it  was  then  given  by  Mr.  O'Brien.  The  press  release,  dated  Washington, 
D.C.,  April  11,  1970,  reads  : 

O'BRIEN    CHARGES   VIOLATION    OF  FEDERAL  LAW   BY   NIXON   ADMINISTRATION    IN 
MOLLENIIOFF   access   TO   INCOME   TAX    RETURNS 

Washington,  D.C,  April  11,  1970. — Lawrence  F.  O'Brien,  Chairman  of  the 
Democratic  National  Committee,  today  charged  that  the  Nixon  Administration's 
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practice  of  turning  over  confidential  federal  income  tax  returns  to  a  White  House 
aide  violates  federal  law  and  Treasury  regulations  governing  the  confidentiality 
of  tax  returns. 

"Federal  law  and  regulations  protect  the  individual  taxpayer's  right  to  privacy 
and  such  indiscriminate  access  by  a  political  operative  in  the  White  House  is 
a  clear  violation  of  the  legal  rights  of  American  citizens,"  O'Brien  said. 

"I  call  upon  President  Nixon  to  terminate  immediately  this  illegal  access  of 
his  personal  staff  to  confidential  tax  returns  of  80  million  Americans,"  O'Brien 
said. 

"If  this  action  is  not  taken  voluntarily,"  O'Brien  added,  "we  are  prepared  to 
initiate  legal  action  that  will  end  this  practice." 

O'Brien's  statement  was  based  on  a  legal  opinion  signed  by  Mortimer  M.  Caplin 
and  Sheldon  S.  Cohen,  former  commissioners  of  the  Internal  Revenue  Service, 
and  Mitchell  Rogovin,  former  Assistant  Attorney  General  for  Tax  Division  and 
former  Chief  Counsel  Internal  Revenue  Service. 

The  full  text  of  the  legal  opinion  submitted  by  Caplin,  Cohen,  and  Rogovin  to 
O'Brien  is  attached. 

"I  asked  for  this  opinion  upon  learning  of  the  Internal  Revenue  Service's 
practice  of  turning  over  confidential  income  tax  returns  to  Clark  Mollenhnff, 
special  counsel  to  the  President,  on  a  'need-to-know'  basis,"  O'Brien  said.  "The 
views  of  these  recognized  tax  experts  leave  little  doubt  as  to  the  illegality  of 
the  procedures  which  now  are  being  followed." 

"It  is  particularly  troublesome  to  learn  of  this  practice  when  so  many  millions 
of  Americans  are  at  this  moment  pouring  over  their  individual  income  tax  returns 
and  are  candidly  disclosing  per.sonal  information  of  the  utmost  sensitivity," 
O'Brien  said. 

"Only  imniofiiate  action  by  President  Nixon  to  stop  these  illegal  procedures 
will  restore  the  American  people's  confidence  in  the  Internal  Revenue  Service, 
as  well  as  demonstrate  the  willingness  of  the  Nixon  Administration  to  obey 
federal  law  and  regulations  in  the  conduct  of  its  own  affairs,"  O'Brien  concluded. 

I  repeat  one  quotation  of  Lawrence  O'Brien's  release  : 

"I  call  upon  President  Nixon  to  terminate  immediately  this  illegal  access  of 
his  personal  staff  to  confidential  tax  returns  of  80  million  Americans,"  O'Brien 
said. 

"If  this  action  is  not  taken  voluntarily."  O'Brien  added,  "we  are  prepared  to 
initiate  legal  action  that  will  end  this  practice." 

O'Brien's  statement  was  based  on  a  legal  opinion  signed  by  Mortimer  M.  Caplin 
and  Sheldon  S.  Cohen,  former  commissioners  of  the  Internal  Revenue  Service, 
and  Mitchell  Rogovin,  former  Assistant  Attorney  General  for  Tax  Division  and 
former  Chief  Counsel,  Internal  Revenue  Service. 

I  now"  read  the  letters  which  was  attached  to  Mr.  O'Brien's  April  11  statement. 
The  letter  is  dated  April  9,  1970.  It  is  addressed  to  Mr.  Lawrence  F.  O'Brien,  the 
chairman  of  the  Democratic  National  Committee,  2600  Virginia  Avenue  NW., 
here  in  Washington  : 

April  9,  1970. 
Mr.  Law^rence  F.  O'Brien. 
Chairyytan,  Deyywcrntic  Nntioyinl  Committer,  Wnslnnofoyy,  D.C. 

Dear  Mr.  O'Brien  :  It  has  been  reported  that  an  aide  to  the  President  currently 
has  access  to  federal  income  tax  returns  upon  his  written  request.  You  have  asked 
for  a  legal  opinion  on  whether  this  reported  arrangement  with  the  Internal  Rev- 
enue Service  comports  with  existing  law  and  regulations.  It  is  our  legal  opinion 
that  such  access  is  not  in  conformity  with  existing  law  and  regulations  relating 
to  disclosures  of  tax  returns. 

Section  6103  of  the  Internal  Revenue  Code  sets  up  the  statutory  procedures 
necessary  to  insure  that  tax  returns  and  the  confidential  information  appearing 
thereon  are  not  made  available  to  people  who  have  no  legitimate  interest  in  the 
return.  First  enacted  in  1910.  this  central  provision  of  our  present  Irw  nrovides 
that  returns  will  be  open  for  inspection  "only  upon  order  of  the  President  and 
under  rules  and  recnlations  prescribed  by  the  Secretary  or  his  delegate  and  ap- 
proved by  the  President."  The  inviolate  nature  of  tax  information  is  fundamental 
to  our  tax  system,  not  only  in  the  name  of  privncv,  but  also  to  insure  inrreased 
and  more  accurate  taxpayer  compliance.  As  to  the  latter,  more  ar'curate  reporting 
on  Income  tax  returns  appears  to  bear  a  close  relationship  to  the  degree  of  con- 
fidpnre  in  wbii^h  the  information  is  held  bv  the  Internal  Revenue  Service. 

The  regulations  promulgated  under  section  OIO.S  nrovides  in  detail,  the  manner 
and  circumstances  under  which  tax  returns  may  be  legally  inspected  by  the  public, 
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state  tax  officials.  Treasury  ofBcials,  Executive  Department  officials,  U.S.  At- 
torneys and  Department  of  Justice  attorneys,  Executive  Branch  agencies,  and 
('ongressional  Committees.  Specific  requirements  for  inspection  of  federal  income 
tax  return.s  have  been  prescribed  in  the  regulations  to  intentionally  make  it 
burdensome  to  secure  inspection  of  such  returns.  This  is  in  order  to  maintain  the 
confidentiality  of  such  returns  except  in  unusual  circumstances,  melding  the  legiti- 
mate needs  of  government  with  the  right  to  privacy  of  the  individual.  For  exam- 
ple, with  respect  to  inspection  of  returns  by  executive  departments'  oflScials  other 
than  the  Treasury  Department,  the  request  must  be  in  writing.  It  must  be  made 
by  the  head  of  the  Agency  requesting  the  opportunity  to  inspect  the  return,  the 
request  must  relate  to  a  matter  officially  before  the  Agency  head,  it  must  specify 
the  taxpayer's  name  and  address,  the  kind  of  tax  reported,  the  taxable  period 
covered,  the  reason  why  inspection  is  requested,  and  the  name  and  official  designa- 
tion of  the  person  by  whom  inspection  is  to  be  made. 

The  federal  official  in  the  news  report  is  Si>ecial  Counsel  to  the  President  and 
as  such,  he  is  an  employee  of  the  Executive  Office  of  the  President.  Reg.  Sec. 
;:!01.6103(a)-l(f )  covers  access  to  tax  returns  by  such  an  employee.  Under  this 
regulation,  the  President  would  be  the  only  Executive  Branch  official  with  the 
authority  to  request  the  Commissioner  to  make  tax  returns  available  to  employees 
of  the  Executive  Office  of  the  President.  Such  a  Presidential  request  would 
presumably  have  to  comply  with  the  various  requirements  of  the  regulations  de- 
tailed above. 

It  has  been  suggested  that  since  the  employee  in  question  acts  as  agent  for  the 
President  in  matters  of  investigation,  no  written  request  by  the  President  is 
required.  We  are  unaware  of  any  theory  of  law  which  would  support  such  an 
argument.  Indeed,  this  type  of  argument  has  been  specifically  rejected  by  the  very 
language  of  the  regulation. 

The  criminal  sanction  relating  to  the  disclosure  of  confidential  tax  information 
is  found  in  section  7213  of  the  Code.  It  makes  it  a  misdemeanor  for  any  federal 
employee  to  divulge  tax  information  except  as  provided  by  law. 

If  tax  returns  are  made  available  in  a  manner  not  in  conformity  with  section 
fil03  of  the  Code  and  the  regulations,  it  would  appear  that  such  divulgence  of 
tax  information  is  not  as  provided  by  law. 

A  copy  of  section  6103  and  the  pertinent  regulations  are  attached  for  your 
convenience. 

Sincerely, 

Mortimer  M.  Caplix. 
Sheldox   S.  Cohen. 
Mitchell  Rogovin. 

As  I  mentioned  earlier,  Mr.  Caplin  w^as  the  Commissioner  of  Internal  Revenue 
under  the  Kennedy  administration  ;  Mr.  Cohen  was  the  Commissioner  of  Internal 
Revenue  under  the  Johnson  administration ;  and  Mr.  Rogovin  was  an  employee, 
first  in  Treasury  and  then  in  Justice,  imder  both  administrations. 

When  this  dramatic  statement  was  made  by  Mr.  O'Brien  there  was  understand- 
ably a  lot  of  concern  expressed  by  members  of  the  press,  by  Members  of  Congress, 
and  by  millions.  I  daresay,  of  American  citizens  as  to  what  was  happening  here 
in  Washington  and  whether  the  Internal  Revenue  Service  was  being  turned  into  a 
Gestapo,  as  the  allegation  of  the  chairman  of  the  Democratic  National  Committee 
would  indicate. 

The  chairman  of  the  Joint  Committee  on  Taxation,  the  Senator  from  Louisiana 
(^Mr.  Long),  called  the  .Toint  Committee  on  Taxation  together  to  explore  these 
charges,  and  we  asked  Commissioner  Thrower  to  appear  before  our  committee. 

This  meeting  was  at  3  o'clock  on  Tuesday  of  this  week.  Having  read  this  state- 
ment I  felt  we  should  go  beyond  and  see  what  the  precedents  w^ere.  So  I  directed 
this  wire  early  on  Monday  morning,  April  13.  to  the  Honorable  Ralph  W.  Thrower, 
the  Commissioner  of  Internal  Revenue,  Department  of  the  Treasury,  in 
Washington : 

In  connection  with  your  meeting  tomorrow  with  the  Joint  Committee  will  yon 
please  have  available  information  regarding  the  number  of  times  tax  returns  were 
requested  by  the  Executive  Branch  during  each  of  the  administrations  since 
lOfiO.  Signed,  John  J.  Williams.  Senator  from  Delaware. 

Later  I  snnplemented  that  and  asked  that  he  furnish  the  various  regulation.*? 
or  rules  w^hich  were  discussed  in  the  committee. 

Commissioner  Thrower  has  furnished  and  I  received  these  yesterday — a  series 
of  the  regulations  which  have  governed  the  executive  branch  on  the  handling  of 
these  tax  returns  over  the  years  beginning  with  the  Kennedy  administration. 
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I  might  say  first,  however,  before  going  to  that  that  I  aslved  the  staff  of  the 
joint  committee,  under  the  direction  of  Larry  Woodworth,  with  whom  all  of  us 
are  acquainted,  to  prepare  a  memorandum  as  to  the  various  branches  of  Govern- 
ment to  whom  tax  returns  are  available  and  the  manners  in  which  the  returns 
could  be  examined.  I  shall  read  his  memorandum  first.  This  is  entitled.  "Provi- 
sions of  the  Statute  and  Regulations  Relative  to  Publicity  of  Income  Tax 
Returns" : 

STATUTORY  PROVISIONS  ON  PUBLICITY 

The  Code  provides  (section  6103(a) )  that  generally  income  tax  returns  are  to 
be  open  to  inspection  only  upon  order  of  the  President  under  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Treasury  of  his  delegate  and  approved  by  the 
President. 

Four  exceptions  are  made  to  the  above  limitation  as  to  the  publicity  of  returns. 
Income  tax  returns  may  be  made  available  to  : 

(1)  State  income  tax  oflicials  for  the  purpose  of  administering  the  State  in- 
come tax  law  or  to  obtain  information  to  be  furnished  local  taxing  authorities. 
The  inspection  may  be  made  only  upon  request  of  the  governor  and  only  for  State 
tax  administration  or,  upon  his  request,  can  be  made  available  to  local  tax 
administrators. 

(2)  In  the  case  of  corporate  income  tax  returns,  to  shareholders  having  an 
interest  of  1  percent  or  more. 

(3)  The  Committee  on  Ways  and  Means,  the  Senate  Finance  Committee,  the 
Joint  Committee  on  Internal  Revenue  Taxation,  and  any  select  committee  author- 
ized to  investigate  tax  returns,  and 

(4)  The  persons  who  filed  the  returns. 

He  then  lists  the  various  regulations  regarding  disclosure,  and  I  ask  unanimous 
consent  that  all  of  these  regulations  be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  regulations  were  ordered  to  be  printed  in  the 
Record,  as  follows : 

REGULATIONS 

The  existing  regulations  (Reg.  §  301.6103  (a)-l(f)  contain  a  general  authority 
regarding  inspection  of  returns  by  the  executive  departments.  They  specify  that 
if  the  head  of  an  executive  department  (other  than  the  Treasury)  or  any  other 
establishment  of  the  Federal  Government  desires  to  inspect,  or  have  an  employee 
of  his  inspect,  an  income  tax  return  he  may  do  so  if  : 

(1)  It  is  in  connection  with  some  matter  officially  before  him; 

(2)  there  is  a  written  application  signed  by  the  head  of  the  executive  depart- 
ment or  other  Government  establishment  desiring  the  inspection  ;  and 

(3)  the  application  states  the  name  of  the  person  for  whom  the  return  was 
made,  the  kind  of  tax.  the  year,  the  reason  why  the  inspection  is  desired,  and  the 
name  and  official  designation  of  the  person  by  whom  the  inspection  is  to  be  made. 

PENALTIES 

If  the  provisions  of  the  regulations  referred  to  above  are  not  fully  complied 
with.  Section  7213  of  the  Internal  Revenue  Code  relating  to  unauthorized  dis- 
closure of  information  applies.  This  provides  for  a  fine  of  not  more  than  $1,000 
or  imprisonment  for  not  more  than  1  year,  or  both,  for  improper  release  of  in- 
formation on  tax  returns.  Also,  if  the  offender  is  an  officer  or  employee  of  the 
United  States  Government  the  section  provides  that  he  is  to  be  dismissed  from 
oflice  or  discharged  from  employment. 

Mr.  Williams  of  Delaware.  As  I  stated.  I  had  asked  the  Commissioner  to 
go  back  and  outline  from  the  beginning  just  how  this  problem  had  been  adminis- 
tered throughout  the  years  by  the  various  Presidents. 

The  first  official  record  was  a  memorandum  dated  May  23.  1061.  addressed  to 
the  Honorable  Robert  H.  Knight,  the  General  Counsel  of  the  Treasury,  and  the 
snbjoft  is  "inspection  of  Returns  by  Congressional  Committees."  This  memoran- 
dum is  signed  by  Mortimer  Caplin,  the  Commissioner  of  Internal  Revenue  under 
the  Kennedy  administration  and  one  of  the  men  who  signed  the  memorandum 
which  I  read  earlier  and  upon  which  Mr.  O'Brien  based  his  statement  of  April  11. 

I  shall  put  the  entire  memorandum  into  the  Record,  but  I  shall  move  over  to 
page  3  of  it  first.  The  first  part  of  it  relates  to  the  manner  in  which  mnirres- 
sional  committees  can  obtain  access  to  tax  returns ;  but  on  page  3.  under  item  c, 
Mr.  Caplin  outlined  the  rules  under  which  a  representative  of  the  Kennedy 
adminiwtrntion  could  examine  tax  returns. 

At  this  time  I  am  quoting  Mr.  Caplin,  who  was  then  the  Commissioner  of  Inter- 
nal Revenue : 
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C.   INSPECTION   OF   RETURNS   AND   FILES    BY    MR.    CARMINE   BELLING 

On  January  26  Mr.  Bellino,  Special  Consultant  to  the  President,  called  at  my 

office  and  requested  permission  to  inspect  our  files  on and  others. 

Although  we  had  no  precedent  to  guide  us,  we  decided  that  Mr.  Bellino,  in  his 
capacity  as  a  representative  of  the  President,  could  inspect  our  files  without  a 
written  request. 

I  underscore  that  point — "without  a  written  request." 

This  reflects  the  view  that  Section  6103  of  the  Code  specifically  provides  that 
returns  shall  be  open  to  inspection  upon  order  of  the  President,  and  since  Mr. 
Bellino's  official  capacity  constitutes  him  the  representative  of  the  President, 
I  he  action  taken  is  regarded  as  conforming  to  law.  Based  on  this  decision,  we 

I'ermitted  Mr.  Bellino  to  inspect  the  files  relating  to .  Since  that  time 

we  have  also  permitted  him  to  inspect  tax  returns  and  related  documents  pertain- 
ing to  other  persons. 

Mr.  Ctjrtis.  Mr.  President,  will  the  Senator  yield  for  a  question? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Curtis.  Whom  is  the  Senator  quoting? 

Mr.  Williams  of  Delaware.  I  am  quoting  Mortimer  Caplin,  the  Commis- 
sioner of  Internal  Revenue  under  the  Kennedy  administration  and  the  same 
man  who  signed  the  letter  to  Larry  O'Brien  saying  that  it  was  a  violation  of 
the  law  for  anybody  in  the  executive  branch  to  examine  these  returns  except 
by  written  request. 

It  is  fantastic  how  some  of  these  bureaucrats  can  change  positions  after  they 
leave  office. 

Yes,  I  am  quoting  from  Mr.  Caplin's  own  regulation  which  was  issued  under 
date  of  May  23,  1S61.  I  would  point  out  again  the  significant  part  of  it,  that  on 
January  26  Mr.  Bellino.  as  President  Kennedy's  special  consultant,  was  given 
permission  to  examine  any  tax  return  without  any  written  requ.est. 

This  was  6  days  after  the  administration  took  office  and  this  ruling  that  they 
did  not  have  to  have  any  written  request  was  made  by  Commissioner  Caplin. 

Mr.  Curtis.  How  many  returns  did  he  let  Mr.  Bellino  see? 

Mr.  Williams  of  Delaware.  No  one  knows.  I  asked  for  the  number  of  tax 
returns  which  were  requested  by  each  administration.  I  was  advised  that  there 
were  seven  requests  under  the  Nixon  administration  signed  by  Mr.  Mollenhoff 
involving  nine  tax  returns.  I  will  later  outline  the  procedure  followed  by  the 
Nixon  administration,  but  they  were  all  with  a  written  request. 

The  Commissioner  was  asked  how  many  returns  had  been  inspected  by  the 
previous  administration  so  that  we  could  get  a  comparison,  and  they  said  that 
since  there  were  no  written  requests  apparently  no  records  were  kept  or- — -if 
there  were  they  cannot  be  found — they  were  unable  to  answer.  However,  the 
Commissioner  did  say  that  their  records  show  that  Mr.  Bellino  was  in  the  Treas- 
ury Department  examining  the  tax  returns  of  various  individuals  and  the  lan- 
guage he  used  was  "days  on  end."  There  must  have  been  a  very  large  number 
involved. 

I  will  continue  quoting  from  Mr.  Caplin's  May  23,  1961,  ruling  relating  to  this 
subject : 

Further,  in  a  letter  dated  January  26,  and  received  January  30,  Attorney  Gen- 
eral Robert  F.  Kennedy  asked  that  Mr.  Bellino  be  permitted  to  review  all  files. 
records,  and  documents  requested  by  him  in  order  to  coordinate  the  investigation 
of  certain  individuals  being  conducted  by  the  Internal  Revenue  Service,  the 
Justice  Department  and  other  Government  agencies.  Permission  was  granted 
for  Mr.  Bellino  to  inspect  such  files  in  a  letter  dated  February  1,  1961. 

Additionally,  Senator  John  L.  McClellan,  in  a  letter  dated  March  24,  designated 
Mr.  Bellino  as  a  staff  member  of  the  Senate  Permanent  Subcommittee  on  Investi- 
gations, a  subcommittee  of  the  Committee  on  Government  Operations,  authorized 
to  inspect  returns  pursuant  to  Executive  Order  10916.  As  such,  he  is  authorized 
to  inspect  those  documents  made  available  to  the  Subcommittee  under  requests 
made  pursuant  to  this  Order. 

In  the  interest  of  providing  a  more  detailed  statement  there  is  attached  a 
Technical  Memorandum  prepared  in  the  office  of  the  Chief  Counsel,  which  sets 
forth  the  historical  background  of  (1)  the  requirement  of  a  committee  resolution 
and  (2)  the  executive  policy  against  supplying  photocopies  of  returns  to  Con- 
gressional Committees.  If  you  should  desire  additional  information  please  let  me 
know. 
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Signed,  "Mortimer  Caplin,  Commissioner  of  Internal  Revenue." 
I  move  now  to  the  next  letter  we  have,  showing  how  the  Nixon  administration 
handled  it.  I  do  not  find  any  correspondence  or  ruling  under  the  Johnson  ad- 
ministration thus  far  which  changed  this  practice.  However,  I  find  that  when  the 
Nixon  administration  took  over,  this  loose  practice  of  the  Kennedy  adminis- 
tration wherein  tax  returns  were  examined  by  White  House  staff  was  corrected. 
What  procedure  does  this  administration  follow? 

Mr.  Thrower  stated  that  when  he  assumed  office  in  1969  he  was  advised  by 
the  White  Hou.se  that  Mr.  Mollenhoff  would  be  assigned  to  a  position  comparable 
to  that  which  Mr.  Bellino  held  under  the  Kennedy  administration,  and  Commis- 
sioner Thrower  felt  that  in  the  interest  of  orderly  procedure  the  manner  of 
allowing  anyone  from  the  executive  branch  to  examine  a  tax  return  of  any  indi- 
vidual without  having  a  written  request  or  having  it  in  writing  for  future 
reference  was  wrong.  The  Commissioner  conferred  with  the  White  House,  and 
this  is  a  memorandum  of  procedure  they  worked  out  under  the  date  of  September 
18,  1909. 

This  is  the  memorandum  addressed  to  the  Honorable  Clark  R.  Mollenhoff. 
Deputy  Counsel  to  the  President,  signed  by  the  Commis.sioner  of  Internal  Rev- 
enue, and  the  subject  is  inspection  of  tax  returns  and  related  files.  These  are  the 
rules  agreed  ui)on  at  that  time : 

September  18,  1969. 
Memorandum  to:  The  Honorable  Clark  R.  Mollenhoff,  Deputy  Counsel  to  the 

President. 
From  :  Commissioner  of  Internal  Revenue. 
Subject :  Inspection  of  Tax  Returns  and  Related  Files. 

Following  through  on  our  recent  luncheon  conversation,  I  have  been  thinking 
about  ways  that  we  can  meet  tho.^e  situations  in  which  you  may  want  to  inspect 
tax  returns  or  other  Internal  Revenue  Service  files  while  at  the  same  time 
carrying  out  our  responsibilities  under  the  disclosure  statutes. 

As  you  know,  the  basic  rules  governing  disclosure  of  tax  return  information 
are  set  forth  in  26  U.S.C.  6103  et  seq.,  and  the  penalty  provisions  themselves  are 
in  26  U.S.C.  7213  and  18  U.S.  1905. 

I  would  suggest  that  every  time  you  have  occasion  to  inspect  a  tax  return, 
application  for  exemption,  or  other  Internal  Revenue  file,  you  send  me  a  memo- 
randum briefly  setting  forth  the  nature  of  the  request.  Naturally,  we  will  infer  in 
every  case  that  the  request  is  either  at  the  direction  of,  or  in  the  interest  of,  the 
President.  I  have  taken  the  liberty  of  drafting  a  suggested  format  that  you  may 
wish  to  consider.  If  you  want  to  look  at  the  returns  or  files  of  more  than  one 
person  or  organization,  you  may  list  all  of  them  in  one  memorandum. 

After  receiving  your  request,  we  will  make  arrangements  for  the  files  to  be 
assembled  in  my  immediate  suite  of  offices  here  and  we  will  notify  you  as  soon 
as  they  are  ready  for  inspection.  Since  most  of  the  material  in  which  you  will 
be  interested  will  be  located  in  one  of  our  regional  or  district  offices,  it  will  be 
nece.ssary  for  us  to  obtain  it  and  bring  it  to  Washington.  If,  after  inspection  of 
the  files,  you  want  copies  of  any  of  the  material  inspected,  we  will  be  happy  to 
make  them  for  you. 

I  trust  this  arrangement  will  be  satisfactory  and  look  forward  to  a  mutually 
rewarding  relationship  between  our  respective  offices. 

Signed,  "Randolph  W.  Thrower." 

Mr.  Gore.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Gore.  The  able  Senator  has  referred  to  the  conference  with  Commis- 
sioner Thrower  and  has  now  read  a  memorandum  which  was  denied  to  the  Joint 
Committee  on  Internal  Revenue.  I  trust  that  it  will  be  in  order  to  make  a  few 
remarks  about  it. 

Mr.  Williams  of  Delaware.  If  the  Senator  will  yield  for  a  moment,  the  Sen- 
ator is  in  error.  This  memorandum  was  not  denied  to  the  joint  committee.  They 
have  this  information,  and  the  Senator  is  a  member  of  that  committee.  It  was 
also  sent  to  me  because  I  was  the  one  who  originally  requested  it.  But  I  specifi- 
cally requested  that  the  full  report  be  sent  to  the  joint  committee,  and  it  was 
delivered  to  them  first.  They  acknowledged  receipt  of  it.  The  Senator  is  a  member 
of  the  committee,  and  it  is  available ;  but  I  have  a  copy  of  it  if  he  wishes  to  see  it. 

Mr.  Gore.  I  appreciate  the  correction. 

I  requested  this  memorandum,  and  Mr.  Thrower  said  he  would  have  to  obtain 
permission  from  the  President  to  supply  it. 
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I  bad  not  been  advised  tbat  it  bad  been  supplied  to  the  committee.  I  am  glad 
that  it  has.  I  congratulate  both  the  President  and  Commissioner  Thro\v(>r  upon 
supplying  it. 

Now,  would  the  Senator  from  Delaware  yield  further? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Gore.  To  begin  with,  I  am  not  acquainted  with  the  details  of  what  hap- 
pened in  previous  administrations.  It  is  only  recently  that  I  became  a  member 
of  the  Joint  Committee  on  Internal  Revenue.  I  am  aware  of  what  1ms  happened 
here.  Commissioner  Thrower  is  a  fine  man  and  I  do  not  wish  in  any  way  to  be 
unkind  to  him. 

However,  in  fairness  to  the  Senate.  I  must  state  that  I  question  the  propriety 
and  discretion,  or  lack  thereof,  of  his  action  in  supplying  and  in  agreeing  to 
supply  Mr.  Mollenhoff  in  an  open  ended  arrangement  with  tax  returns  and  copies 
of  tax  returns  without  a  direct  communication  from  the  President  of  the  United 
States,  either  verbally  or  in  writing. 

Commissioner  Thrower  testified  that  he  had  neither  from  the  President.  He 
relied  entirely  upon  the  representations  of  Mr.  Clark  MollenhofC  whose  veracity 
I  do  not  question. 

Mr.  Williams  of  Delaware.  The  point  I  want  to  get  into  the  record  straight 
is  that  Commissioner  Thrower  did  not  say 

Mr.  Gore.  I  beg  the  Senator's  pardon? 

Mr.  WiTxiAMS  of  Delaware.  I  want  to  get  the  record  straight.  Again  the 
Senator  from  Tenne.ssee  is  in  error.  Commissioner  Thrower  said  he  did  not  rely 
entirely  upon  the  statement  of  Mr.  MoUenhoff.  He  said  he  was  told  by  an  official 
representative  of  the  President  that  Clark  MoUenhoff  was  being  designated  for 
this  position  and  that  the  arrangement  was  to  be  made  with  Mr.  MoUenhoff  to 
work  out  procedures.  He  did  not  identify  the  other  individual.  I  doubt  if  all  of 
those  men  are  in  direct  communication  with  the  President  any  more  than  they 
were  under  preceding  administrations. 

I  thoueiit  we  should  keep  the  record  clear.  I  do  not  think  there  is  any  question 
in  the  minds  of  anyone  but  that  Mr.  MoUenhoff  is  the  deputy  counsel  to  the  Pres- 
ident, and  he  did  hold  the  same  official  position  that  was  held  by  individuals  in 
preceding  administrations  who  had  access  to  the  tax  returns.  We  should  give 
Commissioner  Thrower  the  credit — I  also  give  credit  to  the  Nixon  administra- 
tion— for  recognizing  the  danger  in  the  loose  manner  in  which  it  had  been  han- 
dled heretofore  under  the  Democratic  administrations  where  they  were  freely 
examined  by  White  House  employees  without  any  written  requests.  Commis- 
sioner Thrower  arranged  that  Mr.  MoUenhoff  would  sign  on  the  line  the  name 
of  the  taxpayer  and  at  the  same  time  be  ready  to  justify  why  they  needed  that 
return.  And  I  think  they  should.  I  am  amazed  that  Commissioner  Caplin  had 
handled  this  same  situation  so  loosely.  If  there  is  abuse  I  will  join  the  Senator 
or  anyone  else  in  cleaning  up  abuses ;  but  let  us  remember  that  the  law  provides 
that  the  President  can  get  these  returns,  and  the  law  provides,  and  it  is  intended 
to  provide,  that  the  Ways  and  Means  Committee,  the  Finance  Committee,  and 
the  Joint  Committee  on  Taxation,  operating  independently  of  each  other,  any 
one  of  them  can  request  and  get  a  tax  return.  These  committees  have  gotten  them 
over  the  years  with  or  without  the  consent  of  the  President  and  even  over  the 
objections  of  the  Commissioner  when  they  needed  to. 

That  is  the  law  and  has  been  over  the  years,  and  every  President  and  every 
authorized  committee  has  utilized  this  authority. 

Surely  the  Senator  from  Tennessee,  who  is  an  able  lawyer,  was  aware  of  that 
fact,  and  I  cannot  imagine  just  what  Mr.  Caplin  was  thinking  about  when  last 
week  he  signed  a  letter  denouncing  his  own  decisions  made  as  a  Commissioner  of 
Internal  Revenue  as  having  been  illegal. 

The  President  and  the  congressional  committees  must  have  this  authority, 
but  at  the  same  time  we  must  see  that  it  is  not  abused. 

I  emphasize  that  we  must  have  this  authority.  For  example,  I  go  back  to  my 
experience  in  the  exposure  of  corruption  in  the  Internal  Revenue  Service  in  the 
lO.'iO  period.  This  corruption  was  at  a  high  level.  The  then  Senator  from  Vir- 
vinia,  Mr.  Harry  Byrd,  and  the  Senator  from  North  Carolina,  Mr.  Hoey,  and 
myself,  were  appointed  by  Senator  George  of  Georgia  as  a  subcommittee  to  ex- 
amine the  allegation  that  certain  high  officials  in  the  Revenue  Service  had  abused 
their  public  offices.  We  needed  certain  tax  returns  to  proceed  with  this  investiga- 
tion. 

We  had  a  situation  where  the  former  Commissioner  of  Internal  Revenue  went 
to  the  penitentiary.  A  Deputy  Commissioner  of  Internal  Revenue  serving  at  the 
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time  was  indicted.  A  chief  counsel  of  the  Alcohol  Tax  Unit  was  also  subsequently 
indicted. 

Therefore,  we  could  not  expect  cooperation  from  the  executive  branch  or  from 
the  Internal  Revenue.  Our  committee  had  to  have  that  authority.  I  want  to 
review  this  because  this  is  very  important  background  as  to  why  we  have  to 
have  this  authority.  The  question  may  be  asked,  why  did  we  not  go  to  the  De- 
partment of  Justice?  I  did  go  to  the  Department  of  Justice  during  that  period 
and  tried  to  get  their  cooperation.  I  did  not  get  it.  Later  I  found  out  why. 

One  of  the  chief  counsels,  an  Assistant  Attorney  General  acting  in  the  Tax 
Division  of  the  Department  of  Justice,  was  likewise  involved  in  this  conspiracy 
and  later  went  to  jail. 

Then  one  might  ask,  why  did  we  not  go  to  the  President?  I  was  unable  to  get 
a  conference  with  President  Truman.  I  tried  hard  at  that  time  to  do  so.  I  wanted 
to  report  these  allegations  to  the  executive  branch  and  get  their  assistance  at 
the  time  I  could  not  understand,  why  I  was  unable  to  get  an  appointment  with 
President  Truman. 

I  resented  that  very  much  at  the  time,  although  I  understood  later  why  I  did 
not  get  that  appointment. 

I  want  to  say  here,  first,  lest  there  be  any  misunderstanding,  that  during  all 
that  investigation — and  there  was  a  lot  of  corruption  exposed — never  was  there 
one  single  instance  where  one  could  point  a  finger  at  Harry  Truman  or  any  mem- 
ber of  his  family  as  having  done  anything  dishonest.  I  want  to  emphasize  that. 
But  at  the  same  time,  there  was  a  lot  of  corruption  in  his  administration  which 
needed  cleaning  up. 

I  found  out  later  why  I  could  not  get  an  appointment  with  President  Truman. 
The  man  I  had  to  go  through  to  get  the  appointment  was  Mr.  Matt  Connelly,  the 
White  House  staff  man,  and  President  Truman's  representative.  I  told  him  I 
wanted  to  talk  about  the  alleged  corrupt  situation  in  the  St.  Louis  revenue  office 
and  the  Washington  office.  Later  Connelly  himself  was  indicted. 

Thus  we  had  the  situation  where  tlie  Deparrment  of  Justice,  the  Internal 
Revenue,  and  the  White  House  aids  were  all  involved  in  a  conspiracy  to  fix  tax 
cases. 

In  a  situation  such  as  that,  the  only  other  recourse,  in  order  to  protect  the 
taxpayers,  was  that  at  least  we  had  someone  or  some  committee  in  Congress 
which  would  act.  The  Finance  Committee,  with  the  assistance  of  the  Senator 
from  Virginia,  Mr.  Harry  Byrd,  as  well  as  Senator  Hoey  from  North  Carolina, 
took  an  active  interest  in  this  matter,  so  that  in  spite  of — I  emphasize  in  spite 
of — getting  no  cooperation  from  the  executive  branch  we  were  able  to  expose  that 
corrv;pt  regime.  We  were  not  getting  much  cooperation  from  the  Treasury  in 
the  various  64  district  offices,  the  reason  being  12  of  them  were  indicted,  and 
eight  of  them  went  to  the  penitentiary  at  that  time.  Altogether,  there  were  lOU 
some  odd  revenue  employees  who  went  to  the  penitentiary  during  that  era. 

Fortunately,  we  had  the  situation  where  the  congressional  committeee  could 
function.^  We  did  have  access  to  these  returns,  with  or  without  the  permission 
of  the  executive  branch. 

Now  I  want  to  make  a  hypothetical  reversal  of  that  situation.  Hypothetical 
and  on  the  assumption  that  it  will  never  happen.  But  it  could  happen. 

For  example,  there  are  three  congressional  committees  which  can  get  tax  re- 
turns without  any  consent  from  the  Treasury  Department.  We  can  get  them. 
The  Senator  knows  that  both  the  Finance  Committee,  of  which  he  is  a  member, 
and  the  joint  committee,  of  which  he  is  also  a  member,  can  get  the  returns  no 
matter  what  the  President  says  and  no  matter  what  the  Commissioner  of  Inter- 
nal Revenue  says  because  the  law  says  that  we  can  get  them. 

Suppose  the  time  ever  came — and  God  forbid  that  it  would  come — when  we 
would  Jiavp  the  top  echelon  of  the  Finance  Committee  and  the  top  echelon  of  the 
Ways  and  Means  Committee,  which  comprise  the  joint  committee,  all  of  them 
were  crooked  at  one  time.  Then,  without  the  President's  authority  where  would 
there  be  the  check  to  protect  the  American  taxpayer? 

I  want  to  say  thnt  this  is  not  any  suggestion  as  to  what  can  or  will  happen. 
I  do  not  think  it  will  happen.  But  I  would  not  have  thought  it  would  happen  si- 
multaneously before  where  we  would  find  the  Bureau  of  Internal  Revenue  here 
in  Washington,  the  top  echelons  of  the  Department  of  Justice,  and  someone  con- 
nected with  the  White  House,  all  engaged  in  the  same  type  of  conspiracy. 

But  suppose  it  did?  Then  the  law  provides  that  there  is  a  check  wherein  the 
President  of  the  United  States  could  move  in,  and  he  would  take  action  to  pro- 
tect the  American  people. 
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These  safeguards  were  included  as  checks.  At  the  same  time  I  fully  realize 
and  I  support  the  fear  of  Senators  that  there  could  be  abuse  in  this  matter.  Cer- 
tainly there  can  be  abuse.  I  recognize  that.  I  recognize  the  danger. 

But  if  any  man  can  show  me  where  this  privilege  has  been  abused,  I  do  not 
care  whether  it  is  in  the  executive  branch  or  the  legislative  branch,  I  will  lead 
the  fight  against  it.  But  let  us  not  defeat  the  practice  here  on  a  lot  of  political 
innuendoes  and  assumptions. 

What  I  am  pointing  out  is  that  over  the  years  it  has  been  historical  that  the 
President  could  under  the  law  have  access  to  tax  returns,  and  that  covers  the 
agent  he  designates.  We  know  that  the  President  of  the  United  States — Jack 
Kennedy,  Lyndon  Johnson,  or  Richard  Nixon — are  not  personally  going  to  ex- 
amine the  returns.  He  delegates  that  authority. 

The  senior  Senator  from  Tennessee  delegates  rseponsibility  in  his  oflBce.  He 
has  to.  The  Senator  from  Tennessee  is  a  member  of  the  Joint  Committee  on 
Taxation.  Our  joint  committee  has  the  authority  to  obtain  tax  returns.  We  do 
get  tax  returns.  We  have  had  access  to  several  tax  returns  in  the  last  12  months. 
and  we  have  delegated  our  chief  of  staff,  Larry  Woodworth,  and  his  assistants  to 
examine  them. 

I  do  not  think  that  I  have  seen  one.  I  do  not  think  the  Senator  from  Ten- 
nessee has  seen  one.  We  have  delegated  authority  to  our  staff  and  we  did  not  do 
it  in  writing. 

But  that  does  not  mean  there  has  been  abuse. 

Mr.  GoKE.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Gore.  Mr.  President,  I  thank  the  Senator  for  his  generous  references.  As 
the  Senator  knows,  the  Senator  from  Delawaiv  and  I  vote  together  frequently  on 
matters  of  tax  preference.  On  matters  like  this  we  nearly  always  vote  together. 

When  tlie  committee  met  with  respect  to  that  matter,  it  was  on  the  motion  of 
the  senior  Senator  from  Delaware,  seconded  by  the  senior  Senator  from  Ten- 
nessee, that  the  President  supply  to  the  committee  a  copy  of  the  memorandum 
with  respect  to  individual  returns  which  Mr.  Mollenhoff  requested  and  also  a  re- 
quest to  the  President  to  inform  the  committee  whose  tax  returns  had  been  sup- 
plied to  Mr.  Mollenhoff  and  why. 

I  will  state  this  to  make  it  perfectly  plain,  that  this  is  no  contention  between 
the  senior  Senator  from  Delaware  and  the  senior  Senator  from  Tennessee.  As  I 
said  earlier,  I  am  not  referring  to  the  procedure  of  previous  administrations. 

Mr.  Williams  of  Delaware.  Mr.  President,  if  the  Senator  will  yield,  I  under- 
stand that  we  cannot  he  in  the  chamber  all  the  time.  I  do  not  think  he  was  here 
when  I  read  the  memorandum  signed  by  Mortimer  Caplin,  Commissioner  of  In- 
ternal Revenue. 

The  memorandum  is  dated  May  23,  1961.  It  describes  the  procedures  under 
which  he  operated.  I  would  like  to  read  that  again  if  I  may. 

Mr.  Gore.  I  think  I  heard  some  of  it. 

Mr.  Williams  of  Delaware.  I  want  the  Senator  to  hear  all  of  it.  That  is 
what  we  are  talking  about,  but  first  let  me  again  correct  the  Senator  from 
Tennessee.  It  w'as  his  motion  that  the  committee  ask  for  the  names  of  the  tax 
returns  examined  by  Mr.  Mollenhoff.  My  motion  broadened  this  request  to  cover 
the  names  of  all  taxpayers  whose  returns  were  examined  by  all  the  administra- 
tions since  1960. 

It  was  Mr.  Caplin,  the  Commissioner  of  Internal  Revenue  under  the  Kennedy 
administration,  who  raised  this  question  as  to  the  procedure  that  the  Nixon 
administration  was  following,  and  I  pointed  out  that  this  administration  is 
insisting  upon  signed  letters  before  any  returns  are  made  available. 

Now  let  us  see  how  Mr.  Caplin  handled  this  when  he  was  in  ofl3ce. 

I  again  quote  from  Mr.  Caplin's  May  26,  1961,  regulation : 

c.  inspection  of  returns  and  files  by  MR.  carmine  belling 

On  January  26  Mr.  Bellino;  Special  Consultant  to  the  President,  caUed  at 

my  ofiice  and  requested  permission  to  inspect  our  files  on  and 

others.  Although  we  had  no  precedent  to  guide  us,  we  decided  that  Mr.  Bellino, 
in  his  capacity  as  a  representative  of  the  President,  could  inspect  our  files  with- 
out a  written  request. 

I  emphasize  that.  There  w^as  no  written  request  for  these  tax  returns  by  Mr. 
Bellino  or  the  President  or  anyone  else,  who  was  working  at  the  White  House 
at  that  time. 
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Commissioner  Tlirower  said  he  could  not  tell  us  how  many  returns  were 
examined  by  the  Kennedy  representative  but  that  they  did  spend  days  and  days 
examining  them. 

I  read  further  from  the  Caplin  1961  regulation  : 

This  reflects  the  view  that  Section  6103  of  the  Code  specifically  provides  that 
returns  shall  be  open  to  inspection  upon  order  of  the  President,  and  since  Mr. 
Bellino's  official  capacity  constitutes  him  the  representative  of  the  President, 
the  action  taken  is  regarded  as  conforming  to  law.  Based  on  this  decision,  we 

permitted  Mr.  Bellino  to  inspect  the  files  relating  to .  Since  that  time 

we  have  also  permitted  him  to  inspect  tax  returns  and  related  documents  per- 
taining to  other  persons. 

Mr.  Caplin  must  have  had  his  tongue  in  his  cheek  when  he  signed  the  O'Brien 
letter  last  week  charging  anyone  who  had  allowed  a  White  House  representative 
to  examine  a  tax  return  without  a  written  request  to  be  in  violation  of  the 
criminal  code. 

Mr.  President,  I  ask  unanimous  consent  that  the  entire  ruling  of  Mr.  Caplin 
under  date  of  May  2S,  1961,  be  printed  at  this  point  in  the  Record. 

There  being  no  objection  the  memorandum  w^as  ordered  to  be  printed  in  the 
Record,  as  follows : 

Memorandum  fob  the  Honorable  Robert  H.  Knight,  General  Counsel  of  the 

Treasury 

SUBJECT :  inspection  of  returns  by  congressional  committees 

In  the  Treasury  staff  meeting  on  March  31st  it  was  pointed  out  that  Mr. 
Carmine  Bellino,  Special  Consultant  to  the  President,  had  objected  to  certain 
regulations  and  Service  policies  affecting  Congressional  Committees  authorized 
to  inspect  returns  by  Executive  Orders.  Specifically,  he  objected  to  (A)  the 
regulations  requiring  the  adoption  of  a  resolution  by  a  full  Congressional  Com- 
mittee before  its  representatives  may  obtain  permission  to  inspect  tax  returns 
and  (B)  the  policy  against  allowing  Congressional  Committees  to  obtain  photo- 
copies of  retiirns.  It  was  suggested  that  we  would  submit  our  views  concerning 
possible  changes  in  present  rules  and  procedures  respecting  these  matters. 

A.  Requirement  of  a  resolution  bi/  a  full  congressional  committee 

The  requirement  for  a  resolution  adopted  by  the  committee  is  contained  in 
Treasury  Decisions  6132  and  6133.  The  decision  to  require  a  full  committee 
resolution  for  the  inspection  of  returns  was  made  by  officials  of  the  Treasury 
Department  and  approved  by  the  President.  Prior  to  the  issuance  of  these 
Treasury  Decisions  in  May  1955,  a  Congressional  Committee  authorized  by 
Executive  Order  to  inspect  returns  was  permitted  to  do  so  solely  upon  the 
■written  request  of  the  chairman  of  the  committee  or  of  a  subcommittee  thereof. 
No  resolution  of  the  committee  was  then  required. 

Mr.  Bellino  objected  to  the  "committee  resolution"  requirement  of  the  regula- 
tions because  the  task  of  assembling  a  quorum  of  a  full  committee  for  this  pur- 
pose is  very  inconvenient,  particularly  where  the  membership  is  large.  He  stated 
that  this  is  a  burdensome  requirement.  For  example,  in  April  1960,  the  Special 
Committee  on  the  Federal  Aid  Highway  Program,  a  Subcommittee  of  the  House 
Committee  on  Public  Works,  requested  permission  to  inspect  certain  returns. 
That  request  was  denied  because  a  resolution  had  not  been  passed  by  the  full 
committee,  consisting  of  thirty-two  members,  as  required  under  the  regulations. 

Relief  from  the  situation  described  may  be  provided  by  amendment  of  the 
regulations  to  permit,  in  the  alternative,  acceptance  of  a  resolution  adopted  by 
a  subcommittee,  and  signed  by  its  chairman.  This  alternative  should  eliminate 
the  problem  but  would  retain  a  system  of  control  needed  by  the  Service. 

B.  The  policy  agdinst  allotting  congressional  committees  to  photocopy  or  obtain 

photocopies  of  returns 

• 

Under  our  present  policy  representatives  of  Congressional  Committees  are  not 
supplied  or  permitted  to  make  facsimile  or  photocopies  of  returns  or  related 
documents.  However,  they  are  permitted  to  inspect  returns  and  certain  related 
documents  on  premises  of  the  National  Office  or  a  field  office  of  the  Ser\ice.  Blank 
returns  and  other  forms  are  furnished  for  transcribing  data  contained  in  the 
file  opened  for  inspection.  Access  is  granted  not  only  to  returns  but  also  to 
administrative  files,  including  revenue  agent  and  special  agent  reports,  with  the 
exception  of  certain  confidential  documents. 
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This  policy  has  been  approved  in  the  past  by  President  Eisenhower,  Secretary 
Humphrey,  and  Commissioners  Andrews,  Harrington,  and  Latham.  The  reasons 
for  the  policy  apparently  include  the  following : 

1.  It  is  essential  to  maintain  the  conhdential  nature  of  tax  returns  except 
insofar  as  the  inspection  of  such  returns  is  required  in  the  public  interest.  Our" 
tax  collecting  process  depends  upon  the  voluntary  response  of  millions  of  tax- 
payers and  they  are  entitled  to  rely  on  the  statutory  protection  which  safe- 
guards the  confidential  nature  of  the  information  they  furnish  the  Service.  Tlie 
use  of  photocopies  exposes  such  confidential  information  to  a  greater  extent 
than  present  methods  of  inspection.  Improper  or  indiscreet  disclosures  could 
reduce  public  confidence  in  the  Service  and  have  adverse  effects  on  the  collection- 
of  revenue.  While  the  use  of  photocopies  might  be  advantageous  to  a  committee-, 
it  would  not  appear  to  be  essential  to  the  discharge  of  the  committee's  functions. 

2.  The  possible  disclosure  of  tax  returns  or  related  data  at  committee  sessions 
held  as  public  hearings,  and  the  accompanying  risk  of  disclosures  to  unau- 
thorized persons,  including  the  press,  have  been  matters  of  continuing  concern 
to  the  Service. 

3.  When  a  Congressional  Committee  expires,  its  files  may  not  be  destroyed  and 
the  possibility  of  unauthorized  disclosure  may  be  increased. 

However,  our  practice  of  not  furnishing  photocopies  of  returns  to  these 
committees  is  difiicult  to  defend  for  the  following  reasons : 

1.  Section  6103(a)  (3)  of  the  Code  provides  that  whenever  a  return  is  open  to 
inspection  a  certified  copy  shall  be  furnished  upon  request. 

2.  Section  301.6103 ( a )-2  (T.D.  6r)46)  of  the  related  Regulations  on  Procedure 
and  Administration  provides  that  a  copy  of  a  return  may  be  furnished  any 
person  who  is  entitled  to  insiject  such  return,  upon  request. 

3.  Our  present  policy  provides  distinctive  treatment  to  such  Congressional 
Committee  requests  since  taxpayers,  States,  and  Agencies  of  the  Executive 
branch  of  the  Federal  Government  may  be  furnished  copies  of  returns  upon 
receipt  of  a  proper  application. 

Notwithstanding  the  above,  we  would  like  to  retain  the  present  policy  since 
it  provides  a  degree  of  protection  against  improper  and  indiscreet  disclosures. 
However,  if  it  is  determined  that  this  policy  should  be  liberalized,  we  shall,  of 
course,  be  guided  accordingly.  No  amendment  of  regulations  would  be  required  to 
affect  a  change. 

C.  Inspection  of  returns  and  flies  hy  Mr.  Carmine  Bellino 

On  January  26  Mr.  Bellino,  Special  Consultant  to  the  President,  called  at  my 

office   and    requested    permission    to    inspect   our   files    on  and    others. 

Although  we  had  no  precedent  to  guide  us,  we  decided  that  Mr.  Bellino,  in  his 
capacity  as  a  representative  of  the  President,  could  inspect  our  files  without 
a  written  request.  This  reflects  the  view  that  Section  6103  of  the  Code  specifically 
provides  that  returns  shall  be  open  to  inspection  upon  order  of  the  President,  and 
since  Mi*.  Bellino's  official  capacity  constitutes  him  the  representative  of  the 
President,  the  action  taken  is  regarded  as  conforming  to  law.  Based  on  this 

decision,  we  permitted  Mr.  Bellino  to  inspect  the  files  relating  to  . 

Since  that  time  we  have  also  permitted  him  to  inspect  tax  returns  and  related 
documents  pertaining  to  other  persons. 

Further,  in  a  letter  dated  January  26,  and  received  January  30,  Attorney 
General  Robert  F.  Kennedy  asked  that  Mr.  Bellino  be  permitted  to  review  all 
files,  records,  and  documents  requested  by  him  in  order  to  coordinate  the  investi- 
gation of  certain  individuals  being  conducted  by  the  Internal  Revenue  Service, 
the  Justice  Department  and  other  Government  agencies.  Permission  was  granted 
for  Mr.  Bellino  to  inspect  such  files  in  a  letter  dated  February  1,  1961. 

Additionally,  Senator  John  L.  McClellan,  in  a  letter  dated  March  24,  designated 
Mr.  Bellino  as  a  staff  member  of  the  Senate  Permanent  Subcommittee  on  investi- 
gations, a  subcommittee  of  the  Committee  on  Government  Ojjerations,  authorized 
to  inspect  returns  pursuant  to  Executive  Order  10916.  As  such,  he  is  authorized 
to  inspect  those  documents  made  available  to  the  Subcommittee  under  requests 
made  pursuant  to  this  Order. 

In  the  interest  of  providing  a  more  detailed  statement  there  is  attached  a  Tech- 
nical Memorandum  prepared  in  the  office  of  the  Chief  Counsel,  which  sets  forth 
the  historical  background  of  (1)  the  requirement  of  a  committee  resolution,  and 
(2)  the  executive  policy  against  supplying  photocopies  of  returns  to  Congressional 
Committees.  If  you  should  desire  additional  information  please  let  me  know. 

MoRTiMEB  Caplin,  Commissioner. 
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Mr.  Gore.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  will  in  a  minute.  I  am  reviewing  this  record  for 
the  benefit  of  the  Senator  from  Tennessee  and  not  to  point  the  finger  at  the 
Kennedy  administration.  I  am  not  raising  any  question  of  impropriety  with  re- 
spect to*  the  man  who  was  in  the  White  House.  I  do  not  think  that  anyone  has 
raised  a  question  that  Mr.  MollenhofC  has  acted  improperly  with  respect  to 
"handling  these  tax  returns  except  by  implication. 

If  any  Senator  knows  of  impropriety  in  this  matter  let  us  put  our  foot  on  it 
quick. 

If  there  are  any  charges  of  improper  use  of  these  returns  by  Mr.  Mollenhoff 
speak  out,  do  not  just  cast  doubts  by  these  wife-beating  questions  as  to  what 
could  happen. 

Mr.  Gore.  Mr.  President,  will  the  Senator  yield? 

I\Ir.  Williams  of  Delaware.  I  yield. 

Mr.  Gore.  Neither  two  wrongs  nor  a  multiplicity  of  wrongs  constitute  a  right. 

I  do  not  wish  to  allege  any  illegal  act.  I  have  not  researched  this  law  to  that 
extent.  But  I  say  to  the  Senator  in  all  seriousness  that  I  think  it  is  indiscreet, 
injudicious,  and  unwise,  and  I  will  go  so  far  as  to  say  improper  for  the  Com- 
missioner of  Internal  Revenue  to  make  an  open-ended  arrangement  with  a  polit- 
ical oj)erative  without  direct  orders  or  instructions  from  the  President  himself. 

It  throws  uneasiness  into  the  minds  of  millions  of  Americans  concerning  the 
confidential  nature  of  the  tax  returns. 

If  nothing  else  comes  from  this,  regardless  of  what  may  have  occurred  in 
past  or  present  administrations,  I  will  join  with  the  senior  Senator  from  Dela- 
ware in  trying  to  formalize  protection  to  preserve  the  privacy  of  the  American 
citizen  in  his  tax  return. 

This  is  not  to  question  the  right  of  a  congressional  committee  with  a  need  to 
know,  with  a  need  to  have  access  to  tax  returns. 

The  Senator  from  Delaware  wondered  if  I  had  ever  seen  one.  I  do  not  think  I 
have  seen  but  one  tax  return  in  the  12  years  I  have  been  on  the  Finance  Com- 
mittee. And  this  was  requested  by  the  committee  emblematic  of  a  question  on 
legislation,  not  with  respect  to  the  wrongdoing  of  a  taxpayer. 

I  think  it  ought  to  be  formalized.  I  repeat,  for  a  Commissioner  of  Internal 
Revenue  to  make  an  open-ended  arrangement  for  an  agent,  whoever  he  may 
be,  whatever  his  name  is,  whatever  his  role  is,  without  an  instruction  from  the 
head  of  the  agency  is  of  questionable  legality. 

I  do  not  say  it  is  illegal. 

I  had  thought  it  was,  but  I  am  not  prepared  to  say  positively  that  it  is.  I 
have  an  adviser  on  my  statf  who  says  that  it  is.  But  I  am  not  prepared  to  say 
so  in  view  of  what  the  Senator  says. 

Mr.  Williams  of  Delaware.  The  MoUenhoff  arrangement  is  not  open  ended. 
The  Senator's  criticism  can  more  properly  be  directed  toward  the  procedure  under 
his  own  administration.  Let  us  be  fair  with  our  criticism. 

Mr.  Gore.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware,  In  just  a  moment.  The  only  open  ended  arrange- 
ment that  I  know  of  around  here  in  the  matter  of  tax  returns  involves  the  com- 
mittee of  which  he  and  I  are  members.  We  voted  open  ended  authority  to  our 
staff.  The  Joint  Committee  staff  can  examine  the  returns.  That  is  open  ended 
authority.  We  do  not  put  it  in  writing.  Perhaps  the  Senator  and  I  should  look 
at  our  inner  selves  and  see  if  we  are  operating  properly. 

Mr.  Gore.  Mr.  President,  I  agree. 

Mr.  Williams  of  Delaware.  I  think  we  should  face  the  facts. 

The  suggestion  was  made  in  Mr.  O'Brien's  statement  that  there  was  an  in- 
discriminate examination  of  tax  returns  under  the  Nixon  administration. 

That  is  not  true.  The  President  has  said  that  no  such  use  has  been  made. 
I  would  certainly  hope  that  this  would  be  the  basis  of  the  examination  of  tax 
returns  in  all  administrations:  namely,  in  situations  where  questions  are  raised 
as  to  the  propriety  of  conduct  of  some  public  official  or  someone  in  the 
administration. 

Certainly,  if  he  considers  appointing  a  member  to  the  courts  he  can.  or  at 
least  he  should,  get  that  person's  tax  returns  and  have  them  examined  before 
he  sends  the  nomination  to  the  Senate  for  confirmation.  If,  on  the  other  hand,  an 
allegation  comes  in  that  .Joe  Doaks,  who  is  already  a  member  of  the  executive 
branch  or  maybe  even  on  the  White  House  staff,  is  doing  something  improper 
the  President  should  examine  it,  and  if  it  is  true,  take  the  appropriate  steps.  If 
he  needs  the  man's  tax  returns  to  get  this  information  he  should  have  the 
authority. 
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The  Senator  is  well  aware  of  the  fact  that  the  Commissioner  said  he  knew 
of  no  instance  where  this  authority  has  been  abused.  I  am  going  to  cite  one 
case  to  point  out  why  I  think  this  authority  is  important, 
Mr.  Griffin.  Mr.  President,  may  we  have  order? 
The  Presiding  Officer.  The  Senate  will  be  in  order. 

Mr.  Williams  of  Delaware.  Mr.  President,  I  am  going  to  cite  one  case  to 
point  out  why  I  think  this  authority  is  important.  I  am  not  going  to  reveal 
the  name;  however,  this  is  not  a  hypothetical  case.  In  this  instance  the  allegation 
was  received  from  some  fellow  who  had  been  before  the  courts,  and  he  had  re- 
ceived what  he  thought  was  an  exceptionally  heavy  sentence.  He  was  angry  and 
his  complaint  was,  "Why  should  this  judge  be  so  rough  on  me  as  a  delinquent 
taxpayer" — not  that  he  was  innocent — "when  he  is  more  guilty  than  I  am."' 
Certainly  that  situation  needs  investigation.  It  was  referred  to  proper  chan- 
nels at  the  White  House.  What  did  they  liiid.  They  found  that  for  8  out  of  the 
9  years  prior  to  the  time  this  man  was  appointed  to  the  Federal  bench  he  had 
not  filed  or  paid  his  Federal  income  taxes.  I  repeat  that.  For  8  to  9  years 
prior  to  the  time  he  was  appointed  as  a  judge  and  confirmed  by  the  Senate  he 
had  not  paid  his  Federal  income  taxes  or  liled  any  return.  .Just  before  being 
confirmed,  apparently  thinking  he  was  going  to  get  the  appointment,  he  filed 
belated  returns  for  all  those  years ;  and  in  a  matter  of  months  he  was  nominated 
and  confirmed,  and  he  is  serving  today. 

The  only  way  the  President  can  now  get  rid  of  him  would  be  to  ask  him 
for  his  resignation  unless  we  in  the  Senate  .say  that  we  will  back  him  in  re- 
moving this  particular  judge.  I  am  sure  the  President  will  furnish  the  name  of 
the  man  if  the  Senate  wishes  to  act.  W^hy  should  he  not  investigate  such  a 
charge? 

If  there  are  abuses  of  public  trust  that  is  what  we  are  talking  about.  Cer- 
tainly, allegations  which  of  times  cannot  be  supported  do  come  in  with  respect 
to  John  Doe.  When  I  was  working  with  the  Senator  from  Virginia  allegations 
came  in  with  respect  to  many  John  Does.  We  would  get  his  tax  returns  and  we 
would  find  nothing  to  substantiate  those  allegations.  This  is  a  very  delicate 
matter  and  must  be  handled  with  discretion. 

The  very  suggestion  that  the  tax  return  of  Joe  Doe  has  been  requested  by  a 
congressional  committee  or  by  the  executive  branch  in  iteself  constitutes  a  dam- 
aging indictment  against  the  individual.  It  is  unfair  to  publish  these  names 
unless  guilt  is  established. 

The  Senator  knows  that  he  and  I  and  every  other  member  of  the  Joint  Com- 
mittee were  assured  by  Comniisioner  Thrower  that  no  request  had  been  received 
from  this  administration  since  he  has  been  in  office  involving  an  elected  ofiicial, 
nor  any  on  the  basis  that  they  were  going  to  be  examined  to  determine  if  .Toe 
Doaks  had  paid  the  proper  income  tax.  The  amount  of  taxes  to  be  paid  is  the 
job  for  the  Commissioner  of  Internal  Revenue  and  not  the  job  of  a  congressional 
committee  or  the  White  House. 

Mr.  President,  as  a  Senator  I  often  have  had  people  write  to  me  that  .Toe 
Doaks  is  not  paying  his  income  tax.  I  have  one  standard  form  letter  which 
states :  If  you  have  any  information  in  that  regard,  you  should  write  directly 
to  the  Director  of  Internal  Revenue  in  your  area  or  to  the  Commissioner  and 
send  him  that  information.  To  handle  these  otherwise  would  be  wrong.  I  have 
directed  my  attention  toward  procedures. 

I  would  be  the  first  to  rise  in  this  Chamber  and  criticize  the  executive  branch 
or  any  representative  of  it  if  they  indiscrininately  started  to  get  tax  returns  of 
the  average  taxpayer.  That  same  statement  applies  to  congressional  committees. 
That  is  the  job  of  the  Commissioner  of  Internal  Revenue.  If  it  is  ever  departed 
from  under  this  administration,  either  at  the  congressional  or  at  the  legislative 
level  or  if  it  is  shown  to  have  been  departed  from  by  other  administrations  I 
shall  be  the  first  to  rise  in  this  Chamber. 

But  they  have  a  responsibility  when  these  allegations  involve  propriety  to 
take  some  action.  Why  should  they  not  look  at  them  and  find  out  if  this  charge 
against  some  official  of  Government  is  true?  I  would  not  want  a  judge  on  the 
Federal  bench  who  might  be  judging  me  when  he  has  not  paid  his  income  taxes 
for  8  or  9  years. 

]VIr.  Gore.  Mr.  President,  will  the  Senator  yield  ? 

Mr.  Williams  of  Delaware.  I  shall  yield  to  the  Senator  in  a  moment. 

If  this  screening  process  has  been  in  practice  at  that  time  the  nomination 
of  that  judge  would  not  have  been  sent  to  the  Senate  for  confirmation. 

Of  just  what  are  Senators  afraid? 
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There  seems  to  be  general  agreement  that  no  instances  of  impropriety  of  the 
handling  of  this  authority  has  as  yet  been  cited,  yet  there  seems  to  be  a  fear. 

Mr.  Griffin.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Griffin.  Is  the  junior  Senator  from  Michigan  correct  that  under  existing 
law  and  the  law  that  has  been  in  effect  the  Governors  of  the  several  States 
which  liave  income  tax  laws  have  the  right  to  inspect  Federal  tax  returns? 

Mr.  Williams  of  Delaware.  The  Governors,  or  they  can  delegate  the  authority. 

Mr.  Griffin.  That  is  my  next  question.  Does  it  have  to  be  the  Governor  or 
can  he  designate? 

Mr.  Williams  of  Delaware.  He  can  and  he  does  designate  someone  in  his 
behalf  in  practically  all  .situations.  Some  States  that  do  not  have  income  taxes 
may  not  use  the  authority.  I  understand  42  or  43  States  do  designate. 

yir.  Griffin.  Would  it  not  be  a  peculiar  situation  if  the  Governors  of  all 
States  can  designate  .someone  to  examine  Federal  tax  returns  when  they  have  a 
question,  and  a  question  is  raised  about  the  President  of  the  United  States 
having  designated  a  representative  to  do  the  same  thing? 

Mr.  Williams  of  Delaware.  Not  only  that,  but  it  would  be  ridiculous  to  say 
the  Governor  has  to  do  it  personally  or  that  the  President  has  to  do  it  per- 
sonally. Certainly  that  is  ridiculous. 

I  commend  the  Nixon  administration  for  having  laid  down  these  sounder  rules. 
IMayl>e  they  need  to  be  tightened  up  more.  Maybe  Congress  needs  to  examine 
our  own  procedures. 

The  Senator  from  Tennessee  referred  to  the  fact  that  the  White  House  is  a 
political  organization.  Congress  is  a  political  organization.  I  respect  that  fact. 
There  is  nothing  wrong  with  that.  The  White  House  is  part  of  the  political  arm 
of  Government,  but  by  the  same  token  we  in  Congress  on  occasion  have  been 
known  to  be  somewhat  political.  Who  is  to  say  a  congressional  committee  is  any 
less  honorable  or  any  less  political  than  the  man  in  the  White  House? 

As  I  emphasized  earlier,  I  am  not  questioning  the  manner  in  which  the  Ken- 
nedy administration  oi>erated.  even  though  they  had  no  w^ritten  request ;  but 
at  the  same  time  let  us  not  put  a  halo  around  IMortimer  Caplins'  head  on  the 
basis  that  his  suggestions  apply  to  everybody  else  but  him.  His  later  position 
is  just  a  little  bit  ridiculous.  I  shall  be  looking  forward  to  his  comment  on  his 
own  regulations  of  lOOl. 

'Mr.  Holland.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  .^hall  yield  in  a  moment. 

But  if  Mr.  Caplin  really  thinks  that  he  was  in  violation  of  the  law  to  allow 
examination  of  these  tax  returns  in  1961  without  written  orders  and  really 
wants  to  go  to  the  Drparrment  of  .Tnstice  to  pipjid  guiltv  maybe  they  would 
render  assistance.  I  am  reminding  him  of  his  own  regulations  in  a  friendly 
spirit. 

Mr.  Holland  and  Mr.  P)AKer  addressed  the  Chair. 

Mr.  Williams  of  Delaware.  I  yield  to  the  Senator  from  Florida. 

Mr.  Holland.  Jlr.  President,  perhaps  I  can  throw  a  little  light  on  the  question 
raised  by  the  Senator  from  Michigan. 

At  the  time  I  served  as  Governor  of  the  State  of  Florida,  we  had  no  State 
income  tax  and  we  do  not  now,  but  we  did  and  do  have  an  intangible  property 
tax :  that  is,  a  tax  on  the  holdings  of  intangible  personal  property,  including  the 
securities,  of  citizens.  We  have  many  citi^"'^ns  in  our  State  who  did  own  securi- 
ties and  filed  an  intangible  property  tax  return. 

One  of  the  ways  of  checking  against  the  accuracy  of  those  returns  was  to  see 
what  they  filed  in  their  income  tax  returns  with  the  Federal  Government  show- 
ing th*^  income  or  dividends  from  their  various  coi'porate  investments  and  notes 
or  mortgages. 

The  program  worked  out  was  that  the  Governor  would  make  the  request,  but 
that  the  income  tax  returns  when  sent  down,  as  they  were  in  many,  many  oases, 
would  be  referred  to  the  comptroller  of  the  State  of  Florida  who  was  the  tax 
enforcement  officer  of  the  State.  The  Governor  at  that  time,  for  those  4  years, 
did  not  .see  any  of  those  income  tax  returns.  There  was  no  occasion  for  him  to 
see  them.  It  was  simply  a  cooperative  effort  to  see  that  the  laws  were  obeyed 
and  taxes  were  paid.  I  think  it  was  helpful  to  both  jrovernments.  T  would  not 
want  anything  that  comes  out  here  to  jeopardize  that  procedure  in  any  wmy, 
because  many  States  that  have  State  income  taxes  and  the  several  States  that 
have  intangible  property  taxes  rely  upon  the  iirocedure.  which  is  handled  not  for 
political  reasons  whatever,  but  for  practical  enforcement  of  the  tax  laws  of  those 
State.s. 
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I  hope  that  this  explanation  will  be  helpful  to  the  Senator  from  Michigan. 
Mr.  Baker.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  yield  to  the  Senator  from  Tennessee. 
Mr.  Bakes.  Mr.  President,  I  want  to  make  sure  that  the  junior  Senator  from 
Tennessee  fully  understands  the  thrust  of  the  important  remarks  made  by  the 
►Senator  from  Delaware.  Do  I  understand  correctly,  according  to  the  Senator's 
previous  statement,  that  there  have  been  seven  instances  of  requests  for  tax 
returns  by  the  executive  department  in  this  administration? 

Mr.  Williams  of  Delaware.  Seven  was  the  figure  given  to  us  the  other  day,  but 
that  embraced  the  tax  returns  for  nine  individuals. 

Mr.  Baker.  There  were  nine  tax  returns,  but  seven  individual  requests  were 
involved  ? 

Mr.  Williams  of  Delaware.  Yes. 

Mr.  Bakek.  Do  I  understand  correctly  that  the  requests  of  the  administra- 
tion have  been  made  in  writing,  in  conformity  with  the  requirements  of  the  In- 
ternal Revenue  Code? 

Mr.  Williams  of  Delaware.  All  requests  under  the  Nixon  administration 
have  been  in  writing,  in  conformity  with  the  regulations  issued  by  Commissioner 
Thrower.  The  Internal  Revenue  Code  states  that  tax  returns  will  be  issued  upon 
the  basis  of  regulations  worked  out  by  the  Treasury  Department  and  approved 
by  the  President,  which  means  the  administration  can  write  them  in  any  way 
he  wishes.  Mr.  Thrower  has  written  regulations  and  the  White  House  has  con- 
curred that  it  would  be  more  orderly  procedure  to  make  the  requests  in  writing 
each  time  and  make  the  man  sign  for  them.  I  think  that  is  good.  The  way  Mr. 
Caplin  did  it  under  the  Kennedy  administration,  no  record  was  made  and  no- 
body was  accountable,  which  I  think  was  the  wrong  method. 

It  was  a  loose  and  dangerous  practice,  yet  I  hear  very  little  mention  of  that 
loose  practice  under  the  Democratic  regime. 

Surely  they  are  not  advocating  double  standards. 

Mr.  Baker.  Mr.  Caplin,  during  liis  tenure  as  Commissioner  of  Internal  Reve- 
nue, promulgated,  and  the  White  House  at  that  time  approved,  a  regulation 
vviiich  did  not  reqiiire  such  a  request  to  be  in  writing.  Is  that  correct? 

Mr.  Williams  of  Delaware.  That  is  right. 

Mr.  Baker.  And  the  White  House  can  approve  it? 

Mr.  Williams  of  Delaware.  It  must  approve  it. 

Mr.  Baker.  So  no  written  requests  were  made,  and  there  was  no  way  to 
tell  how  many  returns  were  examined,  during  the  Johnson  and  Kennedy 
administrations  ? 

Mr.  Williams  of  Delaware.  I  do  not  remember  any  figures  being  given  as  to 
what  happened  under  the  Johnson  administration,  but  we  were  told  that  under 
the  Kennedy  administration  they  spent  "days  on  end"  examining  taxpayers' 
returns. 

Mr.  Baker.  If  the  Senator  will  yield  for  one  further  question,  the  letter 
which  the  Senator  referred  to  in  his  remarks  was  written  by  Mr.  O'Brien  and 
whom  else? 

'Sir.  Williams  of  Delaware.  I  read  the  press  release  and  the  statement  which 
Lawrence  O'Brien  released  as  Chairman  of  the  Democratic  National  Committee. 
Mr.  O'Brien  was  on  the  White  House  staff  during  the  Kennedy  administration. 

Mr.  Baker.  Was  Mr.  O'Brien,  who  made  these  charges,  on  the  White  House 
staff  during  the  Kennedy  administration? 

Mr.  Williams  of  Delaware.  During  the  time  he  was  on  the  staff,  and  later  he 
was  Postmaster  General.  I  do  not  quite  know  in  which  capacity  he  was  at  which 
<late. 

Mr.  Baker.  Who  else  was  involved  in  the  press  release  besides  Mr.  O'Brien? 

Mr.  Williams  of  Delaware.  Mr.  Mortimer  Caplin. 

Mr.  Baker.  Mr.  Mortimer  Caplin.  Was  he  Commissioner  of  Internal  Revenue 
in  tlie  ]irevinns  administration? 

?.Ir.  Williams  of  Delaware.  Yes. 

Mr.  Baker.  Would  Mr.  Cohen  have  necessarily  been  involved  in  the  promul- 
gation of  the  regulations  of  the  Internal  Revenue  Service  with  respect  to  the 
disclosure  of  personal  returns? 

Mr.  AViLLiAMS  of  Delaware.  I  would  think  so.  There  is  no  report  of  his 
changing  the  orders  promulgated  under  the  previous  Kennedy  administration. 

^Ir.  Baker.  Who  was  the  third  signer? 

Mr.  Williams  of  Delaware.  Mitchell  Rogovin.  He  was  also  during  that  time 
in  the  Treasury  Department  and  later  moved  to  the  Justice  Department. 
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Mr.  Baker.  Do  we  have  any  basis  for  knowing  whether  or  not  these  three  gen- 
tlemen were  aware  of  these  operations  at  the  White  House  during  the  Kennedy 
administration- — the  examination  of  returns  without  written  request?  Has  the 
Senator  inquired  into  that,  or  does  he  know? 

Mr.  Williams  of  Delaware.  I  have.  Certainly  Mr.  Caplin  must  know  because 
he  signed  the  order  saying  they  could  get  them  without  written  request.  I  think 
I  know  ]Mr.  Caplin  well  enough  to  know  that  he  would  not  sign  a  letter  without 
knowing  what  was  in  it.  One  time  as  Commissioner  he  said  that  the  White  House 
could  examine  tax  returns  without  written  request — which  I  join  the  Senator 
from  Tennessee  in  condemning  as  a  rather  loose  arrangement  for  I  think  there 
should  be  some  record.  Later  after  Mr.  Caplin  left  office  he  comes  to  the  con- 
clusion that  such  requests  should  be  signed  by  the  President. 

Mr.  Baker.  If  the  Senator  will  yield  further  to  me,  I  would  like  to  say  I  asso- 
ciate myself  with  the  Senator  from  Delaware  and  my  senior  colleague  in  saying 
that  this  is  an  area  where  there  is  great  potential  for  abuse.  I  personally  will 
have  to  be  educated  as  to  why  the  executive  department,  or  the  President,  for 
that  matter,  should  have  access  to  income  tax  returns,  but  I  am  willing  to  be 
educated  in  that  respect.  However,  I  will  point  out  that  I  think  the  illustrations 
the  Senator  from  Delaware  has  made  point  out  the  necessity  for  a  close  exami- 
nation of  these  regulations  and  point  out,  as  well,  that  it  is  a  situation  of  long 
standing  that  we  should  look  into. 

Mr.  Williams  of  Delaware.  I  wish  to  point  out  that  it  is  essential  that  there 
be  some  check  over  both  the  executive  branch  and  the  legislative  branch. 

The  Senate  Finance  Committee  and  the  House  Ways  and  Means  Committee 
have  always  delegated  this  duty  to  our  staffs.  I  will  cite  an  example.  When  we 
had  the  tax  reform  bill  before  us  last  December,  the  suggestion  was  made  that 
a  number  of  individuals  as  a  result  of  loopholes  in  the  tax  law  were  escaping 
the  payment  of  income  taxes  entirely.  Of  course  a  loophole  cannot  be  closed  un- 
less we  know  what  it  is.  We  have  very  high  caliber  staffs  on  the  joint  committee, 
a  staff  that  we  trust  completely.  The  committee  staff  examined  many  returns  to 
see  how  that  avoidance  of  tax  took  place.  In  that  manner  we  were  able  to  close 
the  tax  loopholes.  I  know  I  would  not,  and  I  doubt  if  any  member  of  the  Senate 
Finance  Committee  or  House  Ways  and  Means  Committee  would,  examine  the 
returns.  There  is  no  reason  why  we  should.  We  were  getting  hypothetical  cases 
of  how  those  tax  loopholes  occur.  That  is  an  example  of  why  it  is  necessary  for 
committees  to  have  access  to  tax  returns. 

The  Senator  from  Arkansas  (Mr.  McClellan)  has  done  a  remarkable  job  with 
his  investigation  committee  in  exposing  corruption.  The  McClellan  committee 
needs  to  examine  tax  returns,  and  he  can  get  them  with  the  permission  of  the 
President.  I  defend  his  right  to  see  those  tax  returns. 

Sure  there  are  abuses,  but  until  abuses  are  shown,  let  us  not  stop  that  right. 

Other  agencies  have  the  right  to  examine  income  tax  returns. 

Health,  Education,  and  Welfare  gets  those  returns.  The  question  was  raised 
why?  A  person  can  collect  social  security  benefits,  but  if  his  earnings  rise  beyond 
a  certain  point  his  payments  may  be  decreased  or  stopped.  So  officials  in  that 
department  occasionally  have  to  spotcheck  returns. 

Do  not  ask  me  why,  but  the  Department  of  Agriculture  was  listed  in  1968  as 
requesting  permission  to  examine  the  tax  returns  of  709  taxpayers. 

The  Department  of  Commerce  has  examined  a  number  of  tax  returns.  We  find 
listed  the  FDIC.  Of  Course  the  Department  of  Justice  naturally  would :  it  would 
be  expected.  The  Federal  Home  Loan  Bank  Board.  The  Securities  and  Exchange 
Commission.  The  Small  Business  Administration.  The  Comptroller  of  the  cur- 
rency. The  Federal  Communications  Commission.  The  Department  of  State.  The 
Renegotiation  Board.  The  Department  of  Health,  Education,  and  Welfare.  The 
Department  of  Labor.  The  Tennessee  Valley  Authority  examined  tax  returns. 
The  Department  of  the  Army.  The  Veterans'  Administration. 

These  are  some  of  the  agencies  that  examined  top  returns  in  1968. 

Several  Senators  addressed  the  Chair. 

Mr.  Williams  of  Delaware.  I  would  like  to  finish,  if  I  may. 

The  Civil  Service  Commission.  The  Department  of  the  Air  Force  requested 
and  examined  tax  returns.  The  Postmaster  General  wanted  to  examine  the  re- 
turns of  four  taxpayers. 

The  Secretary  of  Transportation.  The  Bureau  of  Accounts.  The  National  Se- 
lective Service  Appeal  Board,  and  the  Post  Office  Department  itself.  All  those 
are  agencies  that  in  1968  examined  tax  returns. 

Maybe  they  are  not  properly  circumscribed.  If  they  are  not  we  as  much  as 
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anyone  else  should  be  to  blame.  But  altogether,  these  agencies  examined  in  1968 

a  total  of r,       ^      ,        , 

Mr.  Tydings.  Mr.  President,  will  the  Senator  yield?  The  Senator  has  been 

holding  the  floor  for  some  time. 

Mr.  Williams  of  Delaware.  Yes.  I  shall  yield.  They  examined  in  1908  the 
return.^  of  3,393  taxpayers  and  this  figure  does  not  include  those  requested  by  the 
White  House.  We  were  told  that  1969  would  probably  show  a  comparable  figure. 

Perhaps  these  agencies  need  these  returns  for  various  reasons.  Certainly  U.S. 
attorneys  and  the  various  agencies  have  to  have  them. 

I  vield  to  the  Senator  from  Maryland. 

Mr.  Tydings.  Has  Mr.  MollenhofC  asked  for  the  tax  returns  for  Governor  Wal- 
lace or  any  member  of  his  family  ? 

Mr.  Williams  of  Delaware.  I  do  not  know. 

Mr.  Tydings.  Has  Mr.  MollenhofC  asked  for  the  tax  return  of  any  Member  of 
this  body? 

Mr.  Williams  of  Delaware.  I  do  not  know  what  returns  Mr.  Mollenhoff  asked 
for.  The  Commissioner  told  the  joint  committee  that  the  returns  of  no  elected 
official  had  been  requested. 

Mr.  Tydings.  Has  he  asked  for  the  return  of  any  U.S.  district  judge,  or  any 
judge  of  a  circuit  court  of  appeals  ? 

Mr.  Williams  of  Delaware.  As  I  say,  I  do  not  know.  The  Senator  can  request 
the  names  of  all  of  them. 

Mr.  Tydings.  Agreed. 

Mr.  Williams  of  Delaware.  Commissioner  Thrower  told  our  committee — and 
that  is  all  I  know  about  it — that  under  the  Nixon  administration  there  were 
seven  requests  from  Mr.  Mollenhoff  involving  nine  taxpayers,  I  believe.  The 
Senator  from  Tennessee  is  nodding  his  head.  That  it  is  nine. 

Mr.  Tydings.  How  about  that  letter?  Shall  we  sign  it  together? 

Mr.  Williams  of  Delaware.  Just  a  moment.  A  total  of  nine.  And  he  said  also 
that  he  felt  he  could  not  properly  tell  us  the  names,  but  he  did  say  they  did  not 
involve  any  elected  public  officials.  That  means  that  Senators  would  not  be 
covered.  That  was  the  statement  we 

31r.  Tydings.  How  about  any  sitting  judge  or  justice? 

:Mr.  Williams  of  Delaware.  I  do  not  know. 

:Mr.  Tydings.  Would  the  Senator  from  Delaware  agree  that  whether  it  oc- 
curred in  the  Kennedy  administration  or  the  Nixon  administration,  or  any  other 
administration,  to  let  a  political  operative  in  the  White  House,  with  no  back- 
ground in  investigative  work  such  as  having  served  in  any  investigative  agency, 
have  carte  blanche  access  to  the  income  tax  returns  of  anyone  in  the  United 
States,  would  be  a  very  dangerous  thing,  and  should  be  corrected  by  legislation? 

Mr.  Williams  of  Delaware.  That  is  a  leading  question.  The  Senator  was  not 
here  when  I  read  the  procedure  under  previous  administrations  so  I  would  like 
to  point  out  to  him  that  the  loose  practice  has  been  corrected.  I  agree  with  him 
completely  that  the  manner  in  which  it  was  handled  before  was  very  dangerous. 
Since  the  Senator  was  not  here,  I  shall  read  Mr.  Caplin's  method  while  he  was 
Commissioner,  because  I  do  not  think  it  can  be  pointed  out  too  often,  the  loose 
manner  in  which  it  was  handled  under  the  Kennedy  administration. 

Mr.  Tydings.  I  heard  the  Senator  read  about  the  Kennedy  administration. 

Mr.  Williams  of  Delaware.  I  read  also  the  way  it  has  been  improved  under 
the  Nixon  administration. 

If  there  are  those  who  do  not  like  the  appointees  of  the  President  or  do  not  like 
the  President  himself,  that  is  one  thing.  But  if  this  is  a  case  where  they  do  not 
trust  Mr.  Mollenhoff  they  ought  to  say  so  and  state  why. 

Mr.  Tydings.  It  does  not  make  any  difference  who  it  is. 

Mr.  W^illiams  of  Delaware.  Does  the  Senator  know  of  any  abuse  in  the  manner 
in  which  the  White  House  is  now  handling  this  problem? 

Several  Senators  addressed  the  Chair. 

The  Presiding  Officek  (Mr.  Saxbe).  The  Senator  from  Delaware  has  the 
floor. 

Mr.  Tydings.  When  we  write  to  Mr.  Mollenhoff,  the  Senator  from  Delaware 
and  I  together,  and  get  the  names  of  those  persons  whose  returns  he  requested, 
we  can  determine  whether  or  not  there  are  any  political  implications. 

But  I  recall  very  well,  when  I  was  U.S.  attorney,  nobody  saw  income  tax 
returns  unless  the  Attorney  General  of  the  United  States  requested  it  for  a 
specific  investigation.  No  U.S.  attorney  or  anyone  else.  The  Internal  Revenue 
Service  handled  them.  Wlienever  income  tax  returns  were  used  in  the  Govern- 
ment, they  went  through  channels  that  were  completely  circumspect  and  outside 
the  possibility  of  any  type  of  political  implications. 
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Now,  if  President  Kennedy  or  any  other  President  lias  a  system  whereby 
someone,  not  through  the  ordinary  course  of  governmental  operations,  could, 
carte  blanche,  examine  your  income  tax  return  or  mine,  I  think  that  is  a  very, 
very  dangerous  thing.  I  think  the  apprehension  of  it  can  be  most  upsetting. 
We  in  the  United  States  pay  our  taxes  voluntarily.  We  are  one  of  the  few  nations 
in  the  world  where  the  taxpayers  voluntarily  pay  their  taxes,  and  we  do  it  be- 
cause we  have  contidence  that  the  returns  are  confidentially  handled. 

To  have  it  revealed  here  that  the  contrary  has  been  done,  I  think,  is  very  dis- 
concerting, regardless  of  the  administration,  or  whether  the  man's  name  is  Mol- 
lenholl,  Jones,  Smith,  or  anything  else  and  ought  to  be  released  only  under 
specified  statutory  provisions,  completely  outside  political  channels. 

Mr.  Williams  of  Delaware.  I  would  agree  with  the  Senator  and  am  glad  that 
the  Nixon  administration  has  corrected  the  loose  practice  previously  followed. 
But  when  he  says  "outside  political  channels"  would  the  Senator  say  the  Senate 
Finance  Committee,  which  has  access  to  tax  returns  under  the  law,  the  Ways  and 
Means  Committee,  which  has  access  to  tax  returns  under  the  law,  the  Joint 
Committee  on  Taxation,  which  has  access  to  tax  returns  under  the  law,  the 
Committee  on  the  Judiciary,  on  which  the  Senator  has  served — every  committee 
of  Congress 

Mr.  Tydings.  Right. 

Mr.  Williams  of  Delaware.  Just  a  minute.  Would  the  Senator  say  we  have 
to  be  political  in  our  motivation,  or  are  we  to 

Mr.  Tydings.  Absolutely  not,  because  we  do  it  under  prescribed  rules.  In  the 
Committee  on  the  Judiciary,  when  we  have  nominations,  no  one  sees  that  income 
tax  return  unless  the  individual  member  of  the  committee  goes  to  the  chairman, 
and  he  sits  down  alone,  with  no  staff  member.  That  is  specifically  within  the  lines 
of  official  work. 

But  to  give  to  someone  is  not  in  any  way  working  for  the  Department  of 
Justice,  whose  chief  public  mission  is  political  in  nature,  the  right  to  examine 
income  tax  returns,  whether  it  is  a  Republican  or  Democratic  administration, 
or  any  kind,  I  think,  is  a  very,  very  upsetting  thought. 

Mr.  Williams  of  Delaware.  I  am  glad  that  the  Senator  is  upset,  because  I, 
too,  was  upset  at  what  was  going  on  under  the  previous  administration.  But  I 
want  to  say 

Mr.  Tydings.  It  is  a  dangerous  thing. 

Mr.  Williams  of  Delaware.  But  the  point  is,  the  law  gives  to  the  President 
the  right — they  have  always  had  that  right:  that  is  the  law— the  President  has 
it  as  President,  and  the  U.S.  attorneys  could  get  these  tax  returns.  They  do  get 
them.  They  have  to  get  them. 

Mr.  Tydixgs.  To  try  a  case  the  Internal  Revenue  Service  has  already  made. 

Mr.  Williams  of  Delaware.  Surely  they  do. 

Mr.  Tydings.  But  they  do  not  instigate  it.  The  case  is  brought  to  them  by 
an  Internal  Revenue  Service  intelligence  agent,  who  received  the  case  from  a  reve- 
nue agent,  who  acquired  it  through  an  audit.  That  comes  in  the  normal  course 
to  the  Department  of  Justice.  The  Attorne.v  General  has  the  right  to  ask  the 
Internal  Revenue  Service  for  an  income  tax  return,  but  that  is  a  part  of  the 
day  to  day  operations  of  the  Department  of  Justice.  That  has  nothing  to  do  with 
someone  who  has  a  political  background,  who  has  responsibilities  in  political 
campaigns,  having  the  power  to  go  and  take  anybody's  tax  return  and  look  it 
over. 

Mr.  Williams  of  Delaware.  Mr.  President,  let  us  get  it  straight.  There  is  much 
being  s^iid  here  hypothetically. 

I  said  earlier  that  President  Nixon  had  laid  down  rules  that  these  tax  returns 
were  not  to  be  available  under  any  circumstances  to  Mr.  Mollenhoff  or  anyone 
merely  on  the  basis  of  examining  whether  .Toe,  Tom,  Dick  or  Harry  was  paying 
his  proper  income  taxes,  but  only  in  cases  where  there  may  be  abuse  of  the  public 
trust. 

I  am  .lust  trying  to  review  the  record  and  outline  the  law.  and  I  do  not  want 
to  sret  into  a  Tiolitical  discussion  of  whether  IVlpmbers  on  the  other  side  of  the 
aisle  wanted  ]\Tr.  Nixon  as  Presiden'',  or  whether  they  would  have  had  more 
confidence  in  a  mnn  Mr.  Hmnphrey  would  have  appointed.  That  is  not  the 
point.  The  President,  not  the  Senator  from  Maryland,  appoints  his  Chief  Counsel. 
Every  President  has  appointed  someone  to  represent  him.  If  some  Senator  feels 
it  is  being  aliu^fd  he  should  spell  out  the  charce.  But  I  will  say.  as  I  pointed 
out  before  that  the  Nixon  administration  has  laid  down  rules  whereby  this  is 
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done  in  writing,  and  that  is  more  than  was  done  before.  So  let  us  at  least  give 
them  that  much  credit. 

If  there  is  still  abuse,  that  is  another  matter.  The  Commissioner  made  it  clear 
to  our  committee.  He  said  that  of  those  tliat  were  requested  not  one  of  them 
involved  an  elected  public  official.  That  is  all  I  know. 

Mr.  Allott.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  In  just  a  moment.  There  have  been  seven  requests 
for  nine  returns,  each  of  them  putting  in  writing  the  name  of  the  man. 

There  is  this  danger  about  releasing  the  names,  and  I  understand  it.  I  point 
out  one  case  they  cited  and  said  we  could  use  it,  hoping  we  could  do  something 
about  it :  An  allegation  came  into  the  executive  branch  that  a  member  of  the 
Federal  bench — the  complaint  came  from  someone  who  thought  his  sentence, 
perhaps,  was  too  harsh — but  the  report  came  in  from  this  individual  that  this 
judge  himself  was  just  as  bad  or  worse  than  the  man  convicted. 

They  called  for  the  man's  tax  returns.  They  found  that  in  8  out  of  9  of  the 
preceding  years  before  he  was  nominated  and  confirmed  by  the  Senate  he  had 
not  filed  a  return  nor  had  he  paid  his  income  tax.  He  did  file  a  belated  return 
just  before  his  name  was  sent  to  the  Senate,  and  he  was  confirmed  by  the 
Senate,  and  he  is  a  member  of  the  Court  today.  The  President  in  power  at  the 
time  should  liave  checked  that  or  the  committee  should  have  known  it.  I  hope 
we  can  get  that  man  to  resign.  If  not  I  hope  there  is  enough  interest  in  the  Senate 
that  we  can  take  him  off  the  Bench.  He  should  not  be  the  judge  of  his  fellow  man 
Avhen  he  himself  would  not  pay  his  own  income  taxes. 

Mr.  GoKK.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  The  White  House  has  tried  to  assure  that  this 
power  is  exercised  with  discretion.  No  business  operations  are  threatened  with 
tax  investigations,  nor  has  the  FBI  been  sent  around  at  late  hours  in  the  night. 

I  promised  to  yield  to  the  Senator  from  Colorado. 

Mr.  Allott.  I  thank  the  Senator  for  yielding. 

First  of  all,  the  Senator  has  also  referred  to  this :  The  man  who  made  this 
press  release,  Lawrence  O'Brien,  occupied  a  very,  very  political  position  with 
President  Kennedy  during  the  time  that  these  orders  were  made  or  access  was 
made  to  the  IKS  files  by  Mr.  Bellino.  Is  that  not  true? 

Mr.  Williams  of  Delaware.  That  is  true.  The  charges  were  made  out  of  the 
office  of  the  Democratic  National  Committee  by  Lawrence  F.  O'Brien,  as  chair- 
man of  that  committee. 

Mr.  Allott.  I  think  it  would  be  interesting  to  have  Mr.  O'Brien  answer  the 
question — perliaiis  the  press  would  be  kind  enough  to  put  this  question  to  him — 
as  to  whether  or  not  he  examined  any  income  tax  returns  during  the  time  he  was 
witli  the  President  in  the  White  House. 

Mr.  Williams  of  Delaware.  I  would  welcome  his  answer  personally.  I  would 
doubt  very  much  that  he  did.  I  would  be  surprised.  I  said  earlier  that  I  do  not 
question  that  Mr.  Bellino  may  have  kept  this  confidential.  I  do  not  know  of  any 
evidence  otherwise.  But  the  fact  is  that  under  that  Kennedy  administration  he 
examined  tax  returns  without  written  request — if  we  want  to  use  the  word  that 
the  Senator  from  Maryland  used — wholesale,  by  going  in  and  getting  any  return 
with  no  records  made.  I  think  that  was  a  very  loose  operation.  I  think  the  man's 
name  should  be  on  record  so  there  would  be  responsibilit.v  if  we  found  they  were 
al)using  this  and  turning  it  into  political  per.secution — and  it  could  be:  let  us 
face  it.  I  recognize  that  danger.  Tlien  we  could  go  bark  and  see  who  the  Presi- 
dent's representative  was  who  called  for  the  returns,  and  why, 

Mr.  Tydixgs.  How  would  we  know? 

Mr.  Allott.  Mr.  President,  the  Senator  yielded  to  me. 

Mr.  Williams  of  Delaware.  I  do  not  know  how  we  would  know,  any  more  than 
the  Senator  or  I  know,  as  a  member  of  the  committee.  The  only  way  I  know  in 
which  I  could  satisfy  some  people  would  be  to  say  that  only  the  members  of  the 
Democratic  Party  could  do  this.  I  am  getting  tired  of  this  political  bickering.  Tlie 
Senator  asks  how  we  would  know  that  some  man  down  there  is  not  going  to 
abuse  it.  We  do  not  know.  We  do  not  know  that  the  President  of  the  United  States 
is  not  going  to  do  something  wrong.  We  do  not  know  that  John  Williams  or  that 
Joe  Tydings  is  not  going  to  abuse  our  public  trust.  But  let  us  not  start  asking 
quesjions  and  question  the  integrity  of  a  man  until  we  know  what  we  are  talking 
about. 

Mr.  Tydings.  We  have  guidelines. 

Mr.  Allott.  Mr.  President,  will  the  Senator  yield  to  me? 

Mr.  Williams  of  Delaware.  I  have  not  heard  of  any  case  that  has  been  abused. 

I  yield  to  the  Senator  from  Colorado. 
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Mr.  Allott.  The  Senator  from  Maryland  lias  had  an  opportunity  to  intervene 
in  this  matter,  and  I  would  like  an  opportunity,  also. 

I,  together  with  Senator  AEagnuson,  who  is  chairman  of  the  Independent  Offices 

Committee,  got  a  real  shock  in  this  area  in  the  hearings  of  1965,  and  I  want  to 

refer  to  specific  pages  in  those  hearings,  fi'om  1080  through  1105,  in  which  will 

be  found  a  compete  discussion  of  the  access  of  the  Federal  Trade  Commission — 

of  all  things — to  the  IRS  files. 

They  first  denied  that  they  had  access  to  them,  and  I  read  Paul  Rand  Dixon's 
answer : 

What  we  got  off  the  income  tax  was  names,  sir :  that's  all  we  get. 

Before  we  got  through  examining  him,  we  found  that  they  were  maintaining  a 
staff  of  three  or  four  i)eople  all  the  time  at  the  IRS — all  the  time.  This  was  in 
1965.  Because  of  the  investigation  and  the  questioning  we  subjected  them  to — • 
both  Senator  Magnuson  and  I — that  practice,  according  to  the  subsequent  state- 
ment of  Mr.  Dixon,  next  year  was  not  resumed.  It  was  stopped. 

Is  this  not  the  fact :  The  very  man  who  set  up  the  regulations — which  were  no 
regulntions  at  all,  in  effect — for  Mr.  Bellino  in  1961  is  the  man  who  today  signs 
a  letter,  which  the  Senator  had  placed  in  the  Record  or  has  read  into  the 
Record,  which  says  that  this  is  an  illegal  act? 

Mr.  "Wii.i.TAMs  of  Delaware.  That  is  correct. 

]\Ir.  Allott.  Mr.  Mortimer  Caplin,  to  be  specific. 

Mr.  Williams  of  Delaware.  Mr.  Caplin  now  says  that  what  he  did  while  he 
was  Commissioner  was  illegal,  and  he  said  the  requests  should  be  in  writing. 
They  are  in  writing  now. 

I  think  this  is  an  area  in  which  we  should  be  ever  cautious.  I  would  have 
appreciated  it,  and  I  think  I  would  have  equally  as  much  respect  for  Mr. 
Caplin's  position,  had  he  written  the  committee  rather  than  writing  the  Demo- 
cratic National  Committee.  I  do  not  know  what  he  figured  the  Democratic 
National  Committee  could  do  about  it,  except  politics.  Mr.  O'Brien  said : 

If  this  action  is  not  taken  voluntarily,  we  are  prepared  to  initiate  legal  action 
that  Vvill  end  this  pi'actice. 

He  was  condemning  a  loose  practice  that  his  own  administration  initiated  but 
which  has  been  corrected  long  ago  by  the  Nixon  administration.  But  I  guess  they 
wil  not  initiate  prosecution  retroactively  on  themselves. 

I  think  this  matter  should  be  put  into  proper  perspective,  and  called  what  it  is : 
namely,  gutter  politics.  They  have  tried  to  give  the  impression  throughout  the 
country  that  these  tax  returns  under  the  Nixon  administration  have  been  used 
indiscriminately.  They  have  not,  and  that  is  the  point.  And  the  Commissioner  has 
said  that  there  has  been  much  less  use  in  this  administration  than  heretofore. 
There  have  l>een  seven  requests  with  nine  returns. 

Here  is  another  letter  which  I  will  put  in  the  Record,  dated  August  10,  1964. 
This  is  addressed  to  the  Honorable  Bertrand  H.  Harding,  the  Acting  Commis- 
sioner of  Internal  Revenue,  in  Washington  : 

Department  of  Justice, 
Washington,  August  10,  1964- 
Hon.  Bertrand  M.  Harding, 
Acting  Commission  of  Internal  Revenue, 
Washington,  B.C. 

Dear  Mk.  Harding:  In  connection  Avith  an  official  investigation,  I  would  ap- 
preciate receiving  uncertified  photostatic  copies  of  the  income  tax  returns  for  the 
years  1958  through  196.3  for  the  enclosed  list  of  taxpapers. 

It  is  also  requested  that  these  returns  be  forwarded  to  Mr.  Walter  J.  Sheridan, 
450  IVIilner  Building,  210  South  Lamar  Street,  Jackson,  Mississippi.  In  the  events 
these  returns  are  not  located,  it  is  requested  that  Mr.  Sheridan  be  notified  at  the 
above  address. 

Your  cooperation  in  this  matter  is  greatly  appreciated. 
Sincerely, 

Herbert  J.  Miller,  Jr., 
Assistant  Attorney  General. 

I  do  not  know  who  Mr.  Slieridan  is.  I  would  hope  he  was  the  U.S.  attorney. 

Let  us  not  try  to  make  a  mountain  out  of  a  molehill.  I  have  yet  to  hear  one 
man  anywhere  speak  of  a  specific  example  of  abuse  of  handling  these  returns 
under  the  Nixon  administration. 

I  recall  that  years  ago  a  Member  of  the  Senate  was  censured  for  trying  to 
condemn  his  fellow  man  by  innuendo,  without  specific  charges.  If  anyone  has 
any  question  to  raise  concerning  abuse,  name  the  case,  and  I  will  help  to  have  it 
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checked   If  he  is  risht  I  do  not  care  who  it  is ;  I  will  help  to  correct  the  abuse. 
I>et  us  not  say,  "Did  he  get  the  return  of  Mr.  X,"  and  throw  out  a  lot  of  names. 
I  think  it  is  unfair  to  any  man.  Merely  asking  such  a  question  indicates  suspicion 
on  the  part  of  the  man  who  does  so.  It  is  unfair. 

Mr.  Ai.i.oTT.  Does  not  the  question  alone,  "Did  you  get  the  return  of  George 

Wallace?" ,  ^ 

Mr.  Williams  of  Delaware.  That  alone  constitutes  a  semicharge,  and  I  am 
surprised  at  the  man  \\ho  did  it. 

Mr.  Ai.i.OTT.  Does  that  not  constitute  a  sort  of  cloud  itself? 
Mr.  Williams  of  Delaware.  Tt  is,  and  it  is  wrong. 

I  would  say  that  if  any  official  in  the  executive  branch  of  the  Government^ 
I  do  not  care  if  it  is  Clark  Mdlenhoff  or  my  own  brother — is  getting  tax  returns 
of  the  average  citizen,  as  a  member  of  the  executive  branch,  not  a  member  of  the 
Bureau  of  Internal  Revenue,  for  the  sole  purpose  of  seeing  whether  or  not  that 
citizen  is  paying  enough  taxes  or  as  a  political  threat,  that  is  wrong.  If  a  man 
has  done  something  v.rong  as  a  Government  official  or  as  a  prospective  Govern- 
ment official,  when  there  is  such  an  allegation  involving  a  Government  trans- 
action, it  is  their  business  to  cheek.  I  only  wisli  such  a  check  had  been  in  force 
under  some  preceding  administration,  becau.se  then  we  would  not  have  a  Federal 
judge  sitting  today,  passing  judgment  on  American  taxpayers,  who  in  private 
life  did  not  pay  his  income  taxes. 
Mr.  Sparkman.  Mr.  President,  will  the  Senator  from  Delaware  yield? 
Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Sparkman.  I  want  to  seek  some  information  because  we  ho]>e  to  finish 
this   bill   today   and   we  expect  a   rollcall.   I   hope   that   Senators   still   in   the 

Chamber 

Mr.  Williams  of  Delaware.  I  hope  so,  too,  I  told  the  Senator  that  I  would  not 

be  but  a  few  minutes,  but  I  do  not  want  to  shut  off  this  colloquy 

Mr.  Sparkman.  I  i-ealize  that,  but  a  good  many  Senators  have  asked  me  when 

they  could  get  away  because  we  expect  a  rollcall  vote  some  time  today 

Mr.  Williams  of  Delaware.  AVell,  we  are  dealing  with  a  very  important  sub- 
ject here,  and  1  think  they  are  all  anxious  to  stay  around  and  get  a  better  under- 
standing of  the  law. 

Mr.  Scott.  Mr.  President,  if  the  Senator  from  Delaware  will  yield,  could  I  ask 
whether  he  himself  intends  to  ask  for  a  rollcall  on  the  bill? 

]Mr.  Williams  of  Delaware.  I  understand  it  will  be  requested ;  yes. 
Mr.  Ha.xsex.  Mr.  President,  will  the  Senator  from  Delaware  yield? 
Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Hansen.  Mr.  President,  I  thank  the  distinguished  Senator  from  Delaware. 
I  should  like  to  compliment  him  on  the  job  he  has  done  in  looking  into  a 
situation  that,  up  to  now,  or  rather,  before  he  spoke,  might  very  well  have  been 
presumed,  in  the  minds  of  a  great  many  people,  merely  to  reflect  upon  the  politi- 
cal activities  of  the  present  administration. 

I  join  the  other  Senators  who  already  have  expressed  their  strong  convictions 
that  this  system  is  not  a  reprehensible  one,  that  it  is  defensible,  that  it  has  re- 
sulted in  real  benefit  accruing  to  the  people  of  this  counti-y. 

Let  me  say,  Mr.  President,  that  I  do  not  think  the  average  taxpayer  is  too 
much  disturbed  about  having  his  tax  returns  examined.  Obviously,  most  of  us 
would  hope  that  those  near  neighbors  of  ours  would  not  have  the  pleasure  of  try- 
ing to  make  comparisons  between  what  we  may  do  and  they  may  do ;  but  so  far 
as  the  average  taxpayer  in  this  country  is  concerned,  I  do  not  think  that  he  fears 
an  examination  of  his  return  by  the  President,  or  by  anyone  else,  because  I 
happen  to  believe  that  most  of  the  people  in  this  country  are  honest. 

I  do  not  think  it  is  fair  at  all  to  allege  that  we  will  destroy  the  whole  system,  if 
we  let  the  cat  out  of  the  bag  to  the  effect  that  former  Presidents  and  former  staff 
members  of  Presidents  have  examined  tax  returns.  I  do  not  think  that  any 
President,  insofar  as  I  know  of — not  a  single  one — has  exercised  that  authority 
capriciously. 

I  wcult!  ask  my  distinguished  colleagues  on  the  other  side,  and  on  this  side 
of  the  aisle  as  well,  whether  they  are  concerned,  if  it  disturbs  them  that  106 
or  108 — whatever  the  number  was — persons  working  for  the  Internal  Revenue 
Service  who  have  been  convicted,  a  number  of  whom  are  now  serving  their  sen- 
tences, does  that  disturb  them?  It  surely  does  not  disturb  me  and  I  do  not  think  it 
di.sturbs  the  average  taxpayer  at  all.  that  in  this  country  of  ours  the  President  of 
the  United  States  and  certain  committees  of  Congress  are  going  to  be  looking 
into  the  returns  filed  by  all  taxpayers.  It  does  not  make  one  bit  of  difference  if 
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they  happen  to  be,  at  a  precise  point  in  time,  the  Collector  of  Internal  Revenue 
for  the  United  States,  that  thej-,  too,  are  not  going  to  be  exempted  from  the  scru- 
tiny that  should  be  assui'ed  all  the  people  will  be  exercised  by  this  Government,  by 
the  checks  to  which  the  Senator  from  Delaware  has  already  referred,  which 
■constitutes  the  best  assurance  I  know  of  that  we  will  be  treating  all  the  people  in 
this  country  alike.  I  do  not  know  of  a  single  taxpayer  in  this  country — are 
there  70  million— 35  million? 

Mr.  Vv^iLLiAMS  of  Delaware.  Eighty  million. 

Mr.  Hansen.  Eighty  million  taxpayers.  I  should  think  that  when  106  people, 
"who  have  served  the  Government  of  the  United  States  in  the  collection  of  taxes, 
have  been  convicted  of  violations,  that  this  was  the  best  way,  the  best  possible 
way  I  know  of,  to  convince  the  more  than  210  million,  or  liowever  many  mil- 
lions of  people  there  are  in  this  country  today,  that  this  system  is  good.  We  are 
calling  upon  the  people  of  this  country  voluntarily  to  tell  the  Government  what 
taxes  they  owe. 

I,  too,  resent  the  questions  that  were  put  to  my  distinguished  friend  from 
Delaware  by  saying,  "Has  this  i>erson"s  tax  return  been  examined  V" 

We  could  very  easily  turn  around  and  ask  our  friends  on  the  other  side  of  the 
aisle,  "Has  that  person's  taxes  been  examined V" 

I  do  not  know. 

All  I  can  say  is  that  Mr.  Mollenhoff  is  answerable  to  the  President  of  the  United 
States.  The  President  of  the  United  States  was  elected  by  a  vote  of  the  people 
of  this  country.  I  recognize  his  right,  and  I  defend  him  in  his  right,  to  name  who- 
ever he  wishes  to  serve  as  his  representative.  I  leave  it  tip  to  the  good  judgment 
of  the  people  of  this  coinitry.  AVhen  they  no  longer  want  to  extend  the  mandate 
they  granted  in  1968,  let  that  judgment  be  made  by  the  people  of  this  country. 

If  Mr.  Mollenhoff,  or  whoever  may  serve  under  any  President,  those  who 
served  under  President  Truman,  those  who  served  under  President  Roosevelt — 
I  do  not  know  under  whom  Mr.  Noonan  served,  the  former  Commissioner  of  In- 
ternal Revenue  who  was  convicted  and  who  served  time;  but  I  am  certain  it  was 
not  the  intent  of  the  President  of  the  United  States,  whoever  he  was,  under 
whom  Mr.  Noonan  served,  to  have  that  kind  of  business  going  on.  I  do  not  think 
it  is  up  to  us  to  say  that  in  our  judgment,  Mr.  Mollenhoff  is  a  political  operator. 

There  are  many  people  serving  in  high  positions  in  Government  today.  The  im- 
portant thing  is  that  they  have  the  confidence  of  the  President  of  the  United 
States  and  that  their  actions  be  judged  in  the  light  of  the  good  sense  of  the  people 
of  this  country ;  and  if  they  do  not  like  the  way  that  business  is  being  handled, 
there  is  provided  the  opportunity  every  4  years  to  change  that  around. 

I  have  every  confidence  Mr.  Mollenhoff  will  act  in  a  most  responsible  fashion 
to  serve  the  Presidency  of  the  United  States.  If  it  just  happens  that  some  read 
into  his  actions  a  political  motivation,  let  it  be  noted  that  he  has  asked  for  the 
tax  returns  of  only  nine  individuals  and  that  he  made  seven  requests  to  get  the 
nine  returns.  Compare  that,  if  you  will,  with  what  was  done  under  President 
Kennedy.  But  I  am  not  objecting  to  that.  I  think  it  is  good.  I  am  proud  that  Sena- 
tor McClellan  has  done  the  great  job  he  has  in  this  country.  I  am  just  delighted. 
I  think  that  all  the  people  of  this  country  are  far  better  off,  because  he  had  the 
right,  as  Chairman  of  the  Committee  on  Government  Operations,  to  make  the  in- 
vestigation he  has.  Had  he  denied  that  right,  this  country  would  be  far  worse  off 
than  is  now  the  fact. 

I  do  not  think  there  is  any  validity  to  the  charge.  It  would  occur  to  me  that 
if  I  wanted  to  be  political,  that  what  may  have  started  out  as  an  allegation  that 
seemed  to  have  some  political  connotation,  in  the  light  of  the  discussions  which 
have  been  made  by  the  distinguished  senior  Senator  from  Delaware,  has  now 
been  turned  right  around.  I  do  not  blame  those  who  complained.  It  is  like  the  man 
who  cau'ght  a  wildcat  and  would  like  someone  to  help  him  turn  it  loose. 

Mr.  Williams  of  Delaware.  Mr.  President,  I  shall  yield  the  floor  in  just  a 
moment,  but  I  want  to  make  just  one  point  here,  in  case  what  has  been  said 
may  be  interpreted  as  a  criticism  of  Mr.  Bellino  who  was  the  man  examining  the 
returns  under  the  preceding  administration  without  written  requests.  I  knew  Mr. 
Bellino  when  he  was  serving  as  the  counsel  of  the  Committee  on  Government 
Operations.  I  knew  him  personally.  I  had  tremendous  respect  for  Mr.  Bellino. 
I  am  confident,  based  on  my  knowledge  of  him  and  on  the  Senator  from  Ne- 
l)raska  who  was  also  on  the  committee  and  who  knows  Mr.  Bellino,  that  he  did 
rot  turn  this  into  a  political  persecution  operation.  I  have  that  much  confidence 
in  liim.  I  want  the  Record  to  show  that.  I  did  not  raise  the  questions,  but  I  do 
think  it  would  have  been  better  to  have  had  his  requests  in  writing. 
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President  Kennedy  had  the  right  to  outline,  as  the  law  says,  the  regulation 
under  which  it  operates,  and  as  the  regulations  were  outlined  there  would  be  no 
written  request.  I  wish  there  had  been.  I  am  glad  that  the  present  administration 
is  using  written  requests  only ;  but,  nevertheless,  I  do  not  attribute  to  Mr.  Bel- 
lino  any  suggestion  that  he  was  doing  anything  in  his  capacity  other  than  that 
which  he  should  have  done  as  a  representative  of  the  President. 

At  the  same  time  I  would  hope  that  those  who  frankly  admit  they  have  not 
been  able  to  raise  any  charge  of  improper  handling  of  these  returns  as  far  as 
Mr.  MoUenhoff  is  concerned  would  extend  to  him  the  same  degree  of  respect. 
There  is  no  evidence  that  I  can  find  which  would  show  that  Mr.  MoUenhoff 
has  not  acted  with  discretion.  What  are  they  scared  about? 

If  there  is  something  wrong  and  Senators  want  to  change  the  law  let  us  get 
to  it.  We  have  the  same  objective  no  matter  which  side  of  the  aisle  we  are  on. 
We  are  not  going  to  accomplish  anything  on  a  partisan  basis.  We  would  not 
render  any  service  to  our  country. 

In  the  heat  of  such  a  political  discussion  we  might  leave  the  impression  that 
the  integrity  and  the  secrecy  of  tax  returns  are  not  being  properly  respected. 
I  think  that  they  are.  There  is  no  evidence  to  the  contrary.  And  let  us  not  make 
any  charge  by  innuendo. 

Mr.  Curtis.  Mr.  President,  will  the  Senator  yield? 

Mr.  WiLiJAMS  of  Delaware.  I  shall  yield  to  the  Senator  from  Nebraska  and 
shall  then  yield  the  floor. 

Mr.  Curtis.  Mr.  President,  I  thank  the  Senator.  I  am  sure  I  speak  for  many 
in  the  Chamber  in  expressing  gratitude  to  the  Senator  from  Delaware  for  setting 
the  record  straight. 

It  is  very  clear  that  the  actions  of  Commissioner  Thrower,  the  Oflice  of  the 
President,  the  President  himself,  and  Mr.  MoUenhoff  were  in  accord  with  both 
the  law  and  the  regulations. 

So  far  as  Clark  MoUenhoff  is  concerned,  he  does  not  need  any  defense.  Clark 
MoUenhoff  is  a  man  of  the  highest  integrity  and  character.  Pie  is  a  lawyer  and 
is  well  trained.  There  is  not  a  man  in  Washington  that  has  researched  as  many 
investigations  as  Clark  MoUenhoff  has. 

Such  low  tactics  are  below  the  dignity  of  the  Senate. 

People  who  might  wonder  about  Clark  MoUenhoff  are  not  those  that  are  afraid 
that  he  would  be  a  party  to  something  wrong,  but  they  are  rather  afraid  that 
he  might  be  pursuing  the  public  interest. 

I  again  commend  the  distinguished  Senator  from  Delaware  for  clearing  up 
an  item  that  might  be  disturbing  the  American  people. 

I  am  just  politically  minded  enough  to  want  to  say  a  kind  word  about  Lawrence 
O'Brien.  The  chairman  of  a  political  part  has  a  very  tough  job.  He  has  to  build 
the  business  day  after  day.  And  some  days  business  is  poor. 

He  has  to  support  candidates  that  are  strong,  and  he  has  to  support  candi- 
dates that  are  weak. 

The  chairman  has  got  to  stand  there  and  push  ahead  all  the  time. 
I  hope  that  those  who  are  his  superiors  will  not  be  too  rough  on  him  for  his 
error  in  this  matter. 

Mr.  Caplin  and  Mr.  Cohen  particularly  should  have  caught  the  error,  because 
Mr.  Caplin  is  on  record  in  writing  for  a  position  which  is  apparently  totally 
contrary  to  what  he  advised  Mr.  O'Brien. 

I  hope  that  those  who  are  Mr.  O'Brien's  superiors  will  be  forgiving  because 
the  burden  on  the  chairman  of  either  party  is  very  heavy.  He  has  to  try  to  sup- 
port candidates  and  some  of  them  are  not  very  good  candidates. 

Mr.  Williams  of  Delaware.  Mr.  President,  I  thank  the  Senator.  I  concur  in 
that  statement.  I  thought  the  record  should  be  set  straight  because  these  ques- 
tions have  been  raised. 

I  have  had  many  Senators  who  are  not  on  the  committee  ask  whether  there 
has  been  a  violation  of  the  law.  And  I  thought  the  record  should  be  set  straight. 
I  want  to  say  that  there  is  no  evidence  to  substantiate  sxich  a  political  attack 
as  that  made  by  Mr.  O'Brien.  No  suggestion  has  been  made  in  any  committee 
meeting  that  I  have  attended  indicating  that  anything  improper  has  been  done 
in  the  handling  of  these  returns  by  the  executive  branch  under  the  preceding 
administration,  under  this  administration,  or  by  any  congressional  committee. 
When  the  question  was  raised  as  to  HEW,  someone  asked,  "Why  do  they 
need  tax  returns?"  We  found  that  they  need  them  to  check  the  information  on 
social  security  benefits. 
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There  may  be  a  reason  for  all  of  this.  If  abuse  is  shown  anywhere  we  want 
to  handle  it,  but  let  us  handle  it  in  the  best  interest  of  the  revenue  service,  not 
as  a  political  issue. 

I  thought  that  we  should  get  the  record  straight  from  the  beginning  so  that 
we  would  know  that  it  is  not  something-  unusual  when  tax  returns  can  be  ex- 
amined by  a  representative  of  the  President.  It  has  always  been  done.  It  .should 
be  done.  I  would  not  have  much  respect  for  any  man  in  the  White  House  who 
did  not  discharge  his  responsibility  when  something  was  called  to  his  attention. 

I  have  the  utmost  respect  for  both  Mr.  Bellino  and  Mr.  Mollenhoff,  but  there 
can  always  be  something  to  go  wrong.  We  should  be  on  guard  for  that. 

I  think  that  the  chairman  of  our  Finance  Committee,  who  is  also  the  chair- 
man of  the  Joint  Economic  Committee,  should  be  commended  for  calling  the 
committee  together  promptly  in  order  to  determine  the  basis  of  Mr.  O'Brien's 
charges. 

If  someone  raises  a  question  of  abuse  tomorrow  I  would  say  that  we  should 
examine  it.  It  should  be  examined.  If  there  is  any  basis  for  it  we  should  clear 
it  up  and  correct  it.  If  the  manner  in  which  the  returns  are  being  handled  by 
the  agencies  or  by  the  various  divisions  of  the  executive  branch  of  the  Govern- 
ment or  by  congressional  committees  is  improper  let  us  face  it. 

I  know  the  chairman  will  bear  me  out.  We  were  all  surprised  when  we  found 
the  vast  number  of  executive  departments  that  had  had  access  to  the  returns 
over  the  past  several  years. 

Mr.  Long.  Mr.  President,  will  the  Senator  yield? 

Mr.  Williams  of  Delaware.  I  yield. 

Mr.  Long.  Mr.  President,  I  am  happy  that  the  Senator  brought  this  matter 
up.  It  is  a  matter  that  should  be  considered  by  the  Senate.  It  should  be  discussed. 

About  a  week  ago,  Chairman  Mills,  after  having  heard  the  story  that  Mr. 
Mollenhoff  had  access  to  income  tax  returns,  suggested  to  me  that  we  should  meet. 
I  agreed  and  we  would  have  met  perhaps  a  week  sooner  had  we  been  able  ta 
get  all  the  Members  together  quicker. 

Certain  things  came  to  my  attention  which  I  thought  wo  should  act  on.  For 
one  thing,  it  is  important  for  all  to  understand  that  no  citizen  has  any  right 
to  object  to  the  President  or  to  the  Government  agency,  such  as  the  Justice 
Department,  taking  a  look  at  his  tax  return  on  a  completely  responsible  basis. 
For  one  to  look  at  a  man's  tax  returns  for  an  improper  purpose,  of  course,  is 
something  that  everyone  has  the  right  to  object  to. 

I  believe  we  would  all  agree  that  the  Bellino  precedent  is  really  not  very  good. 
It  is  not  good  to  send  .someone  over  without  a  written  authorization  from  the 
President  and  without  any  written  authorization  at  all  to  look  at  anyone's  tax 
return.?.  Obviously,  that  is  not  a  good  practice. 

My  impression  is  that  this  precedent  did  not  continue  under  the  JohnsoR 
administration. 

Mr.  Williams  of  Delaware.  The  Senator  is  correct. 

Mr.  Long.  Mr.  President,  it  would  be  fair  to  say  that  President  Johnson  did 
not  follow  this  practice  at  any  time.  If  he  had,  we  would  find  out,  I  would  think. 

Mr.   Williams  of  Delaware.  Mr.   President,   I  made  that  statement  earlier. 

Mr.  Long.  Mr.  President,  in  this  particular  instance,  I  would  suggest  that 
we  should  pass  a  law  to  say  on  just  what  terms  and  conditions  a  person  des- 
ignated by  the  President  is  entitled  to  see  someone's  tax  returns. 

As  far  "as  I  am  concerned,  the  President,  himself,  is  entitled  to  see  everyone's 
tax  returns.  But  I  do  not  think  that  when  that  authority  is  delegated,  it  ought 
to  be  spelled  out  in  writing.  The  President  ought  to  sign  a  document  saying, 
"I  designate  Mr.  Mollenhoff,  or  whoever  it  may  be,  to  be  my  man  to  look  at 
certain  tax  returns  for  these  specified  purposes." 

Then  we  would  know  who  the  man  is  and  why  he  wanted  to  see  the  returns. 

I  hone  that  the  Senator  will  agree  that  when  one  goes  to  look  at  a  tax  return. 
he  ought  to  make  such  a  request  in  writing  and  state  why  he  asked  to  see  the 
return,  and  whose  return  it  was,  so  that  if  he  is  doing  this  thing  in  an  irrespon- 
sible way,  this  fact  could  be  expected  to  come  back  and  haunt  him,  in  the  man- 
ner in  which  this  Bellino  matter  came  back  to  haunt  him. 

The  Senator  knows  as  well  as  I  do  that  what  we  have  here  might  not  be 
as  much  a  matter  of  serious  concern  as  the  fact  that  Governors  have  this  tax 
information  available  to  them,  perhaps  altogether  too  loosely. 

It  seems  to  me  the  procedure  we  spell  out  for  the  President  should'  apply  to- 
Governors  as  well.  If  someone  wants  to  see  a  tax  return,  there  should  be  a  rec- 
ord that  he  wanted  to  see  it,  why  he  wanted  to  see  it. 
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As  the  Senator  from  Delaware  knows,  members  of  the  Committee  on  Finance- 
and  the  Joint  Committee  have  the  riglit  to  see  tax  returns.  I  do  not  recall  of 
any  case  where  we  asked  to  see  the  actual  name  of  the  individual  involved 
or  the  company.  We  normally  say  we  would  like  to  know  if  company  A  did  this, 
and  if  they  did,  then  how  much  was  involved  and  the  other  pertinent  facts. 

Mr.  Williams  of  Delaware.  The  Senator  is  correct.  In  addition,  if  a  re- 
turn did  have  to  be  examined  we  had  Mr.  Woodworth  or  his  staff  do  it  as  tlie 
case  of  Mr.  John  Doe.  It  would  be  highly  improper  for  the  Committee  on  Finance 
or  any  other  committee  of  Congress  or  anyone  in  the  executive  branch,  wher- 
ever it  may  be,  to  start  examining  tax  returns  on  an  indiscriminate  basis.  That 
is  not  what  we  are  here  for.  We  have  the  Internal  Revenue  Service  to  do  that. 
In  the  Committee  on  Finance  we  were  examining  returns  to  see  if  there  were 
legal  loopholes  in  the  law  that  needed  to  be  corrected  from  a  legislative  stand- 
point only.  The  various  agencies,  .should  look  at  them  only  in  the  administration 
of  their  duties  and  not  on  the  basis  of  anything  el.se,  and  as  I  understand  it 
that  is  what  is  being  done. 

If  there  is  evidence  of  violations  by  any  agency  of  government  I  would  be  the 
first  to  rise  to  oppose  it  because  I  would  not  want  that  to  happen.  We  do  have 
to  ijrotect  the  American  taxpayer.  We  collect  this  money  on  a  voluntary  basis,, 
but  at  the  same  time  we  have  to  convince  the  American  people  that  we  are  on 
guard  trying  to  protect  their  interests  and  at  the  same  time  trying  to  assure  that 
there  is  not  only  secrecy  in  the  tax  returns  but  also  integrity  on  tlie  part  of 
the  ofiicials  administering  the  agency. 

I  think  something  good  may  come  of  this  discussion  here  today  becau.se,  as 
the  Senator  pointed  out,  there  can  be  problems  particularly  as  relating  to  the 
States  and  other  agencies.  Maybe  we  in  Congress  need  tighter  rules ;  maybe  the 
White  House  needs  tighter  rules.  But  let  us  do  it  working  together  with  one 
thought  in  mind,  and  that  is  to  promote  a  better  government.  I  have  no  evidence 
that  there  was  improper  use  made  of  tax  i;eturns  under  preceding  administra- 
tions or  this  administration,  none  whatever. 

I  have  expressed  my  high  regard  for  Mr.  Bellino.  I  have  the  same  high  regard 
for  President  Nixon  and  his  representative  Mr.  Mollenhoff,  and  I  hope  others 
share  that  high  regard.  I  am  going  to  respect  all  of  them  until  somebody  comes 
in  and  says  that  a  certain  particular  case  was  handled  wrong.  When  it  conies 
to  that  I  will  examine  the  matter  on  its  merits,  and  whoever  is  respon.sible  will 
be  held  accountable.  Meanwhile  let  us  not  lose  respect  for  our  fellow  man  nor 
try  to  discredit  him  for  partisan  political  gain. 

I  yield  the  floor. 


The  Emergency  Home  Financing  Act  of  1970 

The  Senate  resumed  the  consideration  of  the  bill  (S.  36f=!5)  to  increase  the 
availability  of  mortgage  credit  for  the  financing  of  urgently  needed  housing, 
and  for  other  purpo.ses. 

The  Presiding  Officer.  The  bill  is  open  to  further  amendment. 

Mr.  Sparkman.  Mr.  President,  as  far  as  I  know  there  will  be  only  three 
amendments.  I  do  not  believe  there  is  any  controversy  in  connection  with  any  of 
them. 

I  would  like  to  propound  a  unanimous-consent  request  that  there  be  a  time 
limitation  of  10  minutes  on  each  amendment,  the  time  to  be  controlled  by  the 
person  offering  the  amendment  and  the  distinguished  Senator  from  Texas. 

The  Presiding  Officer.  Is  there  objection? 

Jlr.  Gore.  Mr.  President,  reserving  the  right  to  object,  I  have  been  on  my 
feet  for  1  hour  to  make  a  brief  statement.  Unless  I  can  be  recognized,  I  shall 
object  to  everything. 

Mr.  Sparkman.  Let  us  proceed,  then.  The  preceding  matter  has  consumed 
about  2  hours  and  40  minutes  since  the  interruption  was  had.  I  was  given  to 
understand  at  the  time  that  the  interruption  would  be  for  15  minutes. 

I  am  going  to  be  here  tomorrow,  and  if  Senators  want  a  session  tomorrow,  I 
am  willing  to  quit  now  and  come  in  tomorrow. 

Mr.  Gore.  Mr.  President,  will  the  Senator  yield? 

Mr.  Tower.  We  could  finish  the  pending  bill  in  20  minutes. 

Mr.  Sparkman.  We  could  finish  it  in  20  minutes.  We  expect  a  rollcall  vote. 

Mr.  Gore.  I  shall  not  take  more  than  10  minutes ;  otherwise,  I  object. 
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Mr.  Mansfield.  Mr.  President,  I  ask  unanimous  consent  that  10  minutes  be 
granted  to  the  distinguished  Senator  from  Tennessee,  to  be  followed  by  the 
time  limitation  requested  by  the  Senator  from  Alabama. 

Mr.  Spabkman.  I  shall  not  object,  with  the  understanding  that  if  anyone 
else  requests  time,  I  will  object.  I  have  commitments  myself. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 


PPvActice  by  Executive  Branch  of  Examining  Individual  Tax  Returns 

Mr.  Gore.  Mr.  President,  this  is  a  very  disturbing  matter  that  has  been  dis- 
cussed here.  I  wish  the  record  to  show  that  I  have  not  referred  to  any  action  of 
President  Nixon  in  tliis  regard. 

Mr.  Mansfield.  Mr.  President,  may  we  have  order? 

The  Presiding  Officer.  The  Senate  will  be  in  order. 

Mr.  Gore.  A  number  of  statements  have  been  made  with  respect  to  Presi- 
dential action  with  regard  to  the  issuance  of  regulations. 

The  committee  session  which  I  attended  did  not  have  any  evidence  of  any 
action  on  the  part  of  President  Nixon  at  all  and  I  do  not  wish  to  allege  any. 
I  have  not  made  reference  to  any. 

I  did  make  a  statement  that  the  procedure  appeared  to  be  loose,  indiscreet, 
inadvisable,  and  I  will  say  again  improper,  and  as  I  said  it  was  open  ended. 

Here  is  what  we  have :  A  memorandum  of  conversations  between  Commis- 
sioner Thrower  and  Mr.  Clark  R.  Mollenhoff.  The  memorandum  states: 

Following  through  on  our  recent  luncheon  conversation — 

I  then  come  to  the  sentence : 

I  would  suggest  that  every  time  you  have  occasion  to  inspect  a  tax  return, 
application  for  exemption,  or  other  Internal  Revenue  file,  you  send  me  a  memo- 
randum briefly  setting  forth  the  nature  of  the  request.  Naturally — 

Listen  to  how  tight  this  is. 

Naturally,  we  will  infer  in  every  case  that  the  request  is  either  at  the  direction 
of,  or  in  the  interest  of,  the  President. 

The  Commissioner  testified  he  had  had  no  instructions  from  the  President 
orally  or  in  writing,  and  yet  this  memorandum  stated  he  naturally  assumes  that 
every  request  will  be  at"^  the  direction  of  or  in  the  interest  of  the  President. 
What  does  "in  the  interest  of"  mean? 

I  shall  read  another  sentence  : 

After  receiving  your  request,  we  will  make  arrangements  for  the  files  to  be 
assembled  in  my  immediate  suite  of  ofifices  here  and  we  will  notify  you  as  soon 
as  they  are  ready  for  inspection. 

Real  accommodating,  is  it  not?  Real  accommodating. 

If,  after  inspection  of  the  files,  you  want  copies  of  any  of  the  material  in- 
spected, we  will  be  happy  to  make  them  for  you. 

Mr.  President,  I  say  this  is  an  indiscreet  way  to  treat  a  taxpayer's  tax  return. 
Who  whispered  to  the  distinguished  senior  Senator  from  Delaware  that  a  tax 
return  of  a  judge  had  been  pulled  and  examined?  Nobody  whispered  that  to  me. 
Has  anybody  whispered  that  to  the  chairman  of  the  committee?  Who  whispers 
this  about?  How  does  it  come  that  political  figures  are  alleged  to  be  involved, 
that  hints  are  being  whispered  about  them?  This  is  disturbing. 

I  do  not  say  the  President  had  anything  to  do  with  it.  I  do  not  know.  I  would 
be  inclined  to  think  he  did  not.  But  by  what  right,  by  what  possession,  does  the 
Commissioner  of  Internal  Revenue  say  that  he  will  assume  that  every  request 
Mr.  Clark  Mollenhoff  makes  is  at  the  direction  of  the  President  or  in  the  interest 
of  the  President? 

If  nothing  else  comes  of  this,  I  hope  we  will  arrive  at  a  formalized  procedure, 
because  this  is  loose.  I  think  it  is  irresponsible  and  improper.  I  cannot  say  it 
is  illegal.  I  had  previously  thought  it  was.  I  am  not  prepared  now  to  say  so. 
But  I  want  to  make  it  so  it  is  illegal. 

This  is  not  to  question  the  right  of  the  President  to  have  access  to  a  tax 
return.  I  do  not  question  it.  I  think  he  should.  I  think  if  congressional  com- 
mittees have  a  need  to  know,  it  should  be  made  availaVile  to  them.  But  this 
does  not  go  to  a  political  operative  going  on  a  fishing  expedition  to  find  out  what 
he  can  about  tax  returns. 

Somebody  might  write  a  letter  about  another  judge.  Nothing  has  been  alleged 
here  with  respect  to  the  instance  cited.  Who  has  whispered  the  facts  or  the 
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name?  I  do  not  know  the  name  or  the  facts,  but  nobody  has  alleged  that  the 
judge  did  anything  wrong.  Nobody  has  alleged  any  criminal  acts.  I  just  do  not 
know  the  circumstances.  I  will  not  presume  what  the  circumstances  are.  But  if 
the  contents  of  one  taxpayer's  files  can  be  whispered  about,  the  contents  of  every 
taxpayer's  files  can  be  whispered  about. 

We  need  to  formalize  a  procedure  to  preserve  the  privacy  and  the  confidential 
nature  of  the  tax  returns  of  every  taxpayer. 

Mr.  Allen.  Mr.  President,  much  attention  has  been  directed  today  in  the 
Senate  to  the  controversy  between  the  Democratic  Party  chairman,  Lawrence 
F.  O'Brien,  and  Republican  chairman,  Rogers  Morton,  concerning  the  wisdom 
of  a  discretionary  power  in  Mr.  Clark  MollenhofC  to  investigate  income  tax  re- 
turns of  private  citizens. 

I  have  no  evidence  to  indicate  and  no  reason  to  believe  that  Mr.  Mollenhoif 
has  abused  his  discretionary  power.  On  the  other  hand,  I  fully  imderstand  the 
concern  of  some  that  such  a  power  could  be  abused  if  it  were  used  strictly  for 
political  purposes. 

It  occurs  to  me  that  our  concern  about  possible  misuse  of  power  to  investigate 
tax  returns  might  be  more  profitably  directed  toward  the  Internal  Revenue 
Service.  The  possibilities  of  abuse  at  that  source  would  seem  limitless  since  IRS 
has  access  to  all  income  tax  rettirns. 

For  example,  on  April  13,  1970,  a  newspaper  account  indicated  that  a  special 
task  force  of  Internal  Revenue  agents  had  been  assembled  in  Alabama  and  are 
asking  questions  about  eight  named  political  figures  in  Alabama,  one  being  the 
brother  of  a  candidate  for  statewide  ofiice  and  five  of  whom  are  currently  cam- 
paigning for  oflUce  in  the  State  Democratic  Party  primary  scheduled  for  May 
5,  1970.  These  newspaper  accounts  cite  "confidential  field  reports"  and  allegations 
made  in  a  confidential  report  of  the  Internal  Revenue  Service's  Audit  Division 
as  source  of  authority. 

Mr.  President,  no  one  questions  the  right  of  Internal  Revenue  agents  to  in- 
vestigate income  tax  returns  if  motivated  by  the  duty  to  protect  the  public 
interest  by  fair  and  impartial  enforcement  of  the  law.  On  the  other  hand,  if  the 
investigation  is  motivated  by  political  considerations — that  is  another  story. 

It  stands  to  reason  that  any  publicized  investigation  by  the  Internal  Revenue 
Service  tends  to  create  a  suspicion,  to  say  the  least,  and  suggests  the  possibility 
of  a  violation  of  law. 

The  newspaper  accounts  state  that  the  investigation  is  still  in  its  preliminary 
stages  and  that  no  charges  have  been  brought  against  anyone.  Nevertheless, 
the  publicity  concerning  the  investigation  was  allegedly  based  on  information 
obtained  from  the  Internal  Revenue  Service.  The  election  is  less  than  3  weeks 
hence.  The  candidates  named  in  the  publicity  are  placed  in  a  grossly  unfair 
position  of  being  compelled  to  refute  the  iniplications  of  the  announced  investiga- 
tion. 

The  timing  of  this  investigation  has  created  questions  in  the  minds  of  many 
Alabamians.  They  want  to  know  if  the  investigation  is  politically  motivated 
and  who  is  responsible  for  the  timing  and  for  the  release  of  supposedly  confi- 
dential information  if  any  such  information  was,  in  fact,  released.  It  seems  to 
me  that  these  are  valid  questions. 

Mr.  President,  I  campaigned  for  the  oflSce  of  U.S.  Senator  from  Alabama  em- 
phasizing among  other  things  niy  sincere  conviction  that  the  Federal  Estab- 
lishment should  not  undertake  to  interfere  in  State  political  races.  I  hold  firmly 
to  that  conviction. 

I  hope  sincerely  that  we  have  not  witnessed  in  Alabama  a  pattern  for  future 
political  activities  of  this  or  any  other  administration. 


The  Emergency  Home  Financing  Act  of  1970 

The  Senate  resumed  the  consideration  of  the  bill  (S.  3685)  to  increase  the  avail- 
ability of  mortgage  credit  for  the  financing  of  urgently  needed  housing,  and  for 
other  purposes. 

Mr.  Tower  obtained  the  floor. 

Mr.  Mondale.  Mr.  President,  will  the  Senator  yield? 

Mr.  Towek.  I  yield. 

Mr.  Mondale.  Mr.  President,  I  return  to  the  amendment  which  I  had  earlier 
-called  up. 
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The  Presiding  Officer.  The  clerk  will  please  state  the  amendment  of  the 
Senator  from  Minnesota. 

Mr.  MoNDALE.  Mr.  President,  I  ask  imanimous  consent  that  the  reading  of  the 
amendment  be  dispensed  with,  and  that  it  be  printed  in  the  Record  at  this  point. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

The  amendment  is  as  follows : 

At  the  end  of  the  bill  insert  a  new  section  as  follows  : 

"treasury  borrowing  authority  for  new  communities  program 

"Sec.  606.  Section  407  (a)  of  the  Housing  and  Urban  Development  Act  of  1968 
is  amended  by  adding  at  the  end  thereof  the  following:  "The  Secretary  may  issue 
obligations  to  the  Secretary  of  the  Treasury  in  an  amount  outstanding  at  any  one 
time  sufficient  to  enable  the  Secretary  to  carry  out  his  functions  with  respect  to 
the  guarantees  authorized  by  this  title.  The  obligations  issued  imder  this  sul)- 
section  shall  have  such  maturities  and  bear  such  rate  or  rates  of  interest  as  shall 
be  determined  by  the  Secretary  of  the  Treasury.  The  Secretary  of  the  Treasury 
is  authorized  and  directed  to  purchase  any  obligations  of  the  Secretary  issued 
under  this  subsection,  and  for  such  purpose  the  Secretary  of  the  Treasury  is  au- 
thorized to  use  as  a  public  debt  transaction  the  proceeds  from  the  sale  of  any 
securities  issued  under  the  Second  Liberty  Bond  Act,  as  now  or  hereafter  in  force. 
and  the  purposes  for  which  securities  may  be  issued  under  such  Act  are  extended 
to  include  purchases  of  the  Secretary's  obligations  hereunder.'  " 

PROCEDUEES  TO  BE  FORMALIZED 

Mr.  Alexander.  And  it  remains  the  position  of  the  Internal  Revenue 
Service  that  there  is  this  right  under  present  law  to  tax  information. 
What  we  have  done  is  implement  procedures,  soon  to  be  formalized, 
under  which  requests  would  be  made  in  Avriting  and  a  full  record  would 
be  kept  of  such  requests. 

Mr.  Whitaker,  would  you  care  to  amplify  ? 

Mr.  Whitaker.  I  Avould  like  to  make  certain  that  the  record  is  clear, 
Mr.  Cliairman,  that  one  of  the  problems  we  as  lawyers  see  with  the 
present  statute,  is  that  the  framework  of  the  rules  and  reguhitions 
which  govern  the  conditions  under  which  tax-return  information  is 
to  be  kept  private  or  is  to  be  made  public  is  determined  almost  entirely 
by  Presidentially  approved  regulations.  It  is  my  own  view  that  this  is 
a  matter  which  really  ought  to  be  focused  on  by  the  Congress,  and  while 
we  agree  wholeheartedly  with  the  framework  under  which  we  op- 
erate, it  seems  to  me  that  the  framework  ought  to  be  changed  into  a 
statutory  framework  rather  than  one  wdiich  can  vary  witli  the  views 
of  those  in  our  position  and  in  the  White  House  and  in  Justice,  all  of 
whom  have  an  input  in  these  regulations. 

It  is  important  for  this  reason  that  I  certainly  share  with  the  Com- 
missioner the  view  that  we  badly  need  clarification  of  the  law  and  we 
think  we  need  some  change  in  the  law  which  would  in  part  put  the 
regulatory  framework  into  the  statute. 

Senator  Kennedy.  It  is  not  there  at  the  present  time  ? 

Mr.  Alexander.  No,  sir. 

Senator  Kennedy.  And,  as  I  understand  from  your  responses,  you 
are  going  to  soon  formalize  your  procedures,  is  that  right  ?  They  have 
not  been  formalized  at  the  present  time  ? 

]SIr.  Alexander.  That  is  correct.  Mr.  Willsey  ? 

Mr.  Willsey.  That  is  absolutely  correct. 

Senator  Kennedy,  When  will  they  be  formalized  ?  And,  when  they 
are  formalized,  will  you  make  those  procedures  available  to  the  public  ? 

Mr.  Willsey.  We  have  a  correlative  problem,  Mr.  Chairman,  in  that 
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legislation  is  being  actively  considered  here  on  the  Hill  riglit  now,  and 
Avhile  we  have  general  operating  understandings  in  the  Commissioner's 
office  and  in  the  office  of  the  dilTerent  assistant  commissioners,  it  prob- 
ably would  not  be  worthwhile  to  go  through  the  complete  formalization 
of  procedures,  other  than  those  that  apply  internally,  in  view  of  the 
possibility  of  changes  in  the  statute  in  the  relative  near  future  which 
we  hope  are  going  to  be  forthcoming. 

Mr.  Alexander.  The  procedures  we  are  talking  about  formalizing, 
INlr.  Chairman,  are  procedures  dealing  specifically  with  AVhite  House 
access  to  tax  information.  We  do,  Mr.  Chairman,  have 

Senator  Kennedy.  Do  I  understand  then  that  if  the  Congress  does 
not  act  in  the  next  6  or  8  months,  we  might  have  to  wait  before  you 
formalize  procedures  and  regulations  that  will  govern  the  contacts  be- 
tween the  White  House  and  the  IRS  ? 

Mr.  Alexander.  No,  we  are  not  waiting,  ]Mr.  Chairman.  We  have 
moved  informally  and  we  are  moving  formally  in-house.  All  this  is 
in-house. 

Senator  Kennedy.  Will  the  public  know  what  procedures  are  being 
followed  dealing  with  this  ? 

pkocedtjres  to  be  released  to  public 

Mr.  Alexander.  Mr.  Chairman,  the  public  will  know  because  we  will 
release  these  procedures  to  the  public  along  with  substantially  all  of 
the  rest  of  our  manual. 

Senator  Kennedy.  A^'lien  will  that  take  place  ? 

]Mr.  Alexander.  As  soon  as  possible.  I  would  like  to  say  that  we 
would  have  this  in  place  by  the  end  of  next  week  but  I  found  in  my 
brief  career  in  Government,  ISIr.  Chairman,  that  things  sometimes  move 
much  slower  than  I  would  like. 

Senator  Kennedy.  Can  we  anticipate  it  within,  say,  the  next  couple 
of  weeks  ? 

]Mr.  Alexander.  Oh,  yes.  I  see  no  reason  why  that  cannot  be  done. 

Senator  Kennedy.  If  I  understand  you,  then,  you  are  going  to 
formalize  procedures  which  would  regulate,  or  at  least  which  the  IHS 
under  your  leadership  would  follow,  that  would  relate  to  contacts 
being  made  between  the  White  House  and  the  IRS  ?  Do  I  understand 
that? 

Mr.  Alexander.  That  understanding  is  correct,  Mr.  Chairman. 

changes  in  the  statute  required 

Senator  Kennedy.  Then,  second,  as  I  understand  it,  it  is  the  consid- 
ered judgment  of  you  and  your  colleagues,  that  there  ought  to  be 
changes  made  in  the  statute,  and  that  these  procedures  ought  to  be 
formalized  in  statutory  form.  Am  I  correct  on  that  ? 

Mr.  Alexander.  That  is  correct,  Mr.  Chairman.  The  way  to  solve 
the  problem  for  the  long  run  is  not  to  depend  upon  procedures  estab- 
lished by  a  particular  Commissioner  but  instead  establish  sound  and 
restricted  procedures  under  the  law  itself. 

Senator  Kennedy.  That  seems  to  me  to  be  wise,  because  otherwise 
you  could  vei'v  well  have  shifting  procedures  under  different  commis- 
sioners, and  it  would  be  extremely  confusing  to  the  public. 

Let  me  ask  you  this. 
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Have  you  made  any  proposed  suggestions  now  for  such  changes  in 
the  statute,  either  to  the  Congress  or  to  the  White  House,  or  to  the 
Treasury  Department  ? 

TREASURY   AND    0MB   INVOLVED   IN    CODE    AMENDMENT 

Mr.  Alexander.  Mr.  Chairman,  I  have  testified  generally  about  the 
scope  of  the  pi-oblem,  the  nature  of  the  problem,  and  the  solution  to 
the  problem  before  several  committees  of  Congress  beginning  last 
August. 

We  are  working  with  the  Treasury  Department  now  in  drafiing  an 
amendment,  a  substitute  to  section  6i0o  of  the  Code  which  is  not  ready 
for  submission  as  it  has  not  been  fully  approved  by  the  Treasury  De- 
partment, has  not  yet  been  submitted  to  the  Office  of  Management  and 
Budget. 

The  administration,  of  course,  speaks  through  the  Office  of  Manage- 
ment and  Budget  on  matters  such  as  this,  but  basically  the  objective 
that  we  see  and  that  they  see  and  that  the  Vice  President's  Committee 
sees,  is  the  same. 

Senator  Kennedy.  It  always  amazes  me  that  0MB  decides  Govern- 
ment policy  on  which  you  obviously  have  the  greatest  degree  of 
competence, 

Mr.  Alexander.  Part  of  it  does  affect  our  relations  with  other  de- 
partments and  agencies.  We  have  under  present  law  an  obligation  to 
supply  tax-return  data  and  information  to  the  Bureau  of  the  Census,, 
for  example,  for  their  purposes  and  the  Bureau  of  the  Census  is  a 
good  agency  that  knows  and  fully  recognizes  its  duties  to  keep  con- 
fidential information  private.  We  have  other  responsibilities  tovrard 
other  Govei'nment  depai-tments  and  agencies,  and  because  this  involves 
more  than  just  IKS,  the  Office  of  Management  and  Budget  is  properly 
involved. 

Senator  Kennedy.  Well,  would  I  assume  it  is  going  to  take  you 
more  than  a  week  to  clear  it  through  01MB  and  the  Treasury  De- 
partment ? 

Mr.  Alexander.  I  think  that  assumption  is  a  safe  one,  Mr.  Chairman. 

Senator  Kennedy.  How  long?  Can  you  give  us  any  idea  what  your 
recent  contacts  have  been  with  OINIB  and  Treasury  Department  and 
when  they  indicated  they  might  get  at  this  ? 

Mr.  Alexander.  Mr.  Whitaker  and  I  have  been  discussing  this 
issue  Avith  top  Treasury  officials.  As  I  said,  the  objective  we  seek  is  a 
common  objective.  We  may  have  minor  differences  in  the  details  of 
the  legislation.  How  long  it  might  take  in  OIMB  is  something  that  is 
not  only  beyond  my  control  but  bevond  my  knowledge. 

Senator  Kennedy.  Can  you  tell  us  how  long  it  has  been  over  there 
now  ? 

Mr.  Alexander.  We  have  been  working  hard  on  this  particular 
problem,  Mr.  Chairman,  since  before  May  when  I  testified  before  the 
Wavs  and  Means  Committee  on  this  subject,  on  ]\Iay  6. 

Mr.  Whitaker.  The  statutory  provision  has  not  left  main  Treasury 
yet. 

Senator  Kennedy.  Has  not  left  Treasury  ? 

Mr.  Whitaker.  No. 

Senator  Kennedy.  And  it  still  has  to  go  to  0MB  ? 
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Mr.  Whitaker.  Yes,  sir.  I  anticipate  the  transmittal  by  Treasury 
to  0MB  will  be  made  either  the  latter  part  of  this  week  or  early  next 
week.  It  does  have  to  have  the  Secretary's  approval.  But  I  think  all 
differences  of  opinion  within  the  Treasury  Department  have  been 
resolved. 

[The  legislative  proposal  referred  to  appears  in  the  appendix  at 
p.  189.] 

Mr.  Alexander.  INIr.  Chairman,  it  is  my  understanding  that  the 
Ways  and  INIcans  Committee  is  considering  this  issue  in  its  current 
delibei'ations  on  tax  reform. 

Senator  Kennedy.  I  have  some  knowledge  of  the  schedule  of  the 
Ways  and  IMeans  Committee,  because  I  am  interested  in  two  proposals 
that  are  waiting  there.  I  am  hopeful  they  get  both  out,  but  I  do  not 
think  that  we  ought  to  just  wait  to  see  whether  they  are  going  to.  Both 
of  those  bills  are  going  to  have  rough  going,  but  I  certainly  would  not 
feel  it  was  justifiable  for  the  agency  to  delay  in  promulgating  and 
establishing  regulations,  waiting  for  either  the  tax  reform  or  some 
other  measure  to  pass. 

I  would  urge  that  you  not  do  so  and  I  understand  from  your  re- 
sponses that  you  are  not  doing  so. 

Let  me  ask  you  further  v»-itli  regard  to  the  proposed  procedures 
which  are  followed — are  they  over  in  Treasury,  too  ? 

IRS    MAKES    OWN    PROCEDURES 

Mr.  Alexander.  No,  the  procedures  that  Mr.  Willsey  and  I  discussed 
witli  you  earlier,  Mr.  Chairman,  are  Internal  Revenue  pj-ocedures. 

Senator  Kennedy.  So  they  do  not  have  to  go  to  the  White  House  or 
the  Treasury? 

Mr.  Alexander.  No,  we  are  installing  those  procedures.  Now,  I  re- 
port to  the  Deputy  Secretary  of  the  Treasury  and  I  consult  with 
Treasury  on  important  matters  affecting  Internal  Revenue  procedures 
and  policies,  but  the  Internal  Revenue  Service  makes  its  own 
procedures. 

[The  following  notice  concerning  disclosure  of  tax  returns  to  the 
White  House  was  submitted  by  Commissioner  Alexander  for  the 

record :] 

U.S.  Treasury  Departme>'t, 

Internal  Eevexxje  Seb^t:ce, 

August  9,  1974. 
Information  Notice 

disclosure  of  tax  returns  and  tax  information  to  members  of  the  white 

house  staff 

This  is  to  inform  Service  employees  of  the  procedures  which  should  be  followed 
with  respect  to  requests  for  tax  returns  and  tax  information  from  members  of 
the  White  House  OfBce.  The  White  House  Office  comprises  the  officers  and  em- 
ployees of  the  staff  of  the  President  required  in  the  performance  of  the  detailed 
activities  incident  to  his  immediate  office.  Any  officer  or  employee  of  the  Internal 
Revenue  Service  who  receives  a  request  for  tax  returns  or  tax  information  from 
a  member  of  the  White  House  Office  shall  promptly  communicate  the  contents 
of  the  request  to  the  Commissioner  through  the  head  of  the  office  in  which  he 
serves.  The  Commissioner  will  evaluate  the  request  and  will  ask  the  Assistant 
Commissioner  (Compliance)  to  prepare  whatever  reports  may  be  necessary  in  the 
same  manner  as  provided  by  sections  (18)  (80(1)  (b)  and  (3)  of  IRAI  1272, 
Disclosure  of  Official  Information  Handbook.  Only  the  Commissioner,  or,  in  the 
absence  of  the  Commissioner,  the  Deputy  Commissioner,  will  make  the  report. 
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the  tax  returns,  or  tax  information  available  to  the  members  of  the  White 
House  Office.  These  procedures  will  be  made  a  part  of  the  Disclosure  of  Of- 
ficial Information  Handbook,  IRM  1272.  The  institution  of  these  procedures 
is  intended  to  include  the  Special  Tax  Check  Report  Program  established  by 
Chapter  (19)00  of  IRM  1272,  Disclosure  of  Official  Information  Handbook.  Pend- 
ing revision  and  republication  of  Chapter  (19)00  of  IRM  1272,  the  information 
submitted  pursuant  to  a  report  under  this  Program  should  be  limited  to  whether 
an  individual  has  filed  income  tax  returns  with  respect  to  the  immediately  pre- 
ceding three  years,  has  failed  to  pay  any  tax  within  10  days  after  notice  and 
demand,  has  been  under  any  criminal  tax  investigation  and  the  result  of  such 
investigation,  or  has  been  assessed  a  civil  penalty  for  fraud  or  negligence. 

Donald  C.  Alexander,   Commissioner. 

Senator  Kennedy.  Let  me  ask  you  now  about  contacts  with  Con- 
gress and  contacts  with  the  States  or  other  agencies?  Are  you  in  the 
process  of  promulgating  regulations  regarding  these  contacts  ? 

CONGRESSIONAL    CONTACTS   RE-EXAMINED 

Mr.  Alexander.  We  are  doing  something  about  it  on  several  fronts. 
First,  considering  congressional  contacts  in  the  light  of  this  basic 
right  of  privacy,  to  what  extent  has  a  taxpayer  waived  his  right  to 
privacy  when  he  contacts  his  Congressman  with  respect  to  a  tax  mat- 
ter ?  What  if  there  is  only  a  phone  call  ?  We  have  reexamined  what  we 
have  been  doing  and  what  we  should  be  doing  and  we  have  instituted 
new  procedures  which  are  an  effort  to  strike  a  balance  between  pro- 
tecting the  basic  right  of  privacy  and  being  responsive  to  the  inquiry 
that  the  taxpayer  made  to  the  Congressman  which  the  Congressman 
relayed  to  us.  That  is  part  of  the  problem. 

Another  part  of  the  problem  is  making  and  keeping  a  record. 

Senator  Kennedy.  I  do  not  know  whether  we  are  as  much  inter- 
ested in  the  particular  details  of  the  contact,  but  just  that  these  con- 
tacts are  being  made.  Do  you  think  that  the  fact  that  the  contact  has 
been  made  should  be  generally  available  to  the  public  or  not  ?  What  is 
your  feeling  about  that?  Do  your  people  feel  the  need  to  be  protected 
or  not?  From  your  experience  would  public  knowledge  be  useful? 

Mr.  Alexander.  I  think  the  existence  and  the  maintenance  of  the 
record  may  be  sufficient. 

Mr.  Whitaker,  have  3^ou  considered  this  aspect  of  this  issue? 

Mr.  Whitaker.  This  is  a  matter  of  individual  judgment,  obviously, 
]Mr.  Chairman.  It  seems  to  me  as  a  lawyer,  based  on  my  prior  practice 
and  in  my  present  job,  that  it  is  desirable  for  members  of  the  public 
to  have  the  right  to  have  one  of  their  Congressmen  make  an  inquiry 
on  their  behalf  to  ascertain  the  status  of  something.  I  think  the  Com- 
missioner and  I  will  both  say  that  generally  there  is  no  need  for  a 
Member  of  Congress  to  get  into  the  merits  of  Cases  and  I  think  that 
that  is  well  recognized  by  the  Members  of  the  Congress.  So  I  would 
not  think  myself  that  any  statutory  procedures  are  necessary.  We  are 
concerned,  as  the  Commissioner  indicated,  to  make  certain  that  we  do 
not  violate  the  taxpayer's  right  of  privacy  in  attempting  to  reply  to  a 
congressional  inquire.  It  is  sometimes  a  very  difficult  matter  to  handle 
because  we  have  to  rely  on  judgment  in  most  cases  as  to  the  extent  to 
which  the  taxpayer  himself  or  herself  has  made  a  disclosure  to  the 
Congressman  or  the  Congressman's  office  and  limit  our  response  within 
that  framework. 
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Senator  Kenjs'edt.  What  are  the  procedures  now?  Do  you  keep  a 
list  of  contacts  that  are  made  ? 

Mr.  Alexander.  Yes,  most  of  these  contacts  to  the  IRS  national 
office,  particularly,  are  by  letter,  a  referral  letter  or  buckslip  froni  the 
particular  Congressman  or  Senator,  usually  to  my  office,  transmitting 
the  taxpayer's  letter.  We  keep  a  record  of  the  receipt  of  the  particular 
letter  or  buckslip  from  the  particular  Congressman,  and  the  date,  of 
course.  I  acknowledge  these  letters,  and  then  either  my  office,  or  the 
office  of  the  Assistant  Commissioner  involved,  or  the  Chief  Counsel, 
responds  to  the  congressional  inquiry  and,  of  course,  copies  of  our 
responses  as  well  as  copies  of  the  material  transmitted  to  us  are  re- 
tained. That  is  our  procedure  at  present,  and  at  the  moment  we  do  not 
have  in  prospect,  to  my  knowledge,  any  substantial  modifications  of 
these  procedures  other  than  what  IVf r.  Whitaker  and  I  have  described 
to  you  and  which  touches  on  the  other  part  of  the  issue,  the  extent  to 
which  the  taxpayer  has  waived  his  or  her  right  of  privacy. 

NO    CURRENT   WHITE   HOUSE   ATTEMPTS   TO   INFLUENCE  RULINGS 

Senator  Kennedy.  What  about  either  the  attempts  by  the  "\"\niite 
House  or  Congress  to  influence  rulings?  That  does  not  quite  present 
the  right  of  privacy  issue. 

Mr.  Alexander."  I  can  speak  only  of  the  present,  Mr.  Chairman. 
Since  I  have  become  Commissioner,  and  I  know  of  no  such  attempts 
to  influence  rulings  of  the  IRS.  In  the  past  there  was  considerable  con- 
cern about  this  problem  as  well  as  the  problem  of  influencing  audits, 
and  you  can  be  sure  that  the  IRS  is  well  aware  of  its  responsibilities 
not  to  give  in  to  any  improper  influences  in  this  area  as  well,  whatever 
the  source  of  those  influences. 

I  would  like  to  add,  Mr.  Chairman,  a  little  to  a  point  that  I  discussed 
briefly  earlier.  At  IRS  we  certainly  recognize  a  completely  legitimate 
interest  on  the  part  of  the  citizens  to  petition  Congressmen,  Senators, 
and  the  President  for  relief  from  what  they  may  consider  unfair  treat- 
ment by  an  agency.  We  recognize  the  responsibility  of  the  agency  to 
respond  to  correspondence  from  the  Hill  in  this  respect.  We  also  rec- 
ognize our  responsibility  not  to  be  subjected  to  or  give  in  to  improper 
influences. 

NOTIFICATION  TO  CITIZENS 

Senator  Kennedy.  Do  you  think  that  if  a  particular  citizen's  tax 
form  is  requested  by  the  White  House  that  citizen  should  be  notified  ? 

Mr.  Alexander.  Under  the  procedures  followed  in  the  past,  Mr. 
Chairman,  there  is  no  requirement  of  notification,  there  is  no  author- 
ization for  notification.  This  is  a  matter  which  might  well  be  consid- 
ered in  connection  with  a  revision  of  section  6103  of  the  Code,  the  pro- 
vision which  we  pointed  out  earlier  that  says  tax  returns  are  open  on 
order  of  the  President. 

Senator  Kennedy.  What  is  your  own  feeling  in  terms  of  protecting 
the  right  to  privacy  ?  You  indicated  the  importance  that  it  has  in  the 
decisions  of  the  agency  itself — should  not  a  citizen  be  made  aware  if 
his  tax  form  is  being  pulled  or  turned  over  to  a  State  or  turned  over 
to  an  agency?  Should  he  not  be  just  made  aware  of  that  fact? 

Mr.  Alexander.  I  would  question  that,  Mr.  Chairman,  as  a  solution 
to  the  problem.  Government  agencies  having  a  legitimate  access  to 
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tax  returns  and  tax-return  information,  such  as  the  Department  of 
Justice,  and  such  as  the  States,  are  frccjuently  engaged  in  investiga- 
tions and  these  investigations  are  proper  and  appropriate  and  carried 
out  pursuant  to  the  responsibility  imposed  on  the  particular  investigat- 
ing agency,  I  think  it  would  impede  the  investigatory  process  to  give 
this  particular  advice,  although  I  think  that  this  is  a  matter  that 
might  well  be  considered  to  some  extent,  at  least,  in  the  statutory 
revision  that  Mr.  Whitaker  has  referred  to. 

COMMISSIONER   WILL   NOT   SUBMIT   TO   POLITICAL   PRESSURE 

Senator  Kennedy.  I  was  pleased  to  hear  you  say  that  you  resist 
all  attempts  to  involve  the  lES  in  the  politics  of  paiticular  decisions. 
Now,  when  Mr.  John  Dean  gave  former  Commissioner  Walters  a  list 
of  enemies  to  be  audited  by  the  IRS,  Mr.  Walters  indicated  that  he 
took  that  list,  put  it  in  a  safe,  and  took  no  action  with  respect  to  it 
despite  a  continued  pressure  from  the  Wliite  House. 

What  would  you  do  if  you  received  names  of  people  to  be  audited? 

Mr.  Alexander.  First,  I  would  not  audit  them  and,  second,  I 
would  report  the  matter  to  the  Secretary  of  the  Treasury,  and  third, 
depending  on  the  circumstances,  I  would  consider  reporting  the  matter 
to  the  Department  of  Justice. 

TAX   RETURN   DISCLOSURE   BY   IRS   EMPLOYEE 

Senator  Kennedy.  There  was  also  indication  that  certain  IRS 
employees  are  alleged  to  have  supplied  the  White  House  with  informa- 
tion about  tax  returns  and  audit  activities  at  the  request  of  the  White 
House. 

Do  you  consider  that  to  be  a  proper  or  improper  action  ? 

Mr.  Alexander.  We  are  aware  of  these  allegations.  These  matters 
are  now  under  investigation,  Mr.  Cliairm.an,  and  I  hope  that  this  in- 
vestigation will  be  concluded  soon.  The  Joint  Committee  on  Internal 
Revenue  Taxation  completed  a  portion  of  its  investigation  when  it 
issued  its  report  last  December  20th.  It  has  not  completed  its  entire 
investigation.  These  other  matters  are  under  investigation  by  the 
Special  Prosecutor. 

Senator  Kennedy.  Let  us  not  look  to  the  past,  then,  let  us  look  to 
the  present,  to  the  future. 

Are  you  satisfied  that  you  have  in  place  procedures  so  that  this 
tvpe  of  situation  could  not  take  place  under  the  present  practices 
of  the  IRS? 

Mr.  Alexander.  With  an  organization  as  large  as  Internal  Revenue 
and  with  as  many  people  as  Internal  Revenue  has,  I  could  not  give  a 
flat  assurance  that,  whatever  our  procedures  and  whatever  our  policies, 
someone  in  this  organization  of  over  76.000  people  might  not  violate 
those  procedures  and  policies.  I  can  give  you  flat  assurance  that  the 
procedures  and  the  policies  are  that  information  will  not  be  improperly 
transmitted,  that  information  will  be,  if  requested,  provided  by  my 
office.  We  are  proceeding,  Mr.  Chairman,  with  the  tax-check  pro- 
cedures that  have  been  in  effect  for  many  years  with  respect  to  pro- 
spective governmental  employees  where  only  a  very  small  amount  of 
information  is  given  to  the  White  House  and  to  other  appointive 
officials  with  respect  to  the  prospective  a]:>])ointee.  Here  again,  Mr. 
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Chairman,  the  chief  counsel  and  I  have  this  procedure  under  recon- 
sideration and  ^Ye  are  considering  measures  to  tighten  it  up. 

Senator  Kennedy.  So,  you  feel  that  any  such  procedure  or  the  fact 
any  employee  were  to  make  information  available  to  the  White  Houso 
would  be  improper  ? 

Mr.  Alexander.  Apart  from  the  tax-check  information,  Mr. 
Chairman 

Senator  Kennedy.  Without  your  knowing  about  it,  would  it  be 
])roper  or  improper,  outside  of  tlie  tax-check  procedure  which  you  have 
outlined  ? 

Mr.  Alexander.  I  think  it  would  be  improper  but  improper  in  that 
it  would  violate  our  Internal  Eevenue  policies  and  procedures  which 
I  have  installed,  that  any  information,  apart  from  the  limited  tax- 
check  area  that  we  have  discussed,  goes  through  my  office  and  no 
other  office  on  its  way  further. 

Senator  Kennedy.  And  if  you  found  someone  had  done  that,  would 
you  discipline  them  ? 

Mr.  Alexander.  I  certainly  would. 

Mr.  Wiiitaker.  I  vrould  just  like  to  add,  if  I  may,  INIr.  Chairman, 
that  one  of  the  items  included  in  the  legislative  proposal  that  we 
are  working  on,  which  we  mentioned  a  while  back,  is  the  clarification 
of  those  penalties  for  improper  disclosure,  and  this  is  another  aspect 
which  we  feel  very  strongly  needs  Congressional  attention. 

JUSTIFICATION   FOR   DISCLOSURE   TO   VrillTE   HOUSE 

Senator  Kennedy.  Let  me  ask  you :  ^Vhy  should  the  White  Plouse 
get  tax  returns  in  any  event?  Is  it  not  the  Justice  Department  that 
investigates  any  alleged  improprieties  or  difficulties,  or  participants 
in  clearing  nominees.  What  possible  justification  v\Ould  there  be  for 
a  President  to  have  a  tax  return? 

Mr.  Alexander.  Two  types  of  justification  have  been  mentioned 
for  tax-return  information  and  the  former  sensitive  case  procedure. 
One  is  to  avoid  embrassment  that  would  result  if  the  White  House 
failed  to  have  information  which  if  it  had  that  information  would  have 
resulted  in  a  different  relationship  with  the  particular  taxpayer.  The 
other  is  that  the  President  is  the  chief  executive  officer  charged  with 
the  execution  of  all  laws,  and  that  in  this  capacity  he  and  the  members 
of  the  White  House  office  are  entitled  to  what  information  they  need 
to  fulfill  their  top  executive  role. 

I  report  to  the  Deputy  Secretary  and  the  Secretary  of  the  Treasury 
but  they  in  turn,  of  course,  are  responsible  to  the  White  House. 

Senator  Kennedy.  Well,  they  are  responsible  to  the  White  House 
but  I  suppose  that  besides  investigations — there  was  a  letter  sent  in 
early  1961  that  was  signed,  to  the  then  Secretary  of  the  Treasury,  Mr. 
Dillon,  signed  by  President  Kennedy,  that  says : 

"Recently  I  discussed  with  you  the  necessity  for  making  Internal  Revenue 
Service  record  checks  on  prospective  Presidential  appointees  prior  to  their 
nomination  to  the  Senate.  At  your  request  Commissioner  Caplan  submitted 
a  proposed  plan  for  making  the  record  checks  which  has  been  approved  by  my 
staff.  It  is  my  desire  that  tax  record  checks  be  made  as  a  supplement  to  the 
character  investigation  conducted  by  the  FBI.  Accordingly,  the  Commissioner  of 
Internal  Revenue  should  be  directed  to  accept  requests  from  the  FBI  for  tax 
record  checks  on  designated  individuals  and  furnish  the  required  information 
to  them  for  transmittal  to  my  stafl:  with  their  related  reports." 
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But  outside  of  those  two  instances,  what  other  possible  function 
wx»uld  there  be  for  Presidential  access — can  you  think  of  any  ? 

Mr.  Alexander.  The  tax-check  matter  to  which  you  referred  has 
been  in  effect  for  many  years  and  it  is  well  understood  and  seems  ap- 
propriate. 

The  avoidance  of  embarrassment  matter,  I  will  pass  over  rather 
quickly  and  get  to  the  third  point  again,  the  very  nature  of  the  office 
of  the  chief  e.xecutive  is  that  the  office  is  entitled  to  tax  return  infornia- 
tion  as  well  as  information  from  any  other  department  or  investiga- 
tory agency  to  perform  its  function.  That  is  a  matter,  Mr.  Chairman, 
on  wliich  T  cannot  speak  because  I  cannot  evaluate  the  needs  and  duties 
of  that  office. 

TAX  CHECK  STATISTICS 

Senator  Kennedy.  What  is  the  volume  of  tax  checks  that  we  are' 
talking  about  ? 

Mr.  Alexander.  It  is  very  substantial.  I  would  have  to  supply  that 
for  the  record  unless  Mr.  Gibb  is  aware  of  the  volume,  say,  within  the 
last  6  months  on  which  we  have  reported  to  the  Joint  Committee. 

Mr.  Gibb.  We  will  submit  it  for  the  record. 

Mr.  Alexander.  We  would  like  to  get  it  for  the  record. 

Senator  Kennedy.  Could  you  give  me  a  general  ball-park  figure, 
say,  in  over  the  last  12  or  6  months?  Are  we  talking  about  10  a  montli. 
are  we  talking  about  100  a  month,  are  you  talking  about  1,000  a  year 
or  talking  about  100  a  year  ? 

Mr.  Gibb.  Perhaps  a  year. 

Senator  Kennedy.  You  can  obviously  correct  the  record.  But  I  am 
just  interested  for  my  understanding  of  this. 

Mr.  Alexander.  We  will  submit  that  for  the  record  and  I  did  want 
to  bring  out  a  point  that  I  think  is  important  here.  We  report  at  6- 
month  intervals  to  the  Joint  Committee  on  Internal  Revenue  Taxa- 
tion, having  legislative  oversight  over  our  agency,  about  who  has 
inquired  and  why,  when,  and  how  many  times  for  tax-return  informa- 
tion. We  think  this  report  is  a  sound  idea  and  we  hope  that  the  Joint 
Committee  wall  continue  it. 

I  might  say  I  know  of  no  signs  whatever  that  they  are  thinking  of 
discontinuing  it. 

[The  following  data  were  submitted  for  the  record :] 

White  House  tax  check  requests 

Total  received  for  period  January-June  1073 536 

Total  received  for  period  July-December  1973 545 

Total  received  for  period  January-June  1974 557 

TAX  CHECK  PROCEDURES  ARE  PUBLIC 

Senator  Kennedy.  Is  the  procedure  by  which  you  make  available 
these  tax  checks  a  public  procedure?  "WTio  Imows  about  it? 

Mr.  GiBB.  It  has  been  disclosed.  It  is  in  a  public  document. 

Mr.  Alexander.  It  is  public.  If  it  were  not  public,  it  would  be  very 
soon.  I  am  very  glad  to  find  out  it  is  already  because  it  certainly 
should  be. 

Senator  Kennedy.  Would  you  make  that  a  part  of  the  note  you  give 
us  on  the  other  ? 
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;Mr.  GiBB.  Yes. 

[The  following  regulations  from  the  Internal  Revenue  Manual  were 
subsequently  submitted  for  the  record :] 

(19)00   Special  Tax   Check  Report 
(19)10   general 

(1)  The  National  OflBce  will  request  tax  check  reports  on  prospective  Presiden- 
tial appointees,  on  nominees  for  Presidential  "E"  Awards  established  by  Execu- 
tive Order  1097S,  and  on  certain  other  persons.  Generally,  these  tax  records 
checks  are  made  to  supplement  investigations  concerning  the  character,  loyalty, 
or  suitability  of  such  prospective  appointees  or  nominees.  We  cannot  emphasize 
too  strongly  the  need  for  prompt,  completed,  and  discrete  processing  of  these 
requests. 

(2)  Requests  for  tax  check  reports  will  be  made  by  the  National  Office  only 
pursuant  to  a  written  request  signed  by  a  designated  individual  who  is  charged 
by  the  head  of  the  requesting  agency  with  the  responsibility  for  such  requests. 

(3)  Tax  record  checks  should  be  confined  to  taxes  imposed  by  Chapter  1  of  the 
Internal  Revenue  Code  of  1954. 

(4)  When  field  contact  with  the  taxpayer  is  required,  the  Director  may  assign 
any  cttficer  he  deems  appropriate  to  perform  this  task.  In  this  respect,  any 
attempt  to  substantiate  the  filing  of  a  return  by  telephone  is  not  desirable  and 
should  be  discouraged. 

(5)  If  in  the  judgment  of  the  Director  certain  information  is  of  such  a  nature 
that  it  should  not  be  transmitted  by  teletype,  the  report  should  state  that  addi- 
tional information  is  being  forwarded  by  memorandum. 


(1)  Communications  from  the  National  Office  for  reports  on  prospective 
appointees  will  ask  for  a  Type  "X"  Report. 

(2)  District  offices  should  submit  a  teletype  report  to  the  National  Office,  At- 
tention :  CP  :D,  within  three  work-days  after  receipt  of  the  request.  The  report 
sliould  be  in  the  format  described  in  (19)50.  If  complete  data  is  not  assembled 
within  the  time  limit,  a  report  should  be  sent  containing  any  partial  information 
available,  and  should  indicate  the  approximate  period  of  time  needed  to  com- 
plete the  report. 

(3)  In  '"no  record"  cases  a  field  contact  in  accordance  with  established  proce- 
dure should  be  made  with  the  taxpayer  to  substantiate  whether  returns  were 
filed  and  to  determine  the  place  of  filing. 

(a)  These  inquiries  should  be  conducted  as  discreetly  as  possible,  giving 
no  indication  to  the  taxpayer  that  anything  other  than  a  routine  check  is 
being  made. 

(b)  Upon  field  contact,  if  the  taxpayer  indicates  he  has  filed  his  returns 
in  another  district,  immediately  teletype  identifyi^g  information  to  "the 
District  Director  and  request  that  a  collateral  Type  "X"  Report  be  sub- 
mitted directly  to  the  National  Office,  Attention:  CP  :D.  Also  advise  the 
National  Office  of  such  action. 

(c)  If  a  field  contact  is  not  desirable,  the  National  Office  teletype  or  other 
communication  will  contain  specific  instructions  that  the  taxpayer  will  not 
be  contacted  under  any  circumstances  for  information  because  of  the  request. 

(4)  In  failure  to  file  cases,  returns  should  not  be  solicited  without  first  consult- 
ing the  Intelligence  Division. 

(19)30     "e"     award    reports 

(1)  Communications  from  the  National  Office  for  reports  on  nominees  for  "E" 
Awards  will  ask  for  an  "E"  Award  report. 

(2)  District  offices  should  submit  a  report  to  the  National  Office  within  five 
work  days  after  receipt  of  the  request.  The  report  should  be  in  the  format 
described  in  (19)50. 

(a)  If  complete  data  is  not  assembled  within  the  time  limit,  a  report 
should  be  sent  containing  any  partial  information  available,  and  should 
indicate  the  approximate  period  of  time  needed  to  complete  the  report. 

(b)  Reports  should  be  made  by  memorandum  using  the  fastest  available 
mail  service. 
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(3)  In  "no  record"  cases,  the  same  procedures  as  prescribed  for  Type  "X" 
Reports  in  (19)20:  (3)  sliould  be  followed. 

(19)40    SERVICE   CENTER   PARTICIPATION 

(1)  Becauf^e  of  the  transfer  to  service  centers  of  information  on  outstanding- 
balances,  and  because  of  the  increasing  importance  of  service  centers  in  our  over- 
all operations,  district  offices  in  preparing  tax  check  reports  sliould  make  such  ar- 
rangements as  may  be  necessary  with  service  centers  to  obtain  the  required  data 
so  that  complete  and  accurate  reports  will  be  furnished  to  the  National  Office. 
This  may  impose  additional  work  on  district  offices,  but  with  our  decentralized 
operations,  the  National  Ofhoe  is  unable  to  assume  the  responsibility  for  coordi- 
nating all  details  on  individual  cases  of  this  nature. 

(2)  The  responsibility  for  submitting  tax  checks  reports  to  the  National  Office 
will,  therefore,  still  lie  witli  the  District  Director  concerned. 

(19)50    GENERAL  FORMAT   OF   REPORTS 

(1)  The  general  format  for  making  Type  "X"'  Reports,  "E"  Award  Reports, 
or  other  similar  reports  follows : 

(a)  Name  or  title  of  report  (Type  "X"  Report)  or  ("E"  Award  Report). 

(b)  Name  and  address  of  person,  firm,  or  organization. 

(c)  Furnish  statements  indicating  : 

1.  Whether  such  party  has  filed  returns  with  respect  to  taxes  imposed 
under  Chapter  1  of  the  Internal  Revenue  Code  for  not  more  than  the 
immediately  preceding  3  years. 

2.  Whether  such  party  owes  any  unpaid  taxes  and,  if  so,  for  what 
years. 

3.  Whether  such  party  has  been  or  is  under  investigation  of  possible 
criminal  offenses  under  the  internal  revenue  laws  and  the  result  of  such 
investigation. 

4.  Whether  such  party  has  been  assessed  any  penalty  for  fraud  or 
negligence. 

(19)60    TAX    CHECKS    ON    TREASURY   EMPLOYEES 

(1)  Requests  for  tax  checks  on  Treasury  employees  (other  than  Internal  Rev- 
enue Service  employees)  will  be  initiated  by  bureaus  or  offices  of  the  Treasury 
by  use  of  Treasury  Department  Form  TD  4002. 

(2)  District  offices  should  complete  items  10  through  15  of  Form  TD  4002  no 
later  than  10  workdays  after  receipt  of  the  request. 

(3)  If  a  lien  was  filed  (item  11(b) ).  furnish  the  name,  address,  amount,  date 
and  place  of  filing,  and  date  of  release  in  item  15. 

(4)  The  completed  form  should  be  returned  to  the  originating  office  by  use 
of  double-sealed  mailing,  the  inner  envelope  to  be  marked,  "To  Be  Opened  By 
Addressee  Only." 

(5)  In  "no  record"  cases  it  will  not  be  necessary  to  contact  the  taxpayer  unless 
a  specific  request  is  received  from  the  Treasury  office  concerned.  In  failure-to- 
file  cases,  returns  should  not  be  solicited  without  first  consulting  the  Intelligence 
Division. 

(6)  If  district  offices  receive  requests  for  additional  information  regarding 
items  10  through  15,  the  request,  together  with  the  proposed  reply  to  the  request- 
ing Treasury  office,  should  be  transmitted  to  the  National  Office,  Attention  :  CP  :D 

(19)70    TAX   AUDITS   IN   CONNECTION    WITH    TYPE   "x"   REPORTS 

(1)  Treasury  Administrative  Circular  189.  dated  May  12,  1969,  (since  revised) 
established  requirements  for  preappointment  tax  audits  on  persons  not  already 
on  Treasury  rolls  selected  for  high-level  positions,  such  as  Heads  of  Treasury 
Bureaus,  Assistant  Commissioners  of  Internal  Revenue,  and  Presidential  ap- 
pointments, including  persons  serving  on  Presidential  Committees. 

(2)  The  responsibility  for  initiating  and  coordinating  the  audits  is  assigned 
to  the  Disclosure  Staff,  Office  of  the  Assistant  Commissioner  (Compliance),  CP  :D. 

(3)  When  the  Director,  Office  of  Personnel,  Treasury  Department,  determines 
that  a  tax  audit  on  a  prospective  Treasury  appointee  is  needed,  he  will  ask  the 
Disclosure  Staff  to  initiate  the  audit. 

(a)  The  Disclosure  Staff  will  telephone  the  District  Director  in  whose 
district  the  taxpayer  resides  to  obtain  the  returns  from  the  service  center 
or  Federal  Records  Center  and  to  assign  an  Internal  Agent  to  make  the  audit. 
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(b)  If  the  prospective  appointee  has  already  moved  from  his  permanent 
residence  to  the  Washington.  D.C..  area,  it  may  advisable  to  ask  the  District 
Director,  Baltimore  District,  or  the  District  Director,  Richmond  District, 
to  conduct  the  audit. 

(c)  If  a  return  for  one  of  the  open  years  has  been  examined  under  estab- 
lished procedures,  it  will  not  be  necessary  to  re-examine  the  return.  How- 
ever, a  report  of  the  previous  audit  should  be  furnished  to  the  Disclosure 

Staff. 

(d)  A  regular  Type  "X"  Report  should  be  furnished  as  soon  as  possible 
in  accordance  with  established  procedures  without  waiting  for  the  comple- 
tion of  the  audit. 

(e)  A  supplemental  report  of  the  audit  should  be  furnished  by  telephone 
to  the  Disclosure  Staff  as  soon  as  the  results  are  known.  It  should  be  con- 
firmed by  memorandum  to  which  is  attached  a  copy  of  the  audit  report. 

(f )  Because  of  the  extremely  tight  deadline  in  these  cases,  district  offices 
are  requested  to  make  every  effort  to  complete  the  audit  within  five  workdays 
after  receipt  of  the  request.  If  this  is  not  possible,  a  telephone  or  teletype 
report  should  be  furnished  to  the  Disclosure  Staff  indicating  the  approximate 
time  when  the  audit  will  be  completed. 

Mr,  Alexaxder.  In  this  tax-check  procedure,  Mr.  Chairman,  the 
information  Ave  furnish  is  strictly  limited  to  whether  the  taxpayer  has 
filed  returns,  has  taxes  which  were  due  but  remain  unpaid,  or  is  under 
investigation.  We  do  not  give  out  tax  returns  in  this  procedure  and 
we  do  not  think  tax  returns  are  in  any  way  necessary. 

IRS   GAINED   FROM   BEING   PART  OF  TREASURY 

Senator  Kennedy.  Let  me  ask  you  this.  There  has  been  a  proposal 
before  the  Congress  (H.K.  14973)  to  establish  the  Internal  Kevenue 
Service  as  an  independent  commission.  Do  you  have  any  views  on 
that? 

Mr.  Alexander.  As  I  have  testified  before,  ISir.  Chairman,  during 
my  tenure  as  Commissioner,  the  Internal  Revenue  Service  has  gained 
much  from  being  part  of  the  Treasury  Department.  George  Schultz 
and  Bill  Simon  are  two  of  the  finest  people  I  have  ever  worked  with. 
I  have  worked  with  Mr.  Shultz  longer  so  I  can  talk  a  little  bit  more 
about  him. 

He  is  a  man  of  complete  integrity,  of  complete  honesty,  and  a  man 
whose  efforts  on  the  part  of  the  Internal  Revenue  Service  during  my 
tenure  as  Commissioner  have  greatly  aided  the  Internal  Revenue 
Service  performance  of  its  mission  to  administer  the  tax  laws  even- 
handedly  and  effectively  and  responsively.  I  cannot  speak  for  the 
indefinite  future,  however. 

If  the  Secretary  of  the  Treasury,  some  future  Secretary,  were  one 
other  than  the  type  of  person  that  I  have  been  connected  with,  we 
might  have  a  different  situation.  I  can  speak  as  Commissioner  on 
one  aspect  of  the  problem  of  being  Commissioner  of  Internal  Revenue, 
INIr.  Chairman,  that  goes  to  this  issue.  I  would  hope  that  future  Com- 
missioners might  have  fixed  terms,  not  longer  than  5  years.  After  all, 
I  think  some  bankrobbers  have  to  serve  only  10  years. 

Senator  Kennedy.  There  must  be  a  different  analogy. 

]Mr.  Alexander.  I  should  be  able  to  think  of  one  but  I  was  watching 
the  late  show  last  night. 

In  this  office,  to  handle  it  right,  you  plan  from  year  to  year  but 
you  live  from  day  to  day.  As  I  think  both  Sheldon  Cohen  and  IMor- 
timer  Caplin  have  pointed  out,  tlie  only  way  you  can  stay  in  office 
properly  is  be  ready  on  a  minute's  notice  to  leave  the  office.  That  does 
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not  make  life  any  easier.  It  might  be  difficult  for  a  future  Commis- 
sioner, particularly  early  in  his  or  her  term  where  he  or  she  sees  so 
mu*ch  to  do  in  bringing  about  changes  that  should  be  made  in  tax 
administration  to  resist  possible  future  efforts  to  abuse  tax  adminis- 
tration. That  is  a  problem.  After  you  have  been  in  office  for  a  while, 
as  I  have,  it  disappears,  but  one  must  still  live  from  day  to  day.  I  am 
not  sure  for  the  indefinite  future  this  is  the  best  way  to  conduct  tax 
administration,  but  for  the  present,  I  have  worked  for  great  people 
in  the  Treasury  Department.  They  have  been  strongly  supportive  of 
Internal  Revenue  and  its  integrity. 

Senator  Kennedy.  Well,  that  is  a  fine  endorsement  of  those  men 
you  have  been  associated  with  and  certainly  as  I  have  indicated  in 
niy  opening  comments,  that  is  certainly  the  public  understanding  of 
wiiat  has  been  happening  in  the  lES.  What  we  are  most  interested 
in  is  making  sure  that  the  public  is  aware  that  the  IRS  has  rules  and 
procedures  that  are  followed  in  regulating  its  practices,  understands 
how  they  are  derived,  and  is  aware  that  they  were  made  in  the  public 
interest. 

You  mentioned  the  IRS  sensitive  case  report  procedure.  Could  we 
focus  on  that  for  a  bit  ? 

SENSITTiT:    CASE   PROGRAM   TINDER  REVIEW 

Mr.  Alexander.  I  would  like  to  focus  on  that,  Mr.  Chairman,  be- 
cause the  sensitive  case  program  has  been  partially  suspended,  and  is 
com]:>letely  under  review  and  reconsideration  at  this  time. 

The  sensitive-case  program,  which  has  been  in  effect  for  a  number 
of  years,  has  been  suspended  insofar  as  information  went  beyond 
the  IRS.  With  the  full  concurrence  and  approval  of  Secretary  Simon, 
I  do  not  transmit  sensitive-case  information  beyond  the  IRS  and  I 
do  not  propose  to  do  so  until  this  program  has  been  completely  recon- 
sidered. 

Xow,  the  program  is  under  reconsideration  right  now  because 
involved  in  our  judgment  are  too  many  matters. 

Senator  Kennedy.  Too  many  what  ? 

Mr.  Alexander.  Matters.  It  involved  too  many  types  of  taxpayers 
who  might  be  considered  sensitive,  and  furthermore  it  uses  the  term 
"sensitive."  What  we  are  concerned  about  is  what  is  significant  to  tax 
administration.  This  is  our  real  concern.  Therefore,  shouldn't  dif- 
ferent standards  be  applied,  isn't  a  very  important  case  involving 
an  issue  of  great  importance  to  tax  administration,  significant  to 
tax  administration  even  if  it  did  not  meet  any  of  the  present  criteria 
for  being  sensitive.  So  we  are  reexamining  the  criteria.  We  are  re- 
examining this  program  to  find  out  to  what  extent  it  should  be 
continued  in  the  exercise  of  sound  tax  administration  and  I  am  trans- 
mitting no  information  of  this  nature  beyond  the  Internal  Revenue 
Service. 

Mr.  Willsey,  would  you  care  to  amplify  ? 

Mr.  Willsey.  That  review  process,  Mr.  Chairman,  is  well  along. 
I  have  tentative  drafts  of  materials  on  my  desk  right  now.  We  are 
currently  in  the  process  of  marking  them  up  to  try  to  establish  a 
system  for  reporting  significant  matters  up  the  chain  of  responsi- 
bility so  those  charged  with  responsibility  for  administering  the  tax 
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laws  will  know  the  important  matters,  the  matters  important  from 
the  point  of  view  of  tax  administration,  that  are  currently  being 
considered  at  lower  levels.  We  would  hope  that  within  the  next  three 
or  four  weeks  or  so  we  could  reach  agreement  on  definitions  and  cri- 
teria for  establishing  which  particular  matters  are  significant  and 
the  basic  framework  for  it.  Even  though  we  do  have  some  drafts 
of  material  on  my  desk  right  now  we  are  still  in  a  rather  preliminary 
stage  on  this. 

ISSUE-ORIENTED   PROCEDURES 

Senator  Kennedy.  Well,  I  gather  from  what  you  have  said  here 
that  you  look  at  this  as  a  problem  that  affects  issues.  I  think  from 
the  vantage  point  of  the  information  and  testimony  that  we  have  had, 
it  appears  that  it  affects  people,  or  classes  of  people. 

Mr.  Alexander.  That  is  part  of  our  concern,  sir,  and  this  is  the  part 
of  the  reorientation,  the  redefinition  of  criteria  that  we  are  undergoing 
right  now. 

Senator  Kennedy.  How- can  you  avoid  that  it?  If  you  are  looking  at 
a  particular  kind  of  issue  or  question  that  covers  a  specific  group,  how 
can  you  avoid  singling  them  out  for  special  attention  and  special  han- 
dling? How  are  you  going  to  be  able  to  protect  against  it  in  the  future 
if  this  kind  of  procedure  exists  ? 

Mr.  Alexander.  If  the  procedure  is  one  which  applies  to  issues,  for 
example,  issues  relating  to  taxation  of  church-related  business  organ- 
izations, that  could  have  broad  applicability  to  a  wide  variety  of  organ- 
izations, that  is  the  kind  of  thing  which  when  it  is  being  developed  in 
the  field,  those  in  the  national  office  should  be  aware  of.  We  think  that 
it  is  important  to  get  criteria  which  identify  matters  on  the  basis  of  the 
issue  involved,  and  that  I  think  would  provide  the  kinds  of  safeguards 
that  you  are  concerned  about. 

Senator  Kennedy.  Are  you  going  back  to  the  sensitive  case  proce- 
dure? Will  you  have  a  sanitized  version  of  sensitive  case  procedure, 
or  what  do  you  plan  ?  Are  you  abolishing  that  kind  of  undertaking  ? 

reduced  specific  case  procedure 

Mr.  Alexander.  We  speak  of  a  considerably  reduced  significant  case 
procedure  under  which  the  front  office  of  Internal  Revenue  is  advised 
about  matters  which,  in  the  execution  of  its  particular  responsibilities, 
it  needs  to  know  about.  This  is  a  redefinition  of  what  we  need  to  know 
about  to  incorporate  the  standards  tliat  Mr.  Willsey  described.  It  is  a 
limitation  upon  the  scope  of  this  procedure.  As  I  have  stated,  the  pro- 
cedure to  the  extent  that  information  was  transmitted  beyond  Internal 
Revenue  has  already  been  suspended  with  the  full  approval  of  the 
Secretarj'. 

Senator  Ivennedt.  Is  there  a  separate  handling  of  the  files  on  sensi- 
tive cases  ?  Do  you  know  whether  special  GS  grade  levels  handle  the 
special  or  the  sensitive  case  material  and  special  refund  procedures 
for  sensitive  case  people  ? 

Mr.  Willsey.  That  is  inaccurate.  Those  representations  are  com- 
pletely inaccurate  and  erroneous. 

Mr.  Alexander.  That  is  p:ain  wrong. 

Senator  Kennedy.  The  whole  section  has  been  abolished,  that  is  one 
factor,  but  if  you  are  going  back  to  this  procedure,  then  we  probably 
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ought  to  have  some  kind  of  understanding  as  to  the  procedures  which 
would  be  followed  within  the  Department  in  the  handling  of  these 
cases. 

SENSITIVE  CASE  HANDLING 

Mr.  Alexander.  We  are  developing  these  new  procedures  at  this 
time.  I  realize  that  a  witness  has  testified  earlier  this  year  before  an- 
other committee  and  I  gather  this  committee,  to  the  eifect  that  we  had 
some  sort  of  24-hour  watch  and  that  we  have  a  special  refund  proce- 
dure and  the  like,  for  sensitive  cases.  We  do  not  and  we  are  not  about  to. 

Mr.  WiLLSEY.  There  has  been  a  misapprehension,  I  believe,  resulting 
from  the  characterization  of  the  types  of  cases  in  the  existing  proce- 
dures that  are  classified  as  sensitive.  I  think  people  have  unwarrant- 
edly  assumed  from  those  characterizations  that  different  treatment  is 
beiup-  afforded  people  whose  cases  are  classified  as  sensitive.  That  is 
completely  inaccurate.  The  only  purpose  of  the  sensitive-case  report- 
ing procedure  was  just  that,  to  report  information.  No  particular  ac- 
tion has  been  taken  on  a  case  because  it  was  sensitive,  and  no  particu- 
lar procedures  were  applicable  to  cases  which  were  identified  as  sensi- 
tive. 

Senator  Kennedy.  Well,  now,  let  us  take,  for  example.  Mr.  Clarence 
D.  Moran,  who  is  your  assistant  western  regional  commissioner,  on 
the  subject  of  manual  refunds  on  sensitive  and  special  cases,  and  evi- 
deiitly  this  is  a  liuote  from  a  memorandum.  It  sa3^s  this  memoranda 
establishes  the  re(]uirement  that  all  sensitive  and  special  cases  involv- 
ing refunds  will  be  manually  refunded,  and  these  instructions  are 
consistant  with  the  requirement  that  all  sensitive  and  special  cases  are 
processed  expeditiously. 

MANUAL    refund    rROCEDURE 

Mr.  WiLLSEY.  jNIiss  A] pern,  you  might  explain  the  difference  be- 
tween a  manual  refund  and  other  refund  procedures.  I  am  not  familiar 
with  tliat  memorandum. 

Senator  Kennedy.  The  thing  that  we  are  interested  in  is  the  special 
kind  of  handling  w^iich  you  say  is  not,  has  not  been  the  case  and  is  not 
the  case,  but  I  just  read  a  memorandum  which  would  certainly  indi- 
cate that  they  are  being  handled  expeditiously  and  they  also  have 
manual  refunds.  It  w^ould  seem  to  me  would  be  a  process  which  is  not 
being  followed  by 

Mr.  Alexander.  I  will  ask  ]Miss  Alpern  to  respond.  j\Ir.  IMoran  is 
no  longer  witli  us.  And  I  know  nothing  about  tliat  memorandum.  I 
would  certainly  like  to  see  it.  I  would  like  to  look  into  this  because  I 
do  not  think  that  the  classification  of  a  case  as  a  sensitive  case  gives  it 
or  entitles  it  to  any  treatment  Avhich  might  iji  anj^  way  suggest  favored 
treatment  or  be  harsher  treatment  than  our  standard  treatment.  I 
think  that  it  w^aits  its  turn  in  line  and  it  is  considered  to  the  extent 
that  other  cases  like  it  are  coiisidered.  Miss  Alpern. 

Miss  Alpern.  I  do  not  know  of  any  regular  procedure,  JMr.  Chair- 
man, of  that  nature  pertaining  to  sensitive  cases.  I  do  know,  however, 
that  expedited  manual  refunds  have  been  resorted  to  in  those  instances 
where,  through  no  fault  of  the  taxpayer,  the  refund  has  been  held  up. 
There  have  also  been  some  instances  where  because  of  faulty  IRS  han- 
dling, large  corporations  have  experienced  undue  delays  in  receiving 
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sizeable  refunds.  To  minimize  adverse  impact  on  the  corporation  as 
well  as  on  its  employees,  and  to  alleviate  hardship  for  any  taxpayer 
resnltino;  from  occasional  IRS  processing;  error  or  mishandling,  we 
provided  this  procedure  for  manual  refunds.  But  these  are  the  only 
kind  of  situations  that  I  know  of  where  refunds  have  been  singled  out 
for  expeditious  manual  handling.  It  may  be  that  there  has  been  some 
confusion  because  these  actions  were,  years  ago,  called  sensitive  cases, 
using:  that  term  in  the  vernacular.  We  now  refer  to  cases  which  cause  a 
I'eal  inconvenience  to  the  taxpayer  as  being  special  in  oi'der  to  dis- 
tinguish clearly  between  these  and  the  sensitive-case  program. 

IVIr.  Alexander.  We  will  submit  a  cop3^  of  our  manual  refund  pro- 
cedures for  the  record. 

[The  statement  of  procedures  referred  to  follows :] 

SC  AND  NCC  Accounting  and  Data  Control 
Refund   Transactions 

.06   manual  refunds 

( 1 )  Cases  requiring  a  manual  refund — 

(a)  In  certain  cases  it  is  necessary  to  issue  a  manual  refund  from  the 
master  file  to  assure  that  specific  name  or  address  information  appears  on 
the  check,  to  eliminate  interest  payments  or  to  refund  prior  to  final  settle- 
ment. 

Instances  where  manual  refunds  must  be  issued  are : 

1.  Dual  Status  returns  filed  by  Taxpayers  in  District  98  (PCS  only). 

2.  Refunds  from  processing  CP  46  Notices  (L  or  V  coded). 

3.  Refunds  from  processing  CP  42  Notices  (L  or  "V  coded  with  words 
Manual  Refund ) . 

4.  Civil  Cases  where  a  court  decision  has  resulted  in  a  i-efund  to  the 
taxpayer. 

5.  Refunds  on  Forms  4466,  Corporation  Application  for  Quick  Return 
of  Overpayment  of  Estimated  Tax. 

6.  Refunds  on  Forms  1120  showing  refunds  in  excess  of  $50,000  in  the 
45-day  interest  period  is  in  jeopardy. 

7.  Refunds  from  processing  "EXES  TC  840"  transcripts. 

8.  Instances  when  the  refund  check  is  to  be  issued  in  a  name  or  ad- 
dress other  than  that  of  the  taxpayer,  but  is  not  a  permanent  change. 

9.  All  Refunds  from  the  Residual  Master  File  (RMF). 

10.  Refund  or  erroneous  credit  elect. 

11.  Refunds  which  will  show  tlie  husbands  first  name  and  surname 
and  the  wife's  first  name  and  maiden  surname. 

(2)  In  other  instances  it  may  be  DESIRABLE  to  expedite  a  refund  in  cases 
where  hardship,  excessive  delay  in  processing,  or  reducing  interest  payments  is 
a  material  factor. 

Instances  where  manual  refund  may  be  made  are : 

(a)  Hardship  requests  for  refund  of  MF  overpayments. 

(b)  Duplicate  returns  relating  to  unpostable  items. 

(e)   Taxpayers  requests  for  refunds  relating  to  unpostable  items. 

(d)  Cases  on  which  the  statute  of  limitations  for  refund  is  about  to  toll. 

(e)  Tentative  carryback  allowance  documents  from  the  Tentative  Carry- 
back Group. 

(3)  When  to  request  a  manual  refund — Employees  should  always  exercise 
good  judgment  when  requesting  manual  refunds  for  master  file  accounts  since 
the  issuance  of  manual  refund  greatly  increases  the  possibility  of  a  duplicate 
refimd  and  will  normally  increase  the  processing  costs  of  issuing  a  refund  to  the 
taxpayer. 

(a)  "When  it  is  determined  that  a  manual  refund  is  necessary,  make  cer- 
tain that  a  computer-generated  refund  has  not  already  been  issued  or  is  in 
the  process  of  being  issued. 

(b)  Whenever  possible,  take  steps  to  stop  the  possibility  of  allowing  a 
duplicate  refund  being  issued.  In  any  case  where  a  generated  refund  is  pos- 
sible, the  accounts  register  will  be  researched  weekly  until  the  TC  840 
posts. 
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(c)  If  a  TC  846  posts  prior  to  the  TC  840,  the  generated  refund  will  be 
intercepted  per  342.714.01(8)  and  cancellation  action  taken. 

(d)  Normally  it  is  not  necessary  to  initiate  a  manual  refund  if  the  case  can 
be  cleared  through  the  National  Computer  Center  in  two  cycles. 

(e)  Each  employee  initiating  a  manual  refund  must  verify  that  prepay- 
ment credits  claimed  by  the  taxpayer  are  available  for  refund  and  that  the 
taxpayer  does  not  have  any  outstanding  balances  before  transmitting  the 
case  for  approval.  This  verification  will  consist  of  researching  the  accounts 
register  of  IDRS. 

(f )  If  the  refund  is  from  a  module  where  no  filing  requirements  exist,  or 
a  final  return  is  filed,  input  TO  590  or  591  as  appropriate. 

(g)  Service  Center  Directors  may  delegate  authority  to  review  and  ap- 
prove Forms  3753  for  manual  refunds  issued  for  master  file  accounts. 

(h)  Do  not  issue  a  manual  refund  to  any  taxpayer  whose  module  shows  a 
freeze  code  "Z"  or  TC  914  without  prior  approval  to  the  Intelligence  Control 
Unit. 
(4)  Processing  instructions — 

(a)  Verify  the  names  and  social  security  numbers  on  the  returns  and  tax- 
payers' requests  against  those  listed  on  the  memorandum.  Prepare  requisi- 
tions for  missing  returns. 

1.  A  return  is  required  before  a  refund  disclosed  on  an  unprocessed 
return  can  be  allowed. 

2.  Verify  from  the  latest  Accounts  Registers  that  returns  related  to 
'^Duplicate"  returns  have  not  reached  settlement  before  processing  a 
■"hardship  case"  duplicate  return. 

3.  Do  not  manually  refund  after  item  has  passed  transcription  unless 
an  item  located  as  an  unpostable  or  an  Error  Register  can  be  nullified 
or  rejected. 

4.  These  items  will  be  manually  refunded  if  item  will  not  normally 
clear  in  two  cycles. 

5.  If  Accounts  Register  indicates  a  debit  balance,  manually  refund 
only  the  amount  of  overpayment  in  excess  of  debit  balance  plus  charge- 
able interest. 

6.  Verify  with  Special  Procedures  that  there  is  no  bankruptcy  action 
pending  before  allowance  of  refund  based  on  a  "Hardship"  claim  or  on  a 
tentative  carryback  application. 

7.  As  offset  capability  is  lost  when  manual  refunds  are  made,  care 
should  be  taken  to  assure  that  the  taxpayer  does  not  have  any  outstand- 
ing balances  on  any  account. 

(b)  Attach  three  part  Form  3753  to  face  of  each  unprocessed  return  for 
identification  purposes  and  send  to  Error  Correction  for  mathematical  verifi- 
cation. 

1.  This  will  include  those  returns  whose  records  were  nullified  in  the 
Unpostable  Section  of  the  MF. 

2.  When  these  actions  are  complete,  the  returns  will  be  sent  back  to 
the  Accounting  Branch  (PSC  ONLY — D098 — Receive  math  verified  dual 
status  form  1040's  which  require  withholding  on  interest.) 

(c)  Compute  interest  on  the  overpayment  at  6%  per  annum  from  the  date 
of  overpayment  to  the  date  of  the  refund  checks  for  normal  returns.  (For 
Dual  Status  Refunds,  PSC  ONLY— D098). 

1.  The  interest  free  period  is  determined  by  the  date  on  the  refund 
check.  If  the  date  of  the  refund  is  45  days  after  the  return  due  date, 
interest  is  due  the  taxpayer.  For  manual  refunds  the  date  on  the  check 
will  be  the  Service  Center  processing  time,  mail  time  (to  be  calculated 
by  individual  Service  Center)  plus  Disbursing  Center  processing  time 
(2  days). 

2.  Allowable  interest  is  normal  interest  less  30%  withholding  or  lower 
treaty  rate,  ERROR  CORRECTION  will  have  indicated  country  and  rate 
extreme  bottom  of  return. 

3.  If  zero  rate  or  none  shown,  reject  Dual  Status  returns  to  error  cor- 
rection reject  unit. 

4.  For  Dual  Status  returns,  prepare  appropriate  in  duplicate,  forward 
original  notice  to  the  Regional  Disbursing  Centers  (RDC)  with  SF  1166 
for  mailing  to  the  taxpayer. 

5.  Staple  copy  of  the  notice  to  the  return  with  Part  3  of  Form  3753. 

(d)  Complete  Form  3753  Manual  Refund  Posting  Voucher,  in  triplicate, 
(Form  3753  may  be  received  with  most  items  completed).  Enter  Schedule 
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Date,  number,  and  DLN  using  Blocks  200-299  and  Doc.  Code  45.  (See  EX- 
HIBIT of  Form  3753). 

(e)  If  the  return  is  in  the  unpostable  section  of  the  MF,  the  return  record 
will  be  nullified  in  accordance  with  ADP  Handbook  336,  Chapter  704. 

(f )  Obtain  approval  and  signature  on  the  Form  3753,  if  applicable,  attach 
the  taxpayers  request  to  the  district  director's  memorandum  and  place  m 

special  file.  ,     ,.     .      -  v,  ui     i 

(g)  Prepare  Form  813,  Document  Register,  in  duplicate,  for  each  block 

of  100  or  less  items.  „  .^^  ^r        •       ^  ^ 

1  Enter  in  "Block  DLN"  the  first  eleven  digits  of  DLN  assigned  to 
Form  3753.  Enter  TC  840  in  appropriate  block  and  note  MANUAL  RE- 
FUND at  the  top  of  form.  .^t,  ^v 

2.  List  the  amount  ( s )  from  each  Form  3753  on  the  813  line  with  the 
serial  number  corresponding  to  the  document. 

3  If  interest  is  shown  on  Form  3753,  enter  it  separately  in  brackets 
and  to  the  right  of  total  amount  of  the  refund  check  to  be  issued.  The 
first  listed  amount  for  each  document  must  be  the  amount  for  which  a 
check  will  be  issued.  In  the  example  below,  the  $3.20  is  included  in  the 
$350.00  as  well  as  being  separately  listed. 
Example:  350.00         (3.20)         00 

4.  Enter  in  appropriate  space  the  total  of  check  amounts  preceded  by 
accounting  sign  "Dr"  to  identify  this  total  amount  as  a  debit.  Enter  the 
brackets  to  the  right  of  the  check  total  amount  the  total  of  the  bracketed 
interest  amount  listed. 

5.  Show  the  document  count  by  circling  the  appropriate  preprinted 
serial  number.  This  will  be  the  number  plus  one  of  the  last  refund 
amount.  For  a  single  item  circle  "01". 

6.  Enter  DLN  of  return  on  Forms  3753.  Detach  original  form  return ; 
leave  duplicate  attached. 

7.  Disposition  of  documents  : 

a.  Forms  3753  and  813  ( original ) —input  for  processing  per  Chap- 
ter 335-710. 

b.  Returns  under  1332  control-input  for  processing  per  Chapter 
335-408. 

c.  Forms  813  (duplicate) — for  preparation  of  a  master  control 
card  per  Chapter  342-709. 

d.  Form  3753  (Duplicate) — with  retained  copy  of  SF  1166. 

e.  If  required,  TC  841  with  same  date  as  TC  840  (schedule  date) 
and  for  an  amount  not  greater  than  the  TC  840  amount,  may  be 
used  to  reverse  TC  840. 

ASSIGNMENT   OF  AGENTS   TO   CASES 

Senator  Kennedy.  Fine.  A  good  deal  of  this  information  was  from 
various  memoranda  that  were  provided  to  us. 

Here  is  one  other  kind  of  reference  and  then  we  will  move  on  to 
another  point.  This  is  from  the  Long  testimony,  and  refers  to  directive 
MS-12G-65,  March  16, 1971.  Organizations  such  as 

well-established  religious,  charitable,  educational  organizations,  Little  League, 
Boyscouts,  Community  Chest,  public  education  institutions,  small  social  clubs, 
civic  organizations,  were  assigned  to  GS-11  grade  level  of  agents  with  the  ex- 
planation "sensitivity"  of  some  organizations  seldom  present  questions  which  tend 
to  excite  emotions  to  the  point  of  being  serious  concern  to  the  public  or  to  the 
Service. 

Then  their  testimony  continues.  More  experienced  GS-13  agents 
would  be  assigned  to  where 

sensitivity  organizations  at  this  level  characteristically  have  a  substantial  sec- 
tional and  national  nationwide  membership  or  appeal  basis.  The  organization  may 
have  highly  controversial  motives  such  as  civil  rights  organizations,  allegedly 
educational  groups  having  political  orientation  or  groups  allegedly  formed  for 
social  welfare  purposes  but  unpopular  methods  or  goals. 

So  I  know  you  are  looking  into  it.  You  have  a  hold,  as  I  understand 
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your  testimony,  on  this  process,  you  might  look  into  those  particular 
allegations  and  charges  about  how  these  sensitive  cases  have  been 
handled  differently  and,  of  course,  we  would  be  very  interested  in  what 
procedures,  and  rules,  you  are  going  to  promulgate  in  the  future  deal- 
ing with  this  particular  problem  if  you  have  the  intention  of  returning 
to  it. 

Mr.  Alexander.  We  will  be  glad  to  provide  those  rules  for  the 
future. 

[The  rules  for  processing  of  specal  cases  follow,  together  with  ma- 
terial subsequently  received  by  the  subcommittee  on  suspension  of  the 
sensitive  case  program  by  the  IRS  :] 

Accounts  Services  Correspondence 

,44    processing    OF    SPECIAL    CASES 

(1)  General 

(a)  District  Offices  and  Service  Centers  receive  a  large  volume  of  inquiries 
from  the  White  House,  the  Congress,  tax  practitioners,  and  taxpayers  re- 
garding delayed  refunds,  erroneous  notices,  and  misapplied  credits.  These 
delays  and  errors  are  caused  for  a  number  of  reasons,  including  taxpayer 
errors,  computer  program  errors,  and  processing  errors  by  IRS  personnel. 
These  items  cause  a  real  inconvenience  to  taxpayers  and  tax  practitioners 
and  require  prompt  remedial  action.  Such  items  are  referred  to  as  "Special 
Cases,"  (previously  referred  to  as  "Sensitive").  The  reason  for  this  special 
emphasis  is  to  make  certain  we  act  timely  and  appropriately  on  troublesome 
situations  which  adversely  affect  taxpayer  service  and  damage  relations 
with  the  public. 

(2)  Identification  of  Special  Cases 

(a)  Except  for  the  four  types  listed  below,  cases  are  to  be  classed  more  on 
the  complexity  of  action  required  than  on  the  tone  of  the  inquiry.  Cases 
which  are  to  be  designated  as  Special  Cases  are  : 

1.  White  House  or  Congressional  inquiries. 

2.  Individual  cases  specifically  designated  by  the  National  Ofl5ce,  a 
Regional  Office,  a  District  Director,  or  a  Service  Center  Director. 

3.  Combat  Zone  Decedent  Cases. 

4.  Cases  involved  with  accounts  identified  on  IDRS  as  "restricted 
access"  accounts. 

5.  The  Technical  function  will  make  all  adjustments  relating  to  or 
initiated  by,  an  exchange  of  information  with  a  foreign  country.  (Phila- 
delphia Service  Center  only. ) 

(b)  Follow-up  inquiries  regarding: 

1.  A  previous  adjustment  of  tax  liability  which  did  not  correct  the 
problem ; 

2.  The  movement  of  credits  between  various  tax  modules  of  the  same 
or  of  different  taxpayers,  including  computer  offset  actions  ; 

3.  A  case  involving  both  Master  File  and  Non-Master  File  or  Pre-ADP 
returns ; 

4.  A  case  involving  returns  or  other  documents  filed  with  more  than  one 
service  center;  (the  center  servicing  the  area  in  which  the  taxpayer 
resides  should  work  the  case)  ; 

5.  A  case  previously  handled  by  the  Technical  Section  if  it  involves 
the  same  type  tax  is  for  the  same  period  ; 

6.  Cases  involving  multiple  taxpayers,  such  as  mixed  identity,  move- 
ment of  credits,  assessment  against  the  wrong  taxpayer,  etc. 

a.  In  order  to  determine  whether  follow-up  inquiries  meet  the 
above  criteria  the  Correspondence  function  will  check  them  against 
the  Adjustment  Control  Inventory  Listing  or  IDRS.  If  open  items 
are  found  listed  the  inquiry  will  be  sent  to  the  appropriate  action 
unit  where  the  file  will  be  pulled  and  action  expedited.  For  all  items 
not  found  in  open  status,  transcripts  will  be  requested  on  an  expedite 
basis  and  the  inquiries  held  until  the  transcripts  are  received.  Upon 
receipt  of  the  transcripts  they  will  be  reviewed  to  determine  if  the 
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action  requested  by  the  taxpayer  has  taken  place.  If  so,  initiate 
an  appropriate  reply  or  forward  the  case  file  to  the  function  designed 
to  initiate  such  replies.  If  no  action  has  taken  place  and  the  inquiry 
meets  one  of  the  criteria  as  prescribed  in  this  procedure,  the  inquiry 
will  be  routed  to  Technical  for  "Special"  handling.  If  the  inquiry 
does  not  meet  the  criteria,  the  inquiry  will  be  referred  to  the  proper 
action  function  where  the  file  will  be  pulled  and  action  expedited. 

(c)  The  above  criteria  are  not  to  be  applied  to  original  inquiries.  Neither 
are  they  to  be  applied  to  multiple  inquiries,  each  on  a  different  subject.  All 
such  are  to  be  processed  under  normal  pipeline  procedures. 

(d)  The  Technical  Section  has  the  option  of  rejecting  to  its  point  of  origin 
any  case  which,  in  their  opinion,  does  not  meet  the  above  criteria.  Cases 
closed  by  Technical  will  be  transferred  to  "other"  status  and  held  in  inventory 
until  the  results  of  their  action  has  been  verified. 

(e)  Process  as  Special  Cases,  those  cases  involved  with  accounts  identified 
on  IDRS  as  restricted  access  accounts.  These  accounts  carry  a  control  base 
entity  under  generated  categories  RACS.    (See  ADP  Handbook  300-760.) 

(3)  District  Oflice  Initiated  Cases 

(a)  Special  cases  originating  at  DO  level  may  be  received  by  telephone. 

(b)  Complete  Form  4173.  Record  name  and  telephone  number  of  caller. 

(c)  If  enough  space  is  available,  record  the  facts  of  the  case  in  the  lower 
right  corner  of  Form  4173.  If  additional  space  is  necessary  use  memo  routing 
slip  and  staple  to  part  3  of  Form  4173. 

(d)  Forward  4173  (and  slip)  to  the  ADP  Technical  functon  control  clerk 
daily. 

(e)  Five  day  report — Within  five  working  days  from  SO  receipt  of  a  tele- 
phoned special  case,  disposition  of  the  case  or  a  status  report  must  be  con- 
veyed to  the  interested  District  Oflice  function.  Expected  date  of  resolution 
is  to  be  included  in  this  report.  If  time  allows  this  reply  may  be  made  by 
memo  (or  SC  devised  form).  Otherwise  it  must  be  made  by  telephone. 

(4)  Department  of  Defense  Initiated  Cases 

(a)  Copy  of  casualty  report,  date  stamped  to  show  when  letter  was  mailed 
to  next  of  kin,  will  be  received  by  Service  Center. 

(b)  Research  the  file  to  determine  any  outstanding  income  tax  liability 
against  the  decedent,  and  abate  all  outstanding  balance. 

(c)  Establish  a  file  on  each  decedent  for  future  reference. 

(d)  Early  filed  claims  for  the  current  year  will  be  processed  manually. 

(5)  Initiation  of  SC  Special  Cases 

(a)  Employees  who  identify  inquiries  meeting  special  case  criteria  will 
prepare  Form  4173,  completing  all  items  to  the  extent  that  the  information 
is    available. 

(b)  If  the  inquiry  is  received  by  mail,  it  will  be  attached  to  a  Form  4173. 

(c)  If  a  telephone  referral  is  received  from  taxpayer  service,  the  facts  will 
be  written  (a  memo  or  SC  devised  form  may  be  used)  and  will  include 
anything  the  taxpayer  service  representative  believes  will  be  helpful  in 
completing  the  case,  including  the  taxpayers  telephone  number  if  known. 
Also  prepare  a  Form  4173. 

(d)  All  special  case  referrals  will  be  transmitted  daily  to  the  ADP  Tech- 
nical function  control  clerk. 

(6)  SC  ADP  Technical  Section 

(a)  Assignment  and  Initial  Processing 

1.  Refer  to  ADP  Handbook  357-760  regarding  terminal  input  sequence 
of  IDRS  research  and  IDRS  control. 

2.  If  the  Special  Case  criteria  are  not  met,  reassign  the  case  to  the 
appropriate  function.  Make  an  ACTON  entry  to  record  assignment  and 
change  the  status,  if  necessary. 

•S.  If  an  inquiry  is  received  directly  from  the  taxpayer  or  District 
Office  and  meets  Special  Case  criteria,  establish  control  in  IDRS  with 
assignment  to  an  examiner  in  "A"  (Assigned)  status  (See  ADP  Hand- 
book 357-760).  If  the  case  is  not  accepted,  establish  control  with  assign- 
ment to  appropriate  function.  Forward  all  available  information  to  the 
assignee. 

4.  If  a  case  is  received  with  a  notation  that  another  case  for  the  same 
taxpayer  is  assigned  to  another  functional  area,  contact  the  original 
case  assignee  to  determine  the  proper  dispostion  of  the  first  case.  If, 
when  establishing  a  control  of  a  case,  a  SUMRY  display  indicates  a 
case  is  already  established,  the  same  procedure  will  apply. 
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5.  Cases  received  relative  to  established  part  pay  agreements  will  be 
processed  in  accordance  with  collection  related  procedures  provided  in 
the  appropriate  references  of  Part  V  of  the  Internal  Revenue  Manual. 

6.  Restricted  access  accounts  carry  a  control  base  in  the  entity  under 
generated  category  RACS.  Authorization  to  access  these  accounts  rests 
in  the  Technical  function.  Attempts  to  address  these  accounts  by  un- 
authorized employees  will  result  in  the  displav  on  IDRS  of  the  error 
message  "SPECIAL  AUTHORIZATION  REQUIRED  TO  ACCESS". 
When  the  operator  receives  that  message,  she  will  immediately  notify 
her  supervisor  who  will  take  necessary  action  to  have  the  case  hand 
carried  to  the  Technical  function.  Establish  case  control  on  IDRS  im- 
mediately upon  receipt  of  the  case  in  the  Technical  function. 

(b)  Process  Special  Cases  to  completion.  Record  significant  actions  with 
an  ACTON  entry  using  appropriate  activity  codes. 

(c)  If  input  of  a  Master  File  transaction  resolves  the  case,  do  not  change 
the  status  of  the  case  in  IDRS  to  "C"  (closed).  Route  the  case  file  to  the 
control  clerk.  The  control  clerk  will  forward  the  case  for  follow-up  suspense. 

.40  EEFUND  INQUlRIES.UNDELIVEEED  AND  BETUBNED  REFUND  CHECKS 

(1)  Refund  Inquiry  Control  and  Processing 

(a)  Background— Prior  to  the  issuance  of  the  Refund  Inquiry  Control 
Procedure,  refund  inquiries  were  handled  only  as  part  of  the  mass  of 
correspondence  processed  in  each  Service  Center,  The  general  lack  of  ex- 
peditious service  caused  many  taxpayer  complaints.  This  procedure  re- 
quires that  all  refund  inquiries  receive  priority  handling  and  follow  through 
to  ensure  prompt  service  to  each  taxpayer. 

(b)  Scope 

1.  These  instructions  do  not  apply  to  "Special"  cases. 

2.  If  no  change  of  address  or  hardship  is  indicated  and  the  tax- 
payer's letter  is  dated  within  ten  weeks  of  the  date  he  states  a  return 
was  filed,  promptly  acknowledge  the  taxpayer's  letter  by  stamping  the 
incoming  correspondence  as  follows:  Internal  Revenue  Service;  The 
processing  of  federal  income  tax  returns  has  not  been  completed.  If  you 
do  not  receive  your  refund  check  or  otherwise  hear  from  us  by  (enter 
date),  please  return  this  letter  to  the  address  shown  below.  Thank  you 
for  your  patience.  (Enter  Service  Center  and  address). 

(c)  General 

1.  This  procedure  presumes  that  a  specialized  processing  area  is  est- 
ablished for  handling  this  type  of  inquiry. 

2.  Each  inquiry  to  be  processed  by  these  procedures  will  be  handled 
expeditiausly  on  a  first-in,  first-out  basis.  The  taxpayer's  inquiry  must 
be  resolved  to  the  point  that  a  reply  can  be  made  within  15  days.  If  for 
any  reason  Correspondence  is  unable  to  respond  to  the  taxpayer  within 
15  days,  the  appropriate  interim  letter  must  be  sent. 

3.  Research  those  inquiries  received  without  a  Social  Security  Num- 
ber before  requesting  the  taxpayer  to  furnish  the  number  unless  it 
appears  the  inquiry  is  in  response  to  the  annual  newspaper  listing  of 
undelivered  refund  checks.  In  those  cases  immediately  request  the  SSN 
from  the  taxpayer. 

4.  Refunds  frozen  due  to  an  invalid  SSN  will  not  be  released  when 
this  type  of  inquiry  is  received  until  the  correct  taxpayer  is  determined. 

5.  Replies  to  the  taxpayer  will  utilize  existing  letters  for  every  reply 
that  is  practical.  Special  dictated  letters  must  be  held  to  a  minimum  to 
ensure  prompt  replies  to  all  taxpayers. 

6.  Refund  inquiries  for  tax  years  where  it  appears  that  the  Statute  of 
Limitations  may  have  expired  will  be  researched  for  positive  determin- 
ation. Generally  the  Statute  Limitation  has  expired  if  the  refund  claim 

is  not  filed  within  three  years  from  the  time  the  return  was  filed,  or 
within  two  years  from  the  time  the  return  was  filed,  or  within  two  years 
from  the  time  the  tax  was  paid,  whichever  expires  the  later.  (See  Reg. 
301.6511).  If  the  Statute  of  Limitation  has  expired,  prepare  an  appropri- 
ate reply  to  taxpayer. 

(d)  Initial  Processing 

1.  Initial  classification  of  incoming  correspondence  recognizes  and 
selects  all  "Where  Is  My  Refund"  type  inquiries.  Include  any  Forms 
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3911  (Taxpayers  Statement  Relative  to  Refund)  received  from  the 
District  Offices.  These  inquiries  are  delivered  on  an  expedite  basis  to 
the  Refund  Inquiry  Area  for  processing. 

2.  All  inquiries  are  separated  into  groups,  those  with  a  SSN  and 
those  without. 

3.  Each  of  the  above  groups  is  separated  into  District  Office  segments 
based  upon  taxpayer's  addres.^  to  facilitate  research  operations. 

4.  Enter  the  taxpayer's  name,  address,  taxable  year,  SSN  (if  avail- 
able) and  D.C.  on  the  Form  4436.  Enter  the  date  in  the  upper  right  of 
the  form. 

5.  Attach  the  taxpayer's  inquiry  to  the  Form  4436. 

6.  As  volume  warrants,  but  not  less  frequently  than  daily,  route  each 
group  batched  by  district  to  Research,  clearly  identified  as  Refund 
Inquiries. 

(e)  Effect  on  Undelivered  Refund  Control  and  Processing 

1.  Established  procedures  for  control  and  processing  of  undelivered 
Refund  Checks  will  not  be  affected  by  this  procedure.  However,  actions 
taken,  or  to  be  taken,  must  be  noted  as  appropriate  on  the  Refund 
Inquiry  Check  List.  This  form  will  then  be  routed  to  the  Refund  InquiiT 
Area  for  replying  to  the  inquiry  from  the  taxpayer. 

(f)  Correspondence — Terminal  Processing 

1.  This  procedure  is  designed  to  assure  that  a  reply  is  prepared  for 
each  refund  inquiry.  If  any  change  to  the  taxpayer's  entity  is  indicated, 
prepare  an  entity  change  request  in  accordance  with  ADP  Handbook 
335.139  or  33.5.439  as  applicable,  except  when  the  Undelivered  Refund 
activity  has  input  a  16G4(IRS). 

2.  Refund  Inquiry  Check  lists  received  from  the  Research  and  Un- 
delivered Refund  Control  will  be  separated,  based  upon  indicated  find- 
ings, and  processed  as  follows  for  each  condition. 

a.  Amended  Return  posted  with  no  original : 

(1)  Issue  an  expedite  requisition  for  this  return — retain  the 
case  in  an  examiner's  suspense  control  file.  If  26  weeks  or  more 
have  elapsed  since  the  due  date  of  the  return,  search  CP  29 
correspondence  suspense  before  issuing  this  requisition. 

(2)  If  return  is  processable,  initiate  reprocessing  as  an  origi- 
nal. Initiate  appropriate  reply  to  the  taxpayer  and  process  as 
in  "1"  above. 

(3)  If  return  cannot  be  reprocessed  as  an  original,  initiate 
letter  to  taxpayer  to  obtain  copy  of  the  original.  The  reply 
will  be  processed  as  specified  for  Computer  Notice  29.  The 
amended  return  will  be  attached  to  the  request  for  the  appro- 
priate letter. 

b.  Invalid  Social  Security  Number  Freeze 

(i)  If  there  is  a  question  concerning  the  name  and  SSN  of 
the  taxpa.ver,  inform  the  taxpayer  that  the  amount  of  any 
refund  claimed  cannot  be  verified  until  correct  identifying 
information  is  furnished. 

(2)  If  the  correct  taxpayer  can  be  determined  from  the  infor- 
mation available,  initiate  action  to  release  the  refund. 

(a)  Prepare  an  entity  change  request  to  correct  entity 
information. 

(b)  Prepare  a  notice  of  action  for  entry  on  master  file 
with  TC  510  to  release  the  refund. 

(c)  Cycle  the  input  of  these  documents  to  assure  that 
the  correct  name,  address,  and  SSN  will  be  reflected  on  the 
master  file  prior  to  release  of  the  refund. 

(d)  Prepare  appropriate  reply  to  the  taxpayer. 

c.  Duplicate  Filing  Freeze 

(i)  Screen  Adjustment  Control  Index — If  open  case  is  listed, 
follow  "special  case"  procedure. 

(2)  If  case  does  not  appear  on  Adjustment  Control  Index, 
prepare  a  request  for  adjustment  to  request  expedite  resolution 
of  the  condition  by  Adjustments. 

(3)  If  condition  has  been  resolved  by  previous  action,  prepare 
appropriate  reply  to  taxpayer, 

d.  Overpayment  Applied  to  Estimated  Tax 
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(i)  Prepare  a  request  for  adjustment  requesting  expedite 
adjustment  action  to  relase  this  credit  as  a  refund  to  the  tax- 
payer. The  original  taxpayer's  inquiry  and  the  Accounts  Register 
Transcript  must  be  attached  to  this  form  to  suport  the  necessary 
adjustment  actions.  The  decision  as  to  allowance  of  interest  on 
the  refund  will  remain  an  adjustments  responsibility. 

(2)   Prepare  appropriate  reply  to  the  taxpayer. 

e.  Return  Processed,  ES  Credits  on  the  master  file  less  than  those 
claimed  on  tax  return.  In  this  situation,  an  'S'  ei'ixjr  code  will  be 
reflected  on  the  Accounts  Register. 

(1)  Prepare  a  request  for  expedite  payment  tracer  action 
on  the  missing  ES  payment.  This  should  be  a  follow-up  action 
to  one  previously  initiated  by  this  'S'  code. 

(2)  Prepare  appropriate  reply  to  the  taxpayer. 

f.  Return  Settled  With  a  Math  Error — Error  Code  'E'  on  the 
Accounts  Register.  These  cases  will  be  considered  as  request  for  an 
explanation  of  a  previous  notice. 

(i)   Requisition  the  taxpayer's  return  on  an  expedite  basis. 

(2)  If  analysis  of  the  return  indicates  a  processing  error, 
prepare  a  request  for  adjustment  requesting  correction  of  the 
taxpayer's  account.  Attach  returns,  Account  Register  Tran- 
script, and  taxpayer's  letter  to  the  adjustment  request. 

(3)  If  it  was  a  taxpayer  error  and  service  processing  was 
correct,  prepare  letter  of  explanation  which  will  cause  taxpayer 
Lo  review  his  records  and  if  necessary  submit  an  amended 
return.  A  copy  of  the  reply  to  the  taxpayer  and  the  incoming 
inquiry  will  be  attached  to  the  return  before  routing  for 
refiling. 

g.  Account  frozen  pending  application  of  overpayment  to  NMF 
account  (TC  130). 

{1)   If  TC  130  was  input  by  a  district  within  region: 

(fl)  Request  expedite  action  by  Accounting  to  complete 
offset  action  or  reverse  the  TC  130  freeze,  as  applicable. 
(6)   Prepare  appropriate  reply  to  taxpayer. 

(2)  If  TC  130  was  input  by  an  out-of-region  district:  The 
SC  that  received  the  refund  inquiry  should  contact  the  SC 
responsible  for  maintaining  the  CP  44  file  for  the  district  input- 
ting the  TC  130.  Request  expedite  action  to  offset  frozen  credit 
or  reverse  the  TC  130  freeze  if  the  CP  is  overaged. 

(3)  The  second  SC  should  advise  the  inquiring  SC  of  any 
action  taken. 

(4)  The  SC  that  received  the  "Where  is  my  refund"  inquiry 
is  responsible  for  control,  acknowledgment  and  final  disposition 
of  the  corresi>ondence  request. 

h.  If  research  shows  that  no  undelivered  refund  check  has  been 
returned,  but  a  refund  check  issued  more  than  12  days  prior  to  the 
date  of  the  taxpayer's  letter,  send  taxpayer  the  appropriate  letter. 
(The  statute  expires  on  a  refund  claim  six  years  after  the  check 
is  paid.) 

(i)  In  the  event  a  Form  3911  is  received,  it  is  not  necessary 
to  send  a  letter.  The  Form  3911  may  be  used  in  lieu  of  letter 
for  routing  to  Regional  Disbursing  Center. 

(2)  If  a  correspondence  inquiry  contains  suflScient  informa- 
tion, including  signature  of  the  taxpayer  (or  signatures  of  joint 
account),  prepare  'dummy'  letter,  attach  taxpayer's  letter  and 
route  to  Regional  Disbursing  Center. 

(3)  Retention  of  a  copy  of  any  documents  forwarded  to  the 
regional  disbursing  center  is  not  necessary.  Follow-up  corre- 
spondence from  the  taxpayer  generally  refers  to  a  previous 
inquiry. 

(4)  If  correspondence  is  received  after  taxpayer's  statement 
or  initial  correspondence  (including  Form  3911,  if  appropriate) 
has  been  forwarded  to  the  Regional  Disbursing  Center,  make 
certain  that  "stop  check"  action  has  been  initiated.  The  tax- 
payer's letter  should  then  be  forwarded  to  Check  Claims  Divi- 
sions (RDO).  Our  reply  to  the  taxpayer  should  state  that  a 
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stop-action  lias  been  issued  and  that  we  are  forwarding  his" 
letter  to  Cheek  Claims.  The  reply  should  also  state  that  any 
further   correspondence  should  be  directed  to   Check  Claims 
Division. 

(5)   In  no  event  shoidd  check  claims  division  be  called  for 
information  on  the  investigation  of  a  case, 
i.  Miscellaneous — For  conditions  not  defined  in  the  above  instruc- 
tions, an  analysis  of  the  Accounts  Register  Transcript  must  be  made. 
Source  documents  will  also  be  requisitioned  as  needed  to  insure  a 
correct  evaluation. 

(i)    Corrective    or    expedite   actions    will    be    initiated    as 

necessary. 

(3)  An  appropriate  reply  is  prepared  based  upon  the  results- 
of  this  analysis. 

{S)  Note  actions  taken  on  Check  List  and  initiate  control 
closing  actions, 
j.  An  itemized  inventory  of  all  unresolved  Refund  Inquiries  will 
be  made  immediately  before  the  close  of  each  normal  work  week. 
Any  case  with  a  control  date  assigned  two  v/eeks  or  more  prior  to  the 
current  work  week  will  be  listed — including  the  aged  cases  detained 
in  Research.  This  listing,  with  reason  for  the  delay,  will  be  made 
available  to  the  Refund  Inquiry  Control  Clerk  no  later  than  the 
beginning  of  the  next  work  week.  The  reports  will  be  maintained 
by  report  date. 

(i)  A  weekly  follow-up  on  each  dated  case  will  be  made  to 
ensure  expeditious  closing, 
k.  Destroy  Form  4436  and  any  attached  correspondence  after  each 
case  is  closed  and  reply  has  been  made  to  taxpayer. 

(2)  Processing  Undelivered  Refund  Checks  and  Inquiries. 

(a)  Search  for  an  open  1664 (IRS)  and  follow  the  procedures 
for  processing  the  Form  1664 (IRS).  These  instructions  will  be 
found  in  ADP  Handbook  342-714. 

(b)  If  there  is  a  request  that  multiple  checks  be  issued  to  re- 
place the  refund  checks,  associate  the  related  1664 (IRS)  and 
forward  copies  1,  2  and  3  with  correspondence  to  Accounting. 
File  the  1664 (IRS)  in  the  Closed  File. 

(c)  Any  request  to  reissue  or  remail  refund  checks  on  the 
basis  of  taxpayer  correspondence  must  be  released  to  Accounting 

within  5  work  days  of  receipt  in  order  to  maintain  processing 
time  limits.  No  reply  is  necessary  to  taxpayer  when  this  check 
is  being  reniailed  from  the  service  center. 

(d)  If  there  is  a  closed  1664 (IRS)  and  30  days  or  more  has 
elapsed  since  the  date  on  the  closed  1664 (IRS),  initiate  a  letter 
to  the  taxpayer.  Maintain  a  suspense  file  of  the  cases  and  asso- 
ciate the  replies  with  the  file. 

1.  Insert  the  chock  description,  including  the  schedule 
number  with  the  alpha  suffix  if  applicable  (e.g.  X  or  B)  on 
the  letter.  Route  the  completed  copy  of  the  letter  to  the 
Disbursing  Center. 

2.  If  the  taxpayer  does  not  reply,  dispose  of  this  file  in 
accordance  with  IBM  1(15)59-206. 

Department  op  the  Treasury, 

Internal  Reventte  Service, 

October  24,  197S. 

Organization  and  Functions 

The  Special  Service  Staff,  Collection  Division,  OflBce  of  Assistant  Commissioner 
(ACTS),  was  abolished  August  13.  1973.  The  functional  statement  for  the  Spe- 
cial Service  Staff,  1113.654,  published  at  37  FR  20972.  is  revoked. 

Donald  C.  Alexander, 

Commissioner. 
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Depabtment  of  the  Teeasuky, 

Internal  Revenue  Service, 
Washington,  D.C.,  November  13,  1974. 
Hon.  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee 
on  The  Judiciary,  U.S.  Senate,  Washington,  D.C. 
DeaB  Mk.  Chairman  :  As  part  of  our  effort  to  keep  you  and  the  members  of 
the  Committee  avpare  of  the  progress  we  are  making  in  the  areas  we  discussed  at 
the  recent  hearings  before  your  Subcommittee,  I  am  enclosing  a  copy  of  a  man- 
ual supplement  which  has  been  sent  to  our  field  offices.  As  you  will  note,  this 
document  formalizes  our  suspension  of  the  previous  sensitive  case  reporting 
system. 

I  am  hopeful  that  we  can,  in  the  near  future,  develop  a  system  that  will  elimi- 
nate the  unnecessary  and  questionable  characteristics  of  the  former  system,  but 
that  will  still  keep  management  officials  apprised  of  significant  developments  in 
the  administration  of  the  tax  laws.  We  will,  of  course,  keep  you  advised  of  the 
results  of  our  efforts  in  this  regard. 

With  respect  to  the  questions  submitted  to  us  subsequent  to  the  hearings,  we 
anticipate  having  a  detailed  response  delivered  to  you  within  two  weeks. 
With  kind  regards, 
Sincerely, 

Donald  C.  Alexander, 

Commissioner. 
Enclosure. 

Manual  Supplement  (48G-225) 
Suspension  of  Sensitive  Case  Reporting  System 

November  13,  1974. 

section  1.  purpose 

The  Sensitive  Case  Reporting  System  has  been  suspended  and  will  remain  sus- 
pended until  a  modified  and  curtailed  system  has  been  developed  and  imple- 
mented. Pending  development  and  implementation  of  a  new  Reporting  System, 
field  offices  should  keep  appropriate  management  levels  advised  of  matters 
significant  to  tax  administration. 

section    2.    EFFECT   ON   OTHER  DOCUMENTS 

Section  (12)30  of  IRM  4810,  Audit  Reports  Handbook;  IRM  5132;  Subsection 
132  of  IRM  5(17)00,  IDRS  Handbook;  IRM  8(23)41  and  IRM  9551  are  amended 
and  supplemented  and  should  be  so  annotated  by  pen  and  ink  with  a  reference  to 
this  Supplement. 

Donald  C.  Alexander, 

Comm,issioner. 

WORK   ASSIGNMENTS   BASED   ON    COMPLEXITY 

I  would  ]ike  to  comment  on  the  last  matter  you  brought  out,  Mr. 
Chairman.  We  have  an  obligation  to  the  Civil  Service  Commission  and 
to  the  Government  as  a  w^hole  to  assign  work  to  agents  and  tax  auditors 
of  different  grades  by  the  complexity  and  difficulty  of  the  work. 

The  document  that  was  quoted  from — "Manual  Supplement  48G- 
166" — provided  instructions  for  a  test  to  determine  appropriate  guide- 
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lines  for  the  assignment  of  exempt  organization  cases.  These  guidelines 
were  entirely  in  line  with  our  policy  of  assigning  work  by  grade  level. 
In  the  exempt  organization  area,  the  Service  has  the  responsibility  to 
recognize  the  exempt  status  of  organizations  whose  purposes  and  ac- 
tivities conform  with  the  governing  statute.  It  is  also  our  responsibility 
to  assure  the  general  public  that  tax-exempt  status  is  not  allowed  to 
remain  with  organizations  not  entitled  to  such  status. 

A  potential  for  controversy  is  inherent  in  determining  the  tax- 
exempt  status  of  religious,  charitable,  educational,  and  civic  organiza- 
tions. Therefore,  adniinistering  the  exempt  organization  provisions  is, 
by  its  very  nature,  a  sensitive  matter  and  sensitivity  is  an  important 
factor  in  determining  the  grade  level  of  a  case.  Certainly,  grade  13's  get 
more  complex  and  different  matters  than  do  grade  ll's  and  certainly 
grade  11 's  get  more  difficult  and  complex  matters  than  grade  9. 

Senator  Kennedy.  Obviously  we  welcome  your  explanation.  Part  of 
the  problem,  which  is  the  purpose  of  these  hearings,  is  that  these  proce- 
dures are  mariied  secret.  So  you  have  statements  that  are  being  made  by 
individuals — representations,  charges,  allegations — which  are  made  in 
bits  and  pieces,  and  when  we  are  unable  to  gain  the  information  or 
access  to  it,  the  public  becomes  confused  and  misled  and  suspicious. 
This  obviously  is  what  we  are  trying  to  avoid.  I  am  sure  that  is  what 
you  want  to  avoid.  And  obviously,  what  we  would  like  to  avoid. 

SPECIAL  PROCEDURES  FOR  REFUNDS  IN  EXCESS  OF  $100,000 

Mr.  Whitaker.  If  I  may  make  one  point  for  the  record  to  make  cer- 
tain that  we  have  not  misstated  anything.  We  do  have  one  special 
refund  procedure  required  by  the  Internal  Eevenue  Code  which  in- 
volves refund  in  excess  of  $100,000.  They  have  to  be  approved  by  the 
Joint  Committee  before  they  are  paid  or  honored,  ancl  so  there  are 
some  si^ecial  procedures  there.  I  do  not  believe  that  is  what  is  involved 
in  those  communications  you  had  in  mind. 

]SIr.  Alexander.  There  the  special  procedures  depend  upon  the 
amount  of  the  refund  rather  than  the  sensitivity  or  lack  of  sensitivity 
of  the  taxpayer  himself. 

Senator  Kennedy.  How  about  in  rulings  that  affect  savings  of  over 
$100,000  to  the  taxpayers ;  should  the  Congress  have  a  chance  to  know 
about  those  as  well  ? 

jMr.  Alexander.  I  understand  the  Joint  Committee  on  Internal 
Revenue  Taxation  is  thinking  about  amending  section  6405  of  the 
Code  which,  as  I  recall,  is  the  provision  requiring  Joint  Committee 
review  of  all  refunds  over  $100,000,  to  change  the  $100,000  to  $200,000 
and  to  provide  for  a  right  of  re\'iew,  exercised  on  a  selected  basis,  of 
deficiency  cases  and  other  cases  that  might  well  involve  rulings  but 
do  not  involve  refunds.  We  would  welcome  that  change. 

Senator  Kennedy.  What  about  savings,  say,  a  rule  that  is  going 
to  save  a  particular  taxpayer  that  amount  of  taxes  ? 

confidentiality  of  prh^ate  rulings  reevaluated 

Mr.  Alexander.  This  leads  into  the  private  rulings  problem  that 
was  discussed  by  all  three  witnesses  at  your  prior  hearing. 

Former  Commissioner  Caplin,  in  particular,  pointed  out  the  nature 
of  the  problem  and  suggested  a  remedy  for  the  issue  of  secret  law 
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and  uneven  treatment.  As  former  Commissioner  Caplin  pointed  out, 
we  issue  about  30,000  rulings  yearly.  We  do  our  best  to  publish,  for  the 
guidance  of  all,  all  rulings  that  break  new  ground.  We  have  new 
interpretations  of  old  provisions,  new  interpretations  of  new  provi- 
sions and  rulings  of  reasonably  broad  application.  We  have  a  duty 
to  publish  these  rulings.  But  despite  the  fact  that  under  the  leadership 
of  Mr.  Gibbs,  the  technical  function  of  Internal  Revenue  has  made 
great  strides  in  publishing  rulings  (and  we  are  doing  a  lot  better  this 
year  than  we  did  last  year)  we  still  publish  less  than  a  thousand  out 
of  the  30,000  we  issue  annually.  x\s  Mr.  Caplin  pointed  out,  the  func- 
tion of  issuing  ijrivate  rulings  is  not  only  beneficial  to  the  taxpayer 
but  it  is  beneficial  to  the  Internal  Revenue  Service  and  in  a  number 
of  ways  and  it  is  up  to  us  to  try  to  manage  our  resources  efficiently 
and  issue  as  many  of  these  rulings  as  accurately  as  they  can  be  made, 
as  quickly  as  they  can  be  made. 

On  the  other  hand,  we  are  concerned  about  the  possibility  of  secret 
law  or  the  possibility  of  the  appearance  of  secret  law  in  this  area.  We 
:^re  concerned  about  the  possibility  of  uneven  treatment  of  taxpayer 
A  versus  taxpayer  B,  taxpayer  B  getting  a  private  ruling  and  tax- 
payer A  not  getting  one  or  perhaps  not  asking  for  one.  We  have 
agonized  over  this  problem  for  over  a  year.  We  have  decided  that  we 
will  implement  a  new  policy  under  which  taxpayers  applying  for 
rulings  in  the  future  will,  as  a  condition  of  obtaining  the  rulmgs, 
waive  their  right  of  confidentiality,  with  some  limited  exceptions  that 
we  are  still  considering.  I  will  come  to  these  in  a  moment.  So  m  the 
future  we  intend  to  give  taxpayers  notice  of  this  requirement  that  we 
intend  to  impose  as  a  condition  to  obtaining  a  private  ruling:  the  tax- 
payer must  o-ive  up  his  or  her  or  its  right  of  privacy  to  the  extent  of 
this  the  facts  disclosed  in  the  ruling.  We  intend  to  make  these  rulings 
available  to  the  public.  Now  as  former  Commissioner  Caplm 

NONDISCRETIONART   ASPECTS    OF   SEEKING   A   RULING 

Senator  Kennedy.  Is  that  for  every  ruling? 

Mr  Alexander.  This  creates  a  special  problem  m  some  limited  in- 
stances. In  certain  cases  a  taxpayer  cannot  take  a  particular  action 
unless  the  taxpayer  receives  Internal  Revenue  approval  m  advance. 
Examples  are  the  creation  of  a  foreign  corporation  under  section  367 
of  the  Code,  transfer  to  foreign  trusts  under  section  1491,  and  more 
important,  changing  accounting  methods  or  accounting  periods.  Here 
we  have  a  separate  compartment  of  problems.  The  taxpayer  cannot 
take  this  particular  action  without  a  ruling:  there  is  nothing  dis^ 
cWtionary  about  the  taxpayer  seeking  a  ruling.  This  imposes,  ot 
course,  an  obligation  on  us  to  consider  the  taxpayer's  application  and 
if  possible  to  rule  one  way  or  the  other.  Here,  is  it  fair  for  us  to  ask 
taxpayers  as  a  condition  of  obtaining  the  ruling  which  m  turn  is  a 
condition  to  the  action  to  make  public  trade  secrets,  or  confidential 
financial  or  other  information  which  would  otherwise  be  protectable 
under  the  Freedom  of  Information  Act?  We  are  concerned  about  tins 
set'ment  of  the  issue.  We  intend  to  consult  further  with  counsel  and 
perhaps  with  the  Department  of  Justice  as  to  this  segment.  But  these 
rulincrs  are  not  the  main  body  of  rulings  which  create  the  problem  ot 
possible  secret  law  or  possible  unfair  treatment.  As  to  those  rulings. 
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we  intend  to  impose  a  condition  that  the  taxpayer  waive  his  right  of 
confidentiality  as  a  precondition  to  obtaining  a  ruling  from  us.  This 
is  a  major  change  in  our  present  procedures.  Mr.  Gibbs  is  in  charge 
of  this. 

CONSIDERATIONS   APPLICABLE   TO   DISCLOSING   PRIVATE   RULINGS 

Senator  Kennedy,  Tell  us  when  this  is  going  into  effect,  and  what 
percentage  of  the  30.000  would  actually  be  covered, 

Mr.  Gibbs.  In  predicting  the  futui-e  maybe  we  ought  to  take  a  look 
at  the  past.  As  you  probably  know,  for  the  last  several  years,  my  prede- 
cessor in  the  Assistant  Commissioner  office  has  been  studying  this  whole 
question  of  the  desirability  of  eliminating  the  appearance  of  secret 
law  on  the  one  hand  versus  the  competing  consideration  of  the  dis- 
closure requirements  that  we  not  release  certain  confidential  informa- 
tion on  the  other. 

These  are  simply  two  of  the  considerations.  There  have  been  many 
other  considerations  such  as  the  impact  upon  a  timely  processing  of 
the  ruling  requests,  in  the  event  you  are  going  to  make  them  public, 
and  I  would  like  to  comment  for  just  a  second  on  that  because  this  gets 
to  your  question  as  to  timing. 

On  the  one  hand,  we  have  taken  the  position  that  a  taxpayer  cannot 
rely  on  another  taxpayer's  private  letter  ruling.  That  is,  tlie  letter  rul- 
ing that  is  issued  to  the  particular  taxpayer  is  good  for  that  taxpayer 
only.  That  is  all  well  and  good  until  you  come  to  a  competing  principle, 
with  which  we  agree,  that  all  taxpayers  similarly  situated  should  be 
treated  the  same  way.  Unfortunately,  our  view  sometimes  differs  as 
to  whether  a  taxpayer  is  similarly  situated  to  another  taxpayer  from 
the  view  of  the  counsel  representing  the  taxpayer.  We  do  anticipate 
that  releasing  the  letter  rulings,  whicli  to  some  extent  adds  the  Internal 
Revenue  sanction  to  the  private  rulings,  may  cause  us  processing  prob- 
lems, delays  and  so  forth,  in  the  future  in  trying  to  meet  this  problem 
and  in  trying  to  at  the  same  time  release  the  rulings  on  a  timely  basis 
and  maintain  the  confidentiality  in  the  instances  in  which  the  Com- 
missioner mentioned.  We  have  had,  as  I  said,  several  years  to  take  a 
look  at  the  problems.  We  are  at  the  point  now  of  implementing  pro- 
cedures and  I  would  say  that  from  the  standpoint  of  what  we  do  it  is 
important  to  realize  that  we  must  announce  this  ahead  of  time  to  the 
public  because  under  our  present  procedures  we  tell  the  public  that 
before  a  letter  ruling  is  released  or  is  published  in  the  form  of  a  revenue 
ruling  (and  these  are  under  our  published  procedures),  we  will  elimi- 
nate all  confidential  names,  information,  and  so  forth.  Because  of  the 
magnitude  of  the  change,  this  will  require,  in  my  opinion,  very  careful 
thought  as  to  our  internal  procedure  before  announcing  the  internal 
procedures  so  taxpayers  will  understand  the  importance  of  the  change 
in  terms  of  the  timing.  The  Commissioner  has  asked  us  to  go  forward 
with  the  preparation  of  a  procedure,  I  would  hope  that  that  could  be 
accomplished  within  the  next  several  months. 

Senator  Kennedy.  That  will  be  completely  prospective  ? 

;Mr,  Gibbs,  It  will  have  to  be. 

REQUESTS  FOR  TECHNICAL  ADVICE  NOT  TO  BE  DISCLOSED 

Mr,  Alexander.  It  will  have  to  be.  Senator  Kennedy,  because  of  the 
law  and  because  the  rulings  that  we  have  issued  in  the  j)ast  and  the 
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rulings  that  we  have  in  the  pipeline  at  this  time  were  based  upon  re- 
quests for  ruling  from  people  who  had  every  reason  to  expect  and 
believe  that  we  would  hold  their  request  confidential.  Xow  this  pro- 
cedure that  Mr.  Gibbs  and  I  have  described  ^yonld  not  apply  to  other 
categories,  matters  called  requests  for  technical  advice.  \Ye  think  a 
request  for  technical  advice  is  part  of  the  audit  process.  It  is  a  matter 
that  arises  when  there  is  a  dispute  as  to  the  interpretation  of  a  par- 
ticular provision  of  law  or  regulation  in  an  audit,  and  the  taxpayer  or 
our  Revenue  agent  may  ask  that  the  national  office,  Mr.  Gibbs'  technical 
experts,  consider  the  issue,  to  see  how  the  law  should  be  applied  in 
particular  doubtful  instances.  As  long  as  we  have  a  law  that  is  as  com- 
plex as  our  present  law.  we  are  going  to  need  to  have  expert  technicians 
in  our  national  office  deciding  those  difficult  questions  for  our  field 
officials.  These  would  not  be  disclosed.  We  consider  them  to  be  a  basic 
part  of  the  audit  process  and  subject  to  the  basic  rules  of  protecting  the 
rights  of  privacy  of  both  tax  returns  and  our  investigations  of  those 
returns. 

APPROPRIATE  FORM  OF  WAIVER  REQUIRED 

Mr.  Whitaker.  May  I  make  one  further  comment,  Mr.  Chairman  ? 
We  do  have  to  work  this  procedure  out  very  carefully  particularly  the 
appropriate  form  of  waiver  for  the  taxpayer  to  sign  because  otherwise 
in  the  opinion  of  my  office,  we  run  afoul  of  the  present  provisions  of 
sections  6103  and  7213.  This  is  an  integral  part  of  the  prospective 
I)rocedure. 

Senator  Kennedy.  As  I  understand,  you  have  requested  additional 
personnel  to  do  this  from  the  Congress,  have  you  not  ? 

Mr.  Alexander.  We  have  requested  additional  personnel,  Mr.  Chair- 
man, but  it  was  really  not  in  anticipation  of  this  work  that  we  are  de- 
scribing before  you.  We  realize  that  this  is  going  to  put  additional 
workload  on  the  Internal  Ee venue  Service  in  an  effort,  as  ^Ir.  Field  put 
it,  to  be  right  the  first  time.  Vv'e  think  we  should  be  right  the  first  time. 

Senator  Kennedy.  Certainly  I  think  you  are  to  be  commended  for 
developing  that  procedure  and  I  will  certainly  help  in  every  way  pos- 
sible to  get  the  additional  manpower  that  is  necessary  to  go  ahead.  I 
think  this  is  a  commendable  step,' and  I  think  people  ought  to  know 
about  it. 

[A  press  release  from  August  9,  1974,  announcing  the  IRS  policy 
concerning  prospective  disclosure  of  tax  rulings,  follows :] 

Depabtment  of  the  Treasury, 

Internal  Revenue  Service, 
Washington,  D.C.,  August  9,  1974. 

News  Release  IR-1409 

Washington,  D.C. — The  Internal  Revenue  Service  today  announced  additional 
details  about  its  plan  to  open  for  public  inspection  tax  rulings  it  viill  issue  to 
individuals,  corporations  and  other  taxpayers. 

The  IRS  announcement  expanded  on  testimony  given  by  Commissioner  Donald 
C.  Alexander  on  July  31  before  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Senate  Judiciary  Committee. 

In  general,  the  IRS  plan  requires  taxpayers  requesting  rulings  to  submit 
waivers  of  confidentiality  with  their  requests. 

The  IRS  issues  approximately  15,000  advance  rulings  to  taxpayers  who  re- 
quest the  Service  position  on  the  application  of  the  tax  laws  to  given  situations. 
An  additional  18,000  rulings  are  issued  on  required  applications  from  taxpayers 
who  wish  to  change  their  accounting  periods  or  methods. 
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The  IRS  decision  to  open  rulings  to  the  public  will  be  implemented  as  soon  as 
it  resolves  various  questions,  such  as  the  extent  to  which  waivers  of  confiden- 
tiality should  be  required  as  to  trade  secrets  in  situations  where  the  law  requires 
a  taxpayer  to  obtain  a  ruling  before  proceeding  with  a  transaction. 

The  IRS  said  it  is  prohibited,  by  law  and  regulations,  from  opening  previously 
issued  rulings  to  public  inspection. 

Under  present  procedures,  the  Service  publishes  between  six  hundred  and 
seven  hundred  of  the  advanced  rulings  each  year  after  deleting  all  information 
that  would  identify  the  taxpayers  involved.  These  are  published  in  the  weekly 
Internal  Revenue  Bulletin  which  is  available  from  the  Government  Printing 
Office.  Rulings  selected  for  publication  are  those  which  set  precedents  or  which 
apply  to  a  great  number  of  taxpayers,  and  after  publication  in  the  Bulletin,  they 
may  be  relied  upon  by  other  taxpayers.  Prior  to  publication,  however,  only  the 
taxpayer  to  whom  a  ruling  is  issued  can  rely  on  it,  and  this  would  continue  to 
be  true  under  the  new  IRS  procedure. 

The  public  will  be  kept  advised  by  further  announcements  about  progress  in 
placing  the  new  rulings  plan  into  effect,  the  IRS  said. 

The  IRS  said  that  it  would  welcome  comments  from  interested  parties.  Com- 
ments should  be  directed  to  the  Assistant  Commissioner  (Technical),  Internal 
Revenue  Service,  Washington,  D.C.  20224. 

TAX  ANALYSTS  CASE   STILL  PENDING 

Senator  ICennedy.  Well,  counsel  has  just  reminded  me,  I  guess  it  is 
a  question  now  before  the  courts,  whether  a  rule  is  a  tax  return  in  any 
event.  Is  that  not  the  case  ? 

Mr.  Alexander.  There  is  an  issue. 

Senator  I^nnedt.  The  Tax  Analysts  case  ? 

Mr.  Alexander.  The  Tax  Analysts  case  is  still  pending  on  appeal 
in  the  circuit  court,  Mr.  Chairman. 

Senator  Kennedy.  Do  you  liave  any  idea  when  that  is  going  to  be 
decided  ? 

Mr.  Whitaker.  We  really  don't.  There  is  no  way  we  can  predict. 

Senator  Kennedy.  That  doesn't  ali'ect  your  present  plans,  does  it? 

Mr.  Whitaker.  No,  sir,  and  the  new  policy  of  the  Commission  as 
announced  will  have  no  bearing,  we  think,  on  our  position  in  these 
cases. 

Mr.  Alexander.  Because  these  cases  involve  past  rulings  which  were 
submitted  to  us  in  reliance  upon  the  taxpayer's  understanding  that  the 
material  submitted  and  our  ruling  would  be  all  confidential.  The  tax- 
payers did  not  waive  their  legal  rights. 

I  would  like  to  discuss  the  manual  with  you. 

Senator  Kennedy.  That  is  where  I  was,  over  on  page  4  of  your  testi- 
mony, about  the  manual. 

release  of  manual 

Mr.  Alexander.  Mr.  Chairman,  what  we  did  in  this  connection  was, 
after  deciding  that  the  manual 

Senator  Kennedy.  Could  I  just  have  a  little  background  on  the  in- 
tensive review  which  you  talk  about  in  terms  of  page  4,  in  the  midpart 
of  your  testimony,  al30ut  what  portion  of  the  manual  should  be  re- 
leased? You  are  aware  that  this  review  was  supposed  to  have  been 
completed  in  1973,  June  1973,  according  to  the  testimony  of  the  former 
Commissioner.  So  can  you  give  us  any  idea  of  when  this  review  can 
be  expected  to  be  completed  ? 

Mr.  Alexander.  I  would  like  to  predict  the  exact  completion  date, 
but  it  is  easier  to  predict  where  we  are  right  now.  This  did  not  move  as 
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fast  as  my  predecessor  predicted  with  some  optimism  sometime  back. 
Perliaps  because  I  don't  want  to  show  the  same  sense  of  optimism,  it 
would  be  difficult  for  me  to  predict  exactly  when  the  committee 
chaired  by  one  of  Mr.  Whitaker's  managers  will  complete  its  work  and 
when  my  managers  will  complete  their  work  for  the  submission  of 
the  final  material  to  the  committee.  I  think  we  have  only  one  function, 
the  automatic  data  processing  material,  but  it  covers  a  thousand  pages 
yet  to  be  considered  by  this  committee. 

I  would  surely  hope  and  expect  that  this  would  be  done  within  90 
days  but,  Mr.  Chairman,  I  don't  want  to  engage  in  a  prediction  that 
I  may  not  be  able  to  honor,  "\^^lat  I  can  do  is  tell  you  what  we  have 
done.  Although  we  did  not  get  as  early  a  start  as  I  wish  we  had,  we 
have  36,453  pages  of  the  manual  in  the  reading  room. 

Senator  Kennedy.  Of  course 

Mr.  Alexander.  As  of  July  26. 

CRITERIA    FOR    WITHHOLDING    MANUAL    MATERIALS 

Senator  Kennedy.  Tliat  really  doesn't  in  and  of  itself  make  a  great 
deal  of  difference  since  you  know  a  great  deal  of  the  manual  relates  to 
job  descriptions  and  information  of  little  value  to  the  public.  Really 
the  question  is  what  kind  of  information  is  not  being  released.  Will 
you  describe  the  criteria  for  withliolding  manual  materials,  and  pro- 
vide for  our  record  a  breakdown  by  chapter  or  part  of  what  has  been 
released  in  full  and  what  has  been  partially  released  and  what  has 
been  finally  withheld  ? 

]Mr.  Alexander.  The  criteria  in  general,  Mr.  Chairman,  are  the  types 
of  the  information  and  instructions  which  former  Commissioner  Cap- 
lin  referred  to  as  relating  strictly  to  law  enforcement,  given  inadequate 
resources  both  now  and  in  the  future,  to  handle  the  task  of  tax  admin- 
istration, tax  enforcement,  and  tax  collection.  We  have  endeavored,  in 
good  faith  and  through  a  massive  effort,  to  separate  the  manual  into 
the  very  large  portion  which  will  be  released  to  the  public  and  the 
very  small  portion  which  in  the  exercise  of  the  responsibility  entrusted 
to  us  is  both  not  releasable  under  the  Freedom  of  Information  Act 
and  not  information  which  should  be  released  in  the  sound  administra- 
tion of  the  law,  because  the  release  of  tJus  information  would  seriously 
impede  the  exercise  of  our  responsibilities. 

MUCH    OF    manual    HAS    BEEN    RELEASED 

Xow,  we  found,  in  substantially  completing  the  work,  that  more  than 
80  percent  of  the  total  pages  remaining  in  the  manual  are  releasable, 
with  more  to  go. 

What  we  have  done  is  do  our  best  to  eliminate  secret  law  through 
manual  provisions,  and  anything  that  involves  secret  law  has  been  re- 
leased, subject  to  this  small  part  that  we  are  still  working  on. 

^Vliat  we  have  done  is  fill  the  tax  services,  including  that  of  Mr. 
Field's  organization,  with  material  for  them  to  publish  to  the  public, 
and  what  we  intend  to  do  is  continue  down  this  same  track  which, 
as  former  Commissioner  Caplin  pointed  out,  is  in  compliance  with  the 
Freedom  of  Information  Act  and  our  responsibilities  under  this  act, 
and  in  compliance  with  our  responsibilities  to  administer  the  tax 
laws. 
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Senator  Kennedy.  Well,  do  I  understand  that  with  the  exception 
of  the  exemptions  that  are  spelled  out  in  the  Freedom  of  Information 
Act,  that  all  with  regards  to  conhdentiaiity,  and  investigative  report 
materials,  that  everything  else  will  be  released  'i 

STANDARDS    FOR    RELEASE    OF    INFORMATION 

Mr.  Alexander.  We  set  a  dual  standard.  The  first :  Is  this  material 
properly  protectable  under  the  Freedom  of  Information  Act^ 

Second,  is  this  material  the  type  of  material  wliich  should  be  kept 
confidential  in  the  exercise  of  our  tax  administration  responsibilities  'i 
If  something  meets  both  tests  we  do  not  release  it  to  the  public.  Is 
that  correct,  Mr.  Whitaker  ? 

Mr.  WiiiTAKER.  That  is  right.  If  I  may  amplify,  Mr.  Chairman. 

Senator  Ivennedy.  Could  you  give  me  the  two  besides  the  FOIA? 

Mr.  Alexander.  The  second  criterion  is  whether  tax  administration, 
our  job,  of  administering  the  taxes 

Senator  Ivennedy.  AV'liat  is  the  other?  It  all  falls  into  tax  admin- 
istration or  the  exemptions  under  the  Freedom  of  Information  Act. 

Mr.  Alexander.  First,  is  whether  the  material  falls  within  one  or 
more  of  the  exemptions  in  FOIA. 

Secondly,  whether  the  material  should  be  protected,  should  be  held 
confidential,  in  the  exercise  of  our  tax  administration  responsibilities, 
even  if  it  is  protectable. 

LAW    enforcement    MATERIAL 

Senator  Kennedy.  Let's  talk  about  the  tax  administration  resx^onsi- 
bilities,  the  sort  of  materials  that  you  keep  in  there. 

Can  3^ou  describe  that  to  us  ^ 

Mr.  Alexander.  Among  other  things,  tolerances  for  enforcement 
actions,  Mr.  Chairman. 

Senator  Kennedy.  What  are  some  of  the  others?  Could  you  talk 
generally  about  the  type  of  materials  that  are  in  there  ? 

Mr.  Whitaker.  Basically  I  think,  Mr.  Chairman,  it  is  exactly  the 
same  type  of  thing  as  a  tolerance.  It  is  an  instruction  or  a  procedure 
which  the  Internal  Eevenue  Service  uses  in  law  enforcement  and  the 
release  of  this  would  seriously  interfere  with  the  law  enforcement 
function  and  tax  administration  of  the  Service. 

May  I  clarify  some  points.  Some  of  the  cases  have  taken  the  posi- 
tion, which  we  think  is  a  correct  legal  position,  that  this  law  enforce- 
ment type  of  material  is  outside  the  framework  of  the  Freedom  of 
Information  Act.  It  does  depend  on  a  specific  exemption.  The  cases 
have  said  this.  What  we  did  was  to  establish  in  my  office  a  committee 
of  seven  lawyers,  all  of  whom  are  grade  15,  experienced  lawyers.  My 
effort  on  this  part  was  to  make  certain  that  those  portions  of  the  man- 
ual which  it  was  determined  should  not  be  made  public  as  law  enforce- 
ment manual  had  been  reviewed  by  experienced  attorneys  so  we  could 
conscientiously  take  a  position  that  we  could  defend  this  matter  in 
court.  And  this  attitude  which  we  have  taken  is,  in  our  view  correct. 
We  have  reviewed  every  page,  every  word,  that  is  to  be  in  the  law 
enforcement  manual  and  we  believe  that  we  can  protect  it  under  the 
present  cases  from  disclosure.  We  have  applied  the  right  principles 
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and  that  we  believe  everything  that  is  being  separated  out  as  law  en- 
forcement manual  is  properly  protectable  under  the  present  law. 

Senator  Kennedy.  Well,  let's  talk  a  little  bit  about  that.  This  is  the 
administrative  manual ;  is  that  right  ? 

Mr.  Whitaker.  The  administrative  manual  is  that  part  which  we 
are  releasing  to  the  public.  We  have  substantially  completed  our  work. 
It  is  now  just  a  matter  of  the  internal  routine  processing  including 
the  indexing  in  o? -^er  to  make  it  available. 

Senator  Kennedy.  These  tolerance  levels,  could  you  elaborate  a 
little,  for  the  benefit  of  what  you  are  talking  about  here,  without  get- 
ting into  the  details  ?  When  3' ou  talk  about  tolerance  level,  what  are 
you  talking  about  here  ? 

Mr.  Whitaker.  Well,  in  part,  for  example,  Mr.  Chairman,  the  cri- 
teria that  are  used  to  select  tax  returns  for  audit,  for  initial  investi- 
gation. 

Senator  Kennedy.  Excuse  me. 

Mr.  Whitaker.  The  criteria  that  are  used  for  the  selection  of  a  tax 
return  for  audit.  This  is  a  matter  wliich  we  think  legally  is  protectable 
and  which  the  Commissioner  feels  should  be  protectable  in  the  in- 
terest of  tax  administration. 

Mr.  Alexander.  We  think  that  if  we  release  that  we  would  be  draw- 
ing a  road  map  for  tax  evaders.  We  think  we  have  a  responsibility 
to  the  public  to  release  all  matter  that  smacks  of  secret  law,  but  we 
think  we  have  a  responsibility  not  to  release  this  sort  of  information. 

Senator  Kennedy.  These  are  the  procedures  vou  follow  in  auditing- 
various  tax  returns  ? 

Mr.  Alexander.  The  selection  of  returns  for  audit,  Mr.  Chairman, 
involves  processes,  tolerances,  and  determinations  which  we  think — 
in  view  of  our  limited  manpower,  in  view  of  the  fact  that  we  can 
audit  only  slightly  more  than  2  percent  of  the  total  number  of  returns 
filed — we  must  keep  confidential  in  order  to  do  this  job,  in  order  to 
assure  the  many  wlio  do  pay  that  the  few  who  don't  vrill  be  called  on 
to  do  so. 

Senator  Kennedy.  And  you  are  concerned  that  if  the  public  knew 
the  percentage  of  various  returns  that  are  actually  being  audited  in 
certain  areas,  that  they  might  attempt  to  evade  or  avoid  their  taxes  ? 

specific  criteria  for  audit  should  be  protected 

Mr.  Alexander.  It  isn't  so  much  that,  Mr.  Chairman,  knowing  the 
percentages  of  returns  that  are  audited  in  certain  areas,  because  the 
public  knows  and  should  know  that  the  audit  process  is  topheavy. 
We  audit  a  larger  percentage  at  the  top  than  at  the  bottom.  Instead 
it  is  the  knowledge  of  the  particular  criteria  for  the  selection  of  a  par- 
ticular return  in  a  particular  category.  We  think  that  that  must  be 
protected  so  that  the  few  would  be  unscrupulous  Avho  vfould  not  rec- 
ognize their  obligations  as  citizens  would  not  be  given  a  read  map  to 
tax  evasion. 

Senator  Kennedy.  The  tolerance  levels  are  known  certainly  to  the 
people  within  the  Service  itself,  are  they  not  ? 

Mr.  Alexander.  No. 

Senator  Kennedy.  The  investigatory  techniques  ? 

Mr.  Alexander.  Not  entirely,  not  entirely. 
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Senator  Kennedy.  Well,  it  certainly  is  among  those  who  are  doing 
any  of  the  auditing. 

Mr.  Alexander.  I  doubt  even  there.  Miss  Alpern  ? 

I\ls.  Alpern.  These  tolerances  are  based  upon  scientific  surveys 
known  as  TCMP  and  I  believe,  Mr.  Chairman,  you  may  be  confus- 
ing TCMP  survey  results  which  lead  to  development  of  the  tolerances 
that  the  Commissioner  and  Mr.  Whitaker  are  discussing  with  the  size 
and  kind  of  audits.  The  tolerances  are  based  upon  the  results  of  our 
scientific  studies  which,  in  turn  are  turned  into  formulas  based  upon 
weights  given  to  various  parts  of  the  tax  returns.  This  enables  us  to 
:  select  tax  returns  by  computer  selection  which  will  give  us  the  area 
for  audit  in  which  we  can  get  perhaps  the  greatest  change.  But  very 
few  people  loiow  about  those  tolerances. 

Mr.  Alexander.  A  revenue  agent  out  in  the  field  simply  know^s  the 
return  has  been  assigned.  It  is  not  necessary  for  that  reA^enue  agent 
to  know  the  tolerances,  the  functions,  which  selected  that  return  in 
the  first  place. 

Senator  Kennedy.  He  knows  the  investigatory  techniques,  though. 

Mr.  Alexander.  Yes ;  he  does,  and  we  have  disclosed,  we  have  dis- 
closed very  much  in  the  way  of  investigative  techniques  quite  recently. 
I  had  hoped  to  have  before  you,  Mr.  Chairman,  the  manual  publica- 
tions of  Mr.  Field  when,  one  of  the  earlier  witnesses,  but  unfortu- 
nately Mr.  Field  withdrew  this  material  from  us  this  week,  so  I  could 
check,  show  you  how  much  in  the  way  of  information  we  have  re- 
leased including  the  tj^pe  of  information  that  you  described.  We  have 
disclosed  this  in  an  effort  to  try  to  make  sure  that  the  little  taxpayer, 
the  taxpayer  who  isn't  represented  by  a  sophisticated  expensive  practi- 
tioner or  one  recently  separated  from  the  Internal  Kevenue  Service, 
gets  as  fair  treatment  as  the  taxpayer  who  is  repi-esented.  We  have 
done  our  best  during  the  last  year  to  communicate  to  taxpaj^ers,  all 
taxpayers,  their  rights  as  well  as  their  responsibilities.  We  intend  to  do 
more  on  this  next  year. 

Senator  Kennedy.  What  prevents  those  within  the  higher  echelons 
of,  say,  the  Internal  Eevenue  Service  from  returning  to  private  prac- 
tice ?  They  are  aware  of  the  various  tolerance  levels. 

TOLERANCE  LEVELS  UNDER  REVIEW 

Mr.  Alexander.  Well,  tolerance  levels  change,  I  am  glad  to  say. 
They  are  constantly  reviewed  and  continually  revised,  in  the  first  place. 

Second,  we  can't  change  the  world  and  say  that  people  have  to  wipe 
their  memories  clean  but  we  can  see  to  it  that  people  who  leave  the 
Service,  particularly  people  who  leave  the  Service  from  high  posi- 
tions, live  up  to  their  responsibilities  and  do  not  in  any  way  make  any 
im]3roper  use  of  information  they  have  gained  Mr.  T^^liitaker  and  I 
have  had  some  long  discussions  about  this  because  we  might  presum- 
ably be  the  first  involved  in  this  new  direction. 

Mr.  Whitaker.  I  might  comment  just  parenthetically,  I  do  not 
personally  know  these  things. 

Senator  Kennedy.  You  see,  the  problem  is  that  we  want  to  make  sure 
you  have  a  system  to  insure  there  is  going  to  be  adequate  enforcement 
of  the  law.  On  the  other  hand,  it  might  appear  to  the  public  that  those 
now  working  or  who  have  previously  worked  at  the  Internal  Eevenue 
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Service  understand  the  dynamics  of  inA-estigator}'  techniques,  ho\r 
tolerances  are  established,  and  the  general  kind  of  tolerance  levels, 
and  have  inside  information,  so  to  speak,  about  the  working  of  the 
IRS  which  obviously  the  general  public  doesn't  have. 

How  do  you  protect  the  public  from  people  who  have  that  inside 
information — people  that  leave  the  service,  go  iii  and  out  of  the  tax 
bar — from  using  it  to  their  advantage,  or  to  the  advantage  of  others  ? 

CONTROL  OR  MISUSE  OF  INFORMATION  BY  EMPLOYEES 

Mr.  "Whitaker.  I  think  there  are  several  answers  to  it,  Mr.  Chair- 
man, if  I  can  comment  briefly. 

First,  for  one  thing,  the  present  conflict  of  interest  statutes  and  Cir- 
cular 230  which  governs  the  practice  of  people  before  t]\9  Tnternal 
Revenue  Service  contain  prohibitions  against  former  employees  han- 
dling any  matter  which  was  pending  before  them,  or  any  matter  of 
which  they  had  any  personal  knoAvledge  while  you  were  in  the  Service. 
These  are  normally  matters  whicl;  t'lc  canons  of  ethics  would  govern 
anyway.  This  is  one  control. 

Another  control  is  that  under  tlie  statute,  no  one  who  has  been  in 
a  responsible  position  can,  for  1  year  after  leaving  the  Service,  repre- 
sent taxpayers  in  connection  with  any  matter  which  was  under  his 
official  responsibility  while  in  Government.  So  many  of  these  things 
change  almost  from  day  to  day,  from  month  to  month,  and  certainly 
from  year  to  year,  that  the  knowledge  that  an  individual  practitioner 
might  acquire  today  would  be  worth  very  little  to  him  in  the  way  of 
guiding  a  taxpayer  into  an  evasion  of  taxes  tomorrow.  So  tliat  it  is 
kind  of  a  self -policing  system. 

Obviously  what  people  on  the  Commissioner's  staff  and  people  on 
my  stafl'  who  come  and  go  gain  a  knowledge  of  how  to  practice  tax 
law,  to  some  extciit  a  knowledge  of  the  people,  and  a  knowledge  of  how 
to  get  things  done.  The^^  don't  really  make  a  living  on  how  to  teach 
taxpayers  on  the  outside  to  evade  the  tax  laws. 

So  from  that  standpoint,  I  really  don't  think  that  this  kind  of 
criteria  is  the  type  that  a  great  deal  of  us  would  know  or  have  the 
capability  of  using  even  if  we  had  it.  For  example,  the  computer 
formula  is  something  that  I  doubt  if  anybody  in  this  room  other  than 
perhaps  Ms.  Alpern  could  do  anything  with  exon  if  they  had  it.  That 
doesn't  mean  that  if  it  were  released  peoj^le  with  computer  expertise 
could  not  obviously  use  it.  It  is  simply  a  matter  you  can't  retain  in 
your  mind.  However,  it  is  a  matter  which  could  harm  the  Service,  and 
it  does  need  to  be  protected. 

Senator  Kennedy.  So,  if  you  released  those  tolerances,  how  could 
that  information  be  used  to  advise  clients  to  evade  taxes?  How  would 
that  work  as  a  practical  matter  ? 

Mr.  Whitaker.  A  great  deal  of  it  would  enable  taxpayers  in  particu- 
lar categories  to  be  able  to  realize  that  they  couid  take  particular  types 
of  deductions  with  a  fair  degree  of  predictability  that  they  could 
get  by  with  it.  That  is  part  of  it. 

Senator  Kennedy.  Even  though  it  would  be  illegal  ? 

'Mr.  TiimAKVR.  Yes,  sir. 

Mr.  GiBBS.  Overstate  their  deductions. 
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RELEASE    OF   TOLERANCES    HARMFUL    TO   TAX    ADMINISTRATIOX 

Mr.  Alexander.  Just  sliort  of  the  particular  tolerance  level  they 
could  underpay  their  tax,  turning  to  the  collection  side,  just  j-Iiort  of 
the  particular  tolerance  level  at  which  enforcement  action  would  be 
taken. 

This  tics  in  exactly  v^ith  what  former  Commissioner  Caplin  said  on 
pao:e  424  of  the  transcript  when  he  stated  his  view  that  it  was  proper 
and  desirable  for  the  Service  to  insist  on  the  clear  policy  of  resisting 
disclosure  of  portions  of  the  manual  whenever  instead  of  informing 
the  public  on  the  moaning  of  the  law,  the  disclosure  would  enable 
peoi^le  to  violate  the  law  and  escape  detection.  I  think  we  see  it 
precisely  the  same  way. 

Mr.  Whitaker.  TTntil  we  can  get  to  the  point  none  of  us  want  to  get 
to  that  every  tax  retuin  must  be  given  a  detailed  audit  there  is  bound 
to  be  tlie  fact  that  some  taxpayers  can  go  undetected. 

Mr.  Alexander.  In  striking  this  particular  balance  not  only  is  the 
material  of  the  kind  that  we  are  talking  about  not  required  to  be 
disclosed  under  the  act,  therefore,  protected  under  the  act,  but  it  is 
material  the  disclosure  of  which  would  enable  the  unscrupulous  to 
Aaolate  the  law  by  deliberately  claiming  nonexistent  deductions  up  to 
a  tolerance  level  or  by  deliberately  refusing  to  pay  an  admittedly 
owed  tax  up  to  a  tolerance  level.  And  here  any  benefit  to  be  gained  by 
release  of  information  whatever,  to  be  gained  is,  we  think,  far  out- 
weighed by  the  detriment  to  tax  administration. 

Senator  Kennedy.  I  would  think  that  it  would  be  a  very  risky  thing 
for  attorneys  to  advise  their  clients  to  do,  since  they  don't  know  even 
that  a  tolerance  level  is  going  to  be  changed — -you  might  alter  it  or 
change  it  at  any  particular  time.  I  would  think  if  we  understood  that 
lawyers  were  doing  this,  the  public  interest  would  be  served  by 
changing  the  particular  kind  of  tax  form,  or  whatever  was  being  used 
as  the  principal  means  of  evading  the  taxes.  I  am  not  completely  con- 
vinced in  my  own  mind — and  T  am  certainly  not  steeped  in  the  admin- 
istration of  tax  laws — that  laying  these  things  out  in  the  open  would 
not  be  more  in  the  public  interest  than  the  suspicions  and  secret  proce- 
dures which  are  extant  at  the  present  time. 

Mr.  Alexander.  We  are  seeking  to  follow  this  middle  course.  We 
are  doing  our  best  to  lay  open  to  the  public  all  matter  involving,  as 
Commissioner  Caplin  put  it,  the  meaning  of  the  law,  all  matter  in- 
volving secret  laAv,  all  matter  except  that  which  is  both  protected  from 
disclosure  under  the  Freedom  of  Information  Act  and  material  the 
release  of  which  would  hinder  our  job  of  tax  administration,  with  the 
staff  that  at  best  can  audit  less  than  3  percent  of  the  total  income  tax 
returns  filed  in  this  country. 

DECISIONS    ON    release    OF   INFORMATION 

Mr.  Whitaker.  May  I  also  make  this  comment,  that  the  decision  as 
to  what  to  protect,  and  what  should  be  protected  has  been  made  by 
and  large  by  the  career  people  in  the  Internal  Revenue  Service.  They 
have  applied  to  it  their  years  of  experience  in  tax  administration. 
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I  recognize  vv-e  may  have  differences  of  opinion  but  it  is  those  people 
who  have  told  the  Commissioner  and  told  my  lawyers  that  this  is  a 
matter  which  they  feel  as  career  people  we  must  protect  in  order  to 
enable  ns  to  do  our  job. 

Senator  Kennedy.  That  is  not  unlike  the  attitude  which  was  taken 
by  most  of  the  agencies  when  we  first  considered  the  Freedom  of  In- 
formation Act.  If  you  look  through  the  record,  practically  every  ad- 
ministrative agencv  opposed  the  passage  of  the  Freedom  of  Informa- 
tion Act  because  they  thought  from  an  administrative  viewpoint  it 
was  going  to  be  difficult,  and  going  to  be  cumbersom.e,  and  time  con- 
suming, and  costly,  and  yet  it^was  decided  that  in  the  public  niterest 
that  that  legislation  ought  to  be  passed,  it  was  passed,  and  we  have 
just  passed  another  bill  this  year. 

Just  before  going  into  the  final  area,  I  understand  we  will  get  some 
publication  for  our  record  of  the  current  status  of  disclosure  of  manual 
materials  and  that  in  the  near  future  the  review  process  will  be  com- 
pleted and  outstanding  requests  will  be  answered. 

Mr.  Alexander.  That  is  right. 

[The  material  referred  to  follows :] 

Current  Status  of  Release  of  Internal  Revenue  Manual 

PART     0 personnel    AND    TRAINING 

Entriely  Available  to  the  Public. 

PART   I ADMINISTRATION 

Available  to  the  Public,  except  for  a  small  portion  which  has  been  determined 
to  constitute  exempt  law  enforcement  material,  a  single  handbook  still  under 
consideration,  and  a  series  of  handbooks  dealing  with  Emergency  Relocation 
Planning  which  are  to  be  removed  from  the  Manual. 

Parts  II  and  III — Do  not  currently  contain  any  text. 

PART   IV AUDIT   AND   INVESTIGATION 

Extensive  portions  have  been  made  available  to  the  Public,  however  the  final 
determination  of  exempt  law  enforcement  material  has  not  been  completed. 

PART   V DELINQUENT   ACCOUNTS   AND   RETURNS 

Available  to  the  Public,  except  for  a  small  portion  which  has  been  determined 
to  constitute  exempt  law  enforcement  material  and  several  entries  on  an  Index 
currently  being  revised. 

Parts  VI  and  VII — Do  not  currently  contain  any  text. 

PART  VIII — ^APPELLATE 

Available  to  the  Public,  except  for  a  small  portion  still  under  consideration, 

PABT  IX — INTELLIGENCE 

Extensive  portions  have  been  made  available  to  the  Public,  however  the  final 
determination  of  exempt  law  enforcement  material  has  not  been  completed. 

PART  X — ^INSPECTION 

Extensive  portions  have  been  made  available  to  the  Public,  however  the  final 
determination  of  exempt  law  enforcement  material  has  not  been  completed. 
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PART  XI — TECHNICAL 

Entirely  Available  to  the  Public. 

PART  xn — STABILIZATION 

Entirely  Available  to  the  Public. 

ADP  Handbooks — Extensive  portions  of  these  detailed  instructions  for  Auto- 
matic Data  Processing  have  been  made  available  to  the  Public  (some  in  edited 
form),  however  the  final  determination  of  exempt  law  enforcement  material 
has  not  been  completed. 

STATEMENT   OF  LESTER   BRIDGEMAN 

Senator  Kennedy.  We  had  a  statement  from  Mr.  Lester  Bridgeman, 
which  is  going  to  be  made  a  part  of  the  record,  which  covers  many 
of  these  areas  that  we  have  raised  this  morning  about  the  manual. 
(The  statement  appears  at  p.  164  of  this  volume.)  We  appreciate  his 
willinOTiess  to  work  with  the  committee  and  his  contribution  and  we 
are  gonig  to  include  that  at  an  appropriate  place  in  the  record. 

REMOVAL,   OF   "OFFICIAL  USE   ONLy" 

Senator  Kennedy.  On  page  5,  paragraph  3,  you  have,  about  in- 
structions of  the  issue  to  remove  official  use  only  for  all  portions  of 
the  internal  revenue  manual. 

I  am  sure  you  are  probably  aware  about  now  of  the  manual  trans- 
mission of  July  3,  1974,  4  weeks  ago,  all  things  disclosure  of  official 
information.  I  note  on  the  corner  of  each  page  it  has  official  use  only. 

[The  front  page  of  the  document  referred  to  is  reproduced  on  the 
following  page.] 
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Date  of  Issue; 

July  3,  1974 


Purpose 

This  transmits  text  for  Chapter  (25)00,  Disclosure  of 
Tax  Information  in  Answering  Congressional  Inquiries, 
of  IRM  1272,  Disclosure  of  Official  Information  Hand- 
book. 

Removal  and  Insertion  of  Pages 

Remove: 

Table  of  Contents  (18)30  —  (24)50 

Insert: 

Table  of  Contents  (18)30  —  (25)70 
Text  (25)00  —  (25)70 

Nature  of  Materia! 

Instructions  in  Text  (25)00  were  issued  originally  as 


Manual  Supplement  12G-88,  dated  April  30,  1974. 

Effect  on  Other  Documents 

Manual  Supplement  12G-88,  dated  April  30,  1974,  is 
obsolete. 


Charles  A.  Gibis 

Chief,  Disclosure  Staff 

Office  of  Assistant  Commissioner  (Compliance) 
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Mr.  WiLLSEY.  I  noticed  that  this  morning  at  7 :30  and  I  personally 
am  extremely  embarrassed  by  it  and  one  of  the  notes  in  the  front  of 
my  book  before  coming  up  here  was  to  check  and  see  just  exactly 
how  that  happened  when  we  had  been  assured  that  the  instructions 
for  printing  manual  supplements  were  that  this  "official  use  only" 
designation  was  being  deleted  from  all  manual  transmittals  that  were 
subject  to  disclosure. 

As  I  say,  this  is  a  matter  of  personal  embarrassment  to  me  because 
I  just  noticed  it  this  morning.  It  was  one  of  the  things  that  I  had 
marked  down  to  take  action  upon  as  soon  as  we  got  back  to  the  build- 
ing this  afternoon. 

Senator  Kennedy.  Well,  there  are  a  lot  of  things  that  happen  in 
my  office,  too,  so 

Mr.  WiLLvSEY.  There  is  no  adequate  explanation  for  it. 

Senator  Kennedy.  We  want  to  make  sure  that  it  really  doesn't 
happen  and  steps  are  taken  to  avoid  that. 

Mr.  WiLLSEY.  That  is  exactly  correct,  you  can  be  assured  of  that. 

jSIr.  Alexander.  I  am  glad  to  hear  we  are  not  the  only  place  where 
things  slip  through  the  cracks,  Mr.  Chairman. 

[The  following  letter  concerning  the  use  of  the  "Official  Use  Only" 
legend  was  subsequently  received  by  the  subcommittee :] 

Depaktment  of  the  tkeasurt, 

Internal  Revenue  Service, 
Washington,  B.C.,  Oct.  2, 1974. 
Hon.  Edward  M.  Kennedy, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ke'Nnedy  :  During  the  course  of  the  July  hearings  on  Freedom 
of  Information,  you  indicated  an  interest  in  instructions  pertaining  to  the  use 
of  the  "Official  Use  Only"  legend  on  internal  management  documents  issued  by 
IRS  field  offices. 

Regional  commissioners,  district  directors,  service  center  directors,  and  other 
field  officials  have  recently  been  instructed  that  their  memoranda  and  circulars 
are  not  to  be  classified  as  "Official  Use  Only"  imless  they  contain  material  the 
same  as,  or  similar  to,  material  so  classified  in  either  the  IRS  Manual  or  the 
ADP  Handbooks  issued  by  our  National  Office.  A  copy  of  these  instructions, 
with  the  applicable  section  underlined,  is  enclosed. 

As  you  vpill  recall  from  our  testimony,  all  material  in  the  IRS  Manual  and 
ADP  Handbooks  will  be  available  to  the  public  unless  its  release  would  seriously 
impede  the  exercise  of  our  law  enforcement  responsibilities.  In  applying  this 
criterion,  if  certain  segments  of  the  material  that  is  not  released  include  state- 
ments which  either  create  or  determine  the  extent  of  substantive  rights  and 
liabilities  of  persons  affected,  such  material  also  will  be  made  available  to 
the  public. 

We  are  in  the  process  of  transferring  from  the  IR  Manual  to  our  Law  Enforce- 
ment Manuals  the  material  which  would  seriously  impede  the  exercise  of  our  law 
enforcement  responsibilities  if  disclosed  to  the  public.  Our  ADP  Handbooks, 
however,  require  a  different  system  for  making  as  much  material  as  possible 
available  to  the  public.  They  contain  detailed  step-by-step  procedures  and 
instructions  for  processing  tax  returns  in  the  service  centers  and,  of  course,  con- 
tain the  many  enforcement  tolerances  necessary  to  handle  that  workload 
efficiently  and  economically.  For  those  Handbooks,  transfer  of  the  law  enforce- 
ment material  to  a  Law  Enforcement  Manual  so  that  two  sources  of  step-by- 
step  procedures  and  instructions  would  have  to  be  consulted  simultaneously  and 
would  greatly  impede  the  processing  of  tax  returns.  Therefore,  we  are  exploring 
the  feasibility  of  making  available  to  the  public  an  edited  set  of  ADP  Handbooks 
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from  which  there  will  have  been  deleted  only  those  items  which  would  seriously 
impede  the  exercise  of  our  law  enforcement  responsibilities  if  disclosed  to  the 
public.   We   will  advise  you  of  the   final  system  adopted  to  make  the  ADP 
Handbook  material  available  to  the  public. 
With  best  wishes. 
Sincerely, 

Donald  C.  Alexander, 

Commissioner. 
Enclosure. 

Manual  Transmittal,  Internal  Revenue  Service 

August  30,  197^. 

PURPOSE 

This  transmits  revised  text  for  IRM  1260,  Administrative  Classification  of 
Ofl[icial  Publications  and  Documents  Intended  for  Internal  Use. 

removal  and  insertion  of  pages 

Remove :  Text  1260—1267. 
Insert :  Text  1260—1267. 

NATURE  OF  CHANGES 

IRM  1262  :(1)  updates  administrative  classification  authority  by  citing 
Treasury  Department  Order  No.  222. 

IRM  1264  reflects  the  latest  revision  of  Delegation  Order  No.  89  by  updating 
the  list  of  officials  authorized  to  classify  material  "Official  Use  Only."  Also  in- 
cluded is  the  authority  for  declassification  of  "Official  Use  Only"  material,  and 
the  restriction  on  redelegation  of  the  authorities. 

IRM  1265  revises  the  guidelines  for  classifying  internal  management  docu- 
ments. 

EFFECTS  ON  OTHER  DOCUMENTS 

Manual  Supplement  12G-53   (Rev.  1),  dated  July  17,  1970,  is  superseded  in 
part  with  respect  to  IRM  1260.  This  "effect"  should  be  annotated  by  pen  and  ink 
on    the    Supplement    cited,    with    a    reference    to    this    Transmittal.    Manual 
Supplement  12G-S1,  dated  August  22,  1973,  is  superseded. 
Manual  Transmittal  1200-20,  dated  February  28,  1963,  is  obsolete. 

Willie  E.  Williams, 
Deputy  Commissioner. 

12  60      ADMINISTRATIVE  CLASSIFICATION  OF  OFFICIAL  PUBLICATIONS  AND 
DOCUMENTS  INTENDED  FOR  INTERNAL  USE 

12  61       SCOPE 

(1)  This  section  sets  forth  the  authority  and  guidelines  for  administrative 
classification  of  official  publications  and  documents  intended  for  internal  use. 

(2)  The  authority  and  guidelines  for  disclosing  the  contents  of  and  furnishing 
official  publications  to  persons  outside  the  Department  of  the  Treasury  are  set 
forth  in  IRM  1240. 

1262       AUTHORITY  FOR  ADMI NISTRATIVTE  CLASSIFICATION 

(1)  Treasury  Department  Order  No.  222  provides  authority  for  the  adminis- 
trative classification  of  certain  non-defense  official  information  which  requires 
confidential  handling  and  which  is  not  subject  to  classification  safeguards  or  dis- 
semination restrictions  imposed  by  law  or  by  Executive  Order  No.  10501  (as 
amended),  titled.  Safeguarding  Official  Information  in  the  Interest  of  the 
Defense  of  the  United  Stiites. 

(2)  The  authority  for  adniinisliative  classification  contained  in  the  Treasury 
Order  pertains  to  all  documents,  reports,  memorandums  and  publications 
intended  for  internal  use  containing  information  of  the  types  specified  in  the 
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Order.  However,  only  publications  intended  for  internal  use  (see  IRM  1240  for 
examples)  and  documents  addressed  to  officials  of  the  Department  of  the 
Treasury  for  signature  by  the  Commissioner  or  Deputy  Commissioner  will  be 
subject  to  administrative  classification.  The  limited  distribution  of  other  docu- 
ments, reports  of  investigation,  memorandums  and  correspondence,  and  the 
normal  safeguarding  of  Service  files  to  prevent  unauthorized  disclosures,  make 
administrative  classification  unnecessary. 

12  63       CLASSIFICATION    CATEGORIES 

(1 )  Publications  intended  for  internal  use  and  documents  addressed  to  officials 
of  the  Department  of  the  Treasury  for  signature  by  the  Commissioner  or  Deputy 
Commissioner  containing  non-defense  information  or  material  of  an  important, 
delicate,  or  sensitive  nature  which  should  be  treated  confidentially  and  restricted 
to  the  officials  and  their  immediate  subordinates  who  need  to  know  such  in- 
formation, shall  have  "Limited  Official  Use"  imprinted  on  the  bottom  of  each 
page.  Publications  and  documeJits  so  marked  shall  be  handled  and  transmitted 
in  a  manner  equivalent  to  that  prescribed  for  "Confidential"  defense  information 
in  Executive  Order  10501.  It  is  not  required,  however,  that  persons  permitted 
access  to  "Limited  Official  use"  information  have  a  "Confidential"  defense 
information  clearance. 

(2)  Publications  intended  for  internal  use  containing  non-defense  informa- 
tion or  materials  which  should  be  safeguarded  but  to  a  lesser  degree  than 
"Limited  Official  Use,"  and  which  have  wider  distribution  than  "Limited 
Official  Use,"  shall  have  "Official  Use  Only"  imprinted  on  the  bottom  of  each 
page.  Publications  so  marked  shall  be  restricted  to  official  use  and  handled  or 
transmitted  in  a  manner  which  will  not  make  them  available  to  persons  outside 
tlie  Department  of  the  Treasury  except  as  provided  in  IRM  1240. 

12  61      AUTHORITY  TO  .ADMINISTRATIVELY  CLASSIFY  PUBLICATIONS  AND  DOCUMENTS 

(1)  Publications  and  documents  shall  be  classified  for  "Limited  Official  Use" 
by  the  Commissioner  or  Deputy  Commissioner. 

(2)  In  the  National  Office,  publications  shall  be  classified  for  "Official  Use 
Only"  by  the  Commissioner ;  the  Deputy  Commissioner ;  Assistant  Commis- 
sioners; Assistant  to  the  Commissioner  (Public  Affairs)  ;  Director  Tax  Adminis- 
tration Advisory  Staff ;  Division  Directors ;  Assistant  and  Associate  Division 
Directors ;  the  Director  of  International  Operations ;  and  the  Chief,  Disclosure 
Staff,  as  provided  for  in  Delegation  Order  No.  89  (as  revised),  in  accordance 
with  guidelines  set  forth  in  IRM  1265. 

(3)  In  the  Regions,  Districts  and  Service  Centers,  publications  shall  be 
classified  for  "Official  Use  Only"  by  Regional  Commissioners ;  Regional  In- 
spectors; Assistant  Regional  Commissioners;  District  Director;  Service  Center 
Directors ;  Director,  IRS  Data  Center ;  and  Director,  National  Computer  Center, 
as  provided  for  in  Delegation  Order  No.  89  (as  revised),  in  accordance  with 
the  guidelines  set  forth  in  IRM  1265. 

(4)  The  authority  to  declassify  publications  classified  under  Delegation  Order 
No.  89  (as  revised)  may  be  exercised  by  the  official  authorizing  the  original 
classification,  a  successor  in  that  capacity,  or  a  line  supervisory  official  of  eil;her. 
Classification  and  declassification  authorities  may  not  be  redelegated. 

(5)  The  originator  of  a  publication  or  document  of  the  type  subject  to  ad- 
ministrative classification  under  the  provisions  of  IRM  1262:  (2)  has  the  re- 
sponsibility for  recommending  the  administrative  classification,  if  any,  in  ac- 
cordance with  the  guidelines  set  forth  in  IRM  1265. 

1265      GUIDELINES   FOR   ADMINISTRATI\^   CLASSIFICATION 
1256.1       INTERNAL   MANAGEMENT   DOCUMENTS 

(1)  Internal  management  documents  (see  IRM  1230)  constitute  specific 
categories  of  publications  issued  by  the  National  Office.  Regions,  Districts,  and 
Service  Centers.  Officials  authoried  to  issue  internal  management  documents 
will  observe  the  following  guidelines  : 

(a)  The  wide  distribution  necessary  for  internal  management  documents 
makes  it  impracticable  to  afford  them  the  security  handling  required  for 
"Limited  Official  Use."  Therefore,  internal  management  documents  should 
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never  contain  information  requiring  an  administrative  classification  higher 
than  "Official  Use  Only." 

(b)  All  Policy  Statements  will  be  classified  "Official  Use  Only." 

(c)  Only  those  Manual  Supplements  issued  to  "Official  Use  Only"  classified 
Internal  Revenue  Manual  Handbooks  will  be  classified  "Official  Use  Only." 

(d)  The  basic  text  and  Handbooks  of  the  IR  Manual  will  be  classified 
"Official  Use  Only"  with  the  exception  of  Part  Zero,  Part  VI,  Chapter  1100 
and  those  Chapters  and  Handbooks  specifically  declassified  by  Manual  Trans- 
mittals (Chapters  or  Handbooks  for  which  a  Manual  Transmittal  has  been 
issued  making  tlio  material  available  to  the  public  are  not  classified  "Official 
Use  Only"  even  though  some  of  the  pages  will  carry  that  classification.) 

(e)  Information  Notices  will  be  classified  "Official  Use  Only"  only  if  they 
contain  material  the  same  as,  or  similar  to,  that  contained  in  the  IR  Manual 
and  ADP  Handbook  material  classified  "Official  Use  Only." 

(f )  Delegation  Orders,  including  the  separate  series  of  RC-  DIR-,  SC- 
and  lO-Delegation  Orders  authorized  IRM  1230,  will  not  be  classified. 

(g)  RC-,  DIR-,  SO-,  and  lO-Memorandums  and  Circulars  will  be  classi- 
fied "Official  Use  Only"  only  if  they  contain  material  the  same  as,  or  similar 
to,  that  contained  in  the  IR  Manual  and  ADP  Handbook  material  classified 
"Official  Use  Only." 

(h)  The  series  of  ADP  Handbooks  will  be  classified  "Official  Use  Only,'" 
with  the  exception  of  those  specifically  declassified  by  ADP  Handbook  Trans- 
mittals. (Handbooks,  Chapters  or  Issuances  for  which  a  Transmittal  has 
been  issued  making  the  material  available  to  the  public  are  ru>t  classified 
"Official  Use  Only"  even  though  some  of  the  pages  still  carry  that  classifica- 
tion.) 

(i)  Only  those  ADP  Handbook  Supplements  issued  solely  to  "Official  Use 
Only"  classified  ADP  Handbooks  will  be  classified  "Official  Use  Only." 

1265.2      OTHE31  INTEBNAL-USE  PUBLICATIONS 

Internal-use  publications  other  than  internal  management  documents,  con- 
taining information  which  should  not  be  di-sclosed  outside  the  Department  of 
the  Treasury,  shall  be  classified  "Official  Use  Only"  unless  the  classification 
"Limited  Official  Use"  is  believed  necessary  by  the  issuing  official.  In  that  event, 
the  proposed  publication  will  be  forwarded  through  normal  supervisory  channels 
to  the  Deputy  Commissioner,  with  a  memorandum  explaining  the  reasons  for 
requesting  the  higher  classification. 

1266      PKEPARATION    OF   INTERNAL-USE    PUBLICATIONS   FOR 
PRINTING   OR   REPRODUCTION 

(1)  Proposed  internal-use  publications  intended  for  printing  or  reproduction 
without  retyping  will  show  the  administrative  classification,  if  any,  on  each 
page  of  the  publication. 

(2)  Proposed  internal-use  publications  requiring  retyping  as  part  of  the  print- 
ing or  reproduction  process  will  show  the  administrative  classification,  if  any, 
on  the  first  page  of  the  publication.  The  classification  will  be  carried  forward 
to  each  page  of  the  publication  in  the  printing  or  reproduction  process. 

12  67      EFFECT   OF    PRIOR   CLASSIFICATION,    "FOR   OFFICIAL  IRS    USE   ONLY," 

ON   EXISTING   PUBLICATIONS 

This  classification  on  existing  publications  shall  be  considered  to  have  the 
same  effect  as  "Official  Use  Only."  Upon  revision  or  reprinting,  "For  Official 
IRS  Use  Only"  shall  be  deleted  and  consideration  given  to  proper  administrative 
classification  in  accordance  with  the  requirements  of  this  Section. 

KEEPING    FIELD   OFFICES    IXFORMED 

Senator  Kennedy.  Further  down  on  that  paragraph  3  you  have  "the 
quick  issuance  of  manual  transmittals  are  beinir  used  to  keep  field 
offices  completely  and  currently  informed  as  to  which  documents  have 
been  released." 
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I  am  sure  yon  probably  know  that  Longs  noted  at  our  hearings 
that  they  had  problems  obtaining  access  to  regional  and  district 
records  that  corresponded  with  published  IRS  sections. 

Could  you  comment  on  this  problem  and  what  you  proposed  to  do 
to  eliminate  it  ? 

Mr.  GiBB.  On  the  transmittals,  yes;  the  manual  transrnittal  program 
is  a  continuing  program,  it  has  been  underway.  We  did  furnish  Mr. 
Susman  a  copy  of  a  sample  transmittal.  The  official  use  only  classifica- 
tion is  being  removed  on  a  chapter-by-chapter  basis.  As  each  chapter 
is  declassified  the  transmittal  is  issued  notifying  the  field  that  they 
may  release  that  material  in  their  offices  and  a  substantial  amount  of 
the  material  has  been  declassified.  The  official  use  only  legend  still 
appears  or  may  appear  until  the  document  is  reprinted  as  opposed  to 
being  hand  struck  out,  for  example.  But  none  the  less  the  field  is 
notified  they  may  release  that  material  and  this  has  been  the  pro- 
cedure by  which  it  is  done. 

Senator  Kennedy.  What  about  the  regional  district  di  rectors  ? 

Mr.  Gibe.  At  this  point  in  time,  Mr.  Chairman,  the  instructions 
have  not  been  released.  Instructions  are  in  process  currently  to  give 
the  field  people  the  authority  to  declassify  their  materials  using  the 
same  criteria  that  we  use  in  the  national  office  of  the  manuals. 

Senator  Kennedy.  They  will  be  made  public,  too  ? 

Mr.  GiBB.  Yes. 

Senator  Kennedy.  Can  you  give  us  any  idea  when  that  will  be  done  ? 

Mr.  GiBB.  The  document  is  in  review  now  but  we  don't  have  a  specific 
target  date. 

Senator  Kennedy.  Is  this  one  of  those  things  that  are  going  to  be 
on  the  agenda  for  next  week,  or  one  of  those  that  is  going - 

Mr.  GiBB.  I  think    we  will  give  it  every  deliberate  consideration. 

Senator  Kennedy.  You  will  let  us  know  when  you  are  going  to.  We 
are  interested  in  it,  and  if  you  could  keep  us  abreast  of  it  periodically. 

Mr.  GiBB.  Yes,  sir. 

NO  QUOTA    system   IN   IRS 

Senator  Kennedy.  Could  we  move  toward  the  issue  of  statistics. 
Perhaps  you  could  give  us  a  brief  summary  as  to  what  is  happening. 

Mr.  Alexander.  I  will  tell  you  where  we  stand  now,  Mr.  Chairman. 

Senator  Kennedy.  That  is  pages  7  and  8. 

Mr.  Alexander.  Described  on  page  7  and  page  8.  And  I  would  like 
to  add  some  additional  thoughts  to  those  on  pages  7  and  8. 

This  again  is  wound  up  in  a  larger  problem,  a  problem  of  manage- 
ment of  the  Internal  Revenue  Service  and  a  problem  of  preventing 
there  being  any  implication  by  any  of  our  procedures  or  processes 
that  we  have  something  that  we  don't  have;  namely,  a  quota  system. 
We  don't  have  one.  We  are  not  about  to  have  one  and  we  are  not 
about  to  indicate  to  our  field  people  or  to  others  that  we  have  one  by 
getting  so  wound  up  in  statistics  that  we  manage  by  statistics  not 
realizing  that  we  are  a  large  group  of  people.  Internal  Revenue  Serv- 
ice set  about  last  year  to  look  at  each  of  its  reports  and  its  publica- 
tions to  find  out  whether  it  was  really  necessary  for  the  current  man- 
agement and  forward  planning  of  the  Service.  If  it  was  not  we 
eliminated  it  and  we  propose  to  keep  this  program,  and  we  have 
saved  the  taxpayers  of  this  country  a  large  surn  of  money  by  doing  this. 
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RELEASE   OF   STATISTICS 


In  connection  with  this,  we  considered  the  release  of  statistics  to 
the  public,  and  I  want  to  take  the  blame  for  going  slow  in  this  area. 
We  now  have  under  consideration  at  the  Department  of  Justice,  with 
their  committee  having  overall  responsibility  for  freedom  of  infor- 
mation, the  extent  to  which  as  statistics  are  properly  protectable  under 
the  Freedom  of  Information  Act,  the  extent  to  which  they  should 
be  released  and  the  extent  to  which  they  should  be  held  confidential. 

I  can't  commit  this  committee  as  to  a  time  when  they  will  make 
their  decision,  but  I  can  say  that  we  will  abide  by  it  and  this  problem 
should  be  resolved,  I  hope,  in  the  near  future. 

Now,  some  have  expressed  dismay  because  we  don't  continue  publi- 
cation of  statistics  that  we  consider  not  only  unnecessary  but  inad- 
visable. I  am  sorry  about  their  dismay  but  I  don't  think  that  we 
should  manage  the  Internal  Revenue  Service  in  an  effort  to  produce 
statistics  for  those  who  may  want  them  for  one  reason  or  another. 
I  think  we  should  manage  the  Internal  Revenue  Service  to  try  to 
do  the  job  assigned  to  use  and  to  try  to  fulfill  all  of  our  responsibilities 
under  the  Freedom  of  Information  Act  as  well  as  those  under  the 
Internal  Revenue  Code. 

Senator  Ivennedy.  Well,  when  will  the  Justice  Department  finish 
with  its  study,  do  you  have  any  idea  ? 

Mr.  Alexander.  I  don't  know,  perhaps  Mr.  Whitaker  has  a  bet- 
ter idea. 

Mr.  Flanagan.  I  have  no  idea  when  we  will  finish.  We  have  to  up- 
date our  submissions.  They  are  now  waiting  for  them. 

Senator  Kennedy.  Update  on  your  what  ? 

Mr.  Flanagan.  Updating  the  submission  we  gave  them.  We  hope 
to  get  the  submission  to  them  in  the  very  near  future.  How  long  it 
will  take  after  that  I  don't  know. 

Mr.  WiLLSEY.  We  have  set  an  internal  time  limit  that  the  material 
will  all  be  submitted  to  the  Justice  Department  by  August  5.  We 
would  hope  that  we  would  have  a  meeting  immediately  thereafter 
with  the  Freedom  of  Information  Act  Committee  at  the  Justice 
Department.  We  intend  to  abide  by  their  decision  whichever  way  it 
cuts  as  to  what  portion  of  the  statistics  should  be  released  and  which 
portion  of  that  are  appropriately  safeguarded  under  the  Freedom  of 
Information  Act. 

Senator  Kennedy.  Obviously  the  importance  of  the  collection  of  the 
statistics  has  broad  implications,  I  would  expect,  to  how  the  Internal 
Revenue  Service  is  going  to  devote  its  resources  or  energies,  and  how 
well  it  is  doing  its  job. 

BALANCE  BET^VEEN  CONFIDENTIALITY  AND  PUBLIC  RELEASE 

Mr.  Alexander.  How  well  it  is  doing  its  job,  how  effectively  it  is 
doing  its  job,  how  comprehensively  it  is  doing  its  job.  Some  statistics 
are  important  and  certainly  the  public  has  a  right  to  know.  Certainly 
the  public  has  a  right  not  to  be  misled.  It  is  again  a  matter  of  strik- 
ing a  balance  between  that  which  should  be  held  confidential  and  that 
which  should  be  released.  We  are  engaged  in  this  project  now  and  we 
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hope  and  expect  this  will  be  completed  very  soon.  We  will  keep  this 
committee  advised. 

Senator  Ivennedt.  "Well,  I  hope  we  can  get  that  at  the  earliest 
possible  time.  I  think  it  is  certainly  in  the  public  interest  that  that 
type  of  information  is  available  to  it. 

I  realize  0]MB  is  concerned  v:ith  undue  publications  of  materials,  but 
there  is  a  question,  I  think,  about  the  coincidence  between  the  dis- 
closure of  IRS  reports  and  statistics,  and  the  discontinuance  of  other 
of  their  publications.  I  am  referring  to  the  audit  story,  the  register  of 
IRS  study  Quarterly  Review  of  technical  project  or  technical  guid- 
ance level,  and  I  think  the  important  point  is  that  if  tliese  were  dupli- 
cates, the  public  should  know  what  documents  they  duplicate.  I  think 
this  applies  to  the  audit  story  which  generated  a  substantial  amount 
of  information  and  public  interest  when  publicly  released. 

I  am  just  wondering  what  reaction  you  have  to  that  observation. 

IRS    NOT    MAXAGED    BY    STATISTICS 

iNIr.  Alexander.  In  point  of  time,  Mr.  Chairman,  there  is  indeed  a 
coincidence.  In  point  of  fact,  the  coincidence  disappears. 

In  point  of  fact,  I  am  completely  aware  of  the  responsibility  of  the 
Internal  Revenue  Service  to  administer  the  law  fairly,  to  construe  the 
law  fairly  and  reasonably  irrespective  of  the  effect  of  that  administra- 
tion and  that  construction  on  the  revenues  as  a  whole  and  the  obliga- 
tions of  these  particular  taxpaj'ers.  We  have  a  special  duty  to  be  fair 
and  to  be  reasonable  and  to  be  equitable  and  that  duty  is  inconsistent 
with  management  of  Internal  Revenue  by  statistics.  I  don't  propose  to 
manage  it  by  statistics.  One  of  the  ways  to  prevent  management  by 
statistics  and  at  the  same  time  comply  with  the  0MB  directive  and 
comply  with  our  obligation  to  be  as  lean  an  agency  as  we  can,  is  to  cur- 
tail paper  pushing  and  curtail  numbers  for  the  sake  of  numbers  and 
curtail  numbers  which  can  be  misconstrued  by  our  own  people  as  im- 
ph'ing  some  sort  of  goal — if  you  didn't  pick  up  your  $400  this  morn- 
ing you  are  not  doing  your  job — that  sort  of  thing  which  is  absolutely 
improper  for  the  Internal  Revenue  Service. 

Now,  my  concern  about  numbers,  about  numbers  being  little  gods 
unto  themselves,  has  manifested  itself  in  the  elimination  of  much  in 
the  way  of  these  numbers,  and  if  there  are  those  who  in  their  study  of 
the  Internal  Revenue  Service,  whatever  the  reasons  for  the  study,  are 
concerned  about  this,  I  think  that  their  concerns  are  far  outbalanced  by 
the  concerns  of  the  taxpayers  as  a  whole  who  want  us  to  be  effective 
but  want  us  to  be  fair. 

]Mr.  WiLLSEY.  With  respect  to  one  of  the  specific  items  you  men- 
tioned, the  audit  story,  part  of  the  basic  statistical  data  from  which 
the  audit  story  materials  were  drawn  is  now  part  of  the  package  that 
is  pending  at  the  Justice  Department.  Pending  resolution  of  this  issue 
with  the  Freedom  of  Information  Act  Committee  we  will  make  deci- 
sions one  way  or  the  other  on  the  release  of  those  statistics. 

long's    calculations    based    on    UNRELATED    DATA 

Senator  Kennedy.  You  are  aware  of  some  of  the  testimony  that  the 
Longs  have  made  about  an  IRS  taxpayer  compliance  measurement 
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program  tliat  indicated  that  had  all  returns  filed  been  audited  the  pre- 
vious years  almost  half,  they  said,  48  percent,  \YOuld  have  failed  IRS 
standards. 

Mr,  Ali-:xakder.  "We  are  aware  of  that  testimony  and  INIiss  Alpern 
can  comment  on  it. 

Miss  Alpern.  Mr.  Chairman,  as  a  general  proposition,  I  find 
erroneous  the  Long's  interpretation  of  the  statistics  that  they  received. 
Generally,  what  they  have  done  is  to  take  raw  data  that  appeared  in 
one  table  that  was  a  part  of,  and  only  a  part  of,  a  sample  design  for  the 
taxpayer  compliance  measurement  program,  used  total  population  for 
that  audit  class  from  an  entirely  different  year,  and  from  an  entirely 
different  source,  multiplied  these  two  sets  of  figures  and  came  up  with 
certain  deductions.  The  conclusions  they  arrived  at  are  not  the  results 
that  we  find  in  our  own  surveys. 

Senator  Kexnedy.  What  would  your  figures  be,  can  you  tell  us  ? 

Mr.  Alexander.  Far  less. 

Miss  Alpern.  I  don't  know.  Far  less. 

Senator  Kennedy.  In  the  40  percent  ? 

Miss  Alpern.  No. 

Senator  Kennedy.  Thirty  percent  ? 

Mr.  Alexander.  It  would  be  far  less. 

Miss  Alpern.  Not  more  than  10  percent  in  dollar  terms,  I  would 
estimate. 

Senator  Kennedy.  What  does  that  translate  into  dollars  ? 

Miss  Alpern.  I  really  don't  know. 

Mr.  WiLLSEY.  That  is  another  erroneous  assumption  the  Longs  have 
made. 

Senator  Kennedy.  Erroneous  assumption? 

]\Ir.  WiLLSEY.  The  translation  that  the  number  of  returns  that  are  in 
error  can  be  translated  into  dollars  of  errors  on  those  returns.  That 
kind  of  translation  is  just  meaningless. 

INIiss  Alpern.  I  can't  even  relate  to  their  figures  because  as  I  indi- 
cated they  are  using  different  tables  from  different  years.  One  of  the 
tables  that  they  used,  for  example,  was  for  fiscal  year  1973.  They 
multiplied  that  by  the  total  population  of  an  audit  class,  say  corpora- 
tions of  over  $100,000,  for  fiscal  year  1972,  because  that  was  the  only 
data  they  had.  These  are  nonrelatable.  The  resulting  figure  was  er- 
roneous and,  incidentally,  that  is  how  in  their  testimony  the  Longs 
came  up  with  an  equally  erroneous  figure  of  a  $23  billion  ga^)  from 
one  of  the  surveys. 

Mr.  Alexander.  The  figure  doesn't  translate. 

TCMP   DATA 

Senator  Kennedy.  Of  course,  you  have  that  information  prepared 
in  a  document  which  is  for  official  use  only.  We  have  received  that 
document  in  confidence,  and  will  obviously  respect  that,  but  the  an- 
swers to  many  of  the  allegations  and  charges  have  actually  been  pre- 
pared and  are  included,  as  I  understand,  in  those  summary  results. 
But  the  thing  I  am  wondering,  given  the  kind  of  public  confusion 
about  this  particular  interest,  is  why  that  information  shouldn't  be 
available  to  the  public. 
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:Mr.  AlKxander.  :Mr.  Chairman,  this  is  under  consideration  now 
with  the  Department  of  Justice. 

Mr.  WiLLSEY.  That  is  part  of  our  package. 

]\Ir.  Alexander.  First,  we  need  to  find  out  to  what  extent  are  mate- 
rials like  the  one  that  you  mentioned  are  protected,  are  not  protected 
under  the  act.  Then  we  need  to  reach  the  second  determination  of  our 
two-prong  requirement,  which  is  even  though  the  material  is  protecta- 
ble, to  what  extent  in  the  sound  administration  of  tax  laws  should  it 
bo  released.  So  the  initial  problem  is  the  one  that  is  now  under  con- 
sideration, the  one  that  we  will  advise  this  committee  about  when  this 
consideration  has  been  completed.  We  hope  that  will  be  soon. 

BASIS   OF   AUDIT    SELECTIONS 

Senator  Kennedy.  Well,  I  have  just  had  a  chance  to  review  this 
briefl,y  and  it  doesn't  appear  that  there  is  any  particular  road  map 
tovrards  tax  evasion  in  this  manual.  I  hope  that  your  recommendations 
to  the  Treasury  will  be  followed.  Let  me  just  mention  one  further  area 
and  then  we  will  move  on :  the  Longs  said  tliat  there  were  IRS  agents, 
to  audit  all  individuals  reporting  between  $10,000  and  $50,000  incomes, 
chiefly  from  wages  and  salaries,  the  percentage  of  returns  that  would 
be  approved  as  filed  varied  from  77  percent  reported  by  IRS  agents 
assigned  to  the  Providence.  W.  Va.,  district,  to  only  20  percent  reported 
by  agents  assigned  to  the  Buffalo,  N.Y.,  area. 

Now,  whether  those  statistics  are  77  or  whatever,  the  disparity  is,  of 
course,  the  extraordinary  statement.  Do  you  find  that  again  these 
statistics  are  inaccurate  ? 

Second,  do  disparities  of  this  dimension  exist  and  what  is  the  sig- 
nificance of  such  disparities  ? 

STATISTICS   ACCURATE DEDUCTION    ERP.ONEOUS 

!Mr.  Alexander.  As  to  the  first  question,  I  will  ask  ISIiss  Alpern  if 
she  has  any  comments  and  I  would  like  to  discuss  the  second  and  third. 

Miss  Alpern.  Their  compilation  in  the  example  you  cited,  JMr. 
Chairman,  is  accurate  statistically.  Their  deduction  is  erroneous,  for 
this  reason :  what  they  are  assuming  is  that  there  is  a  uniform  base 
of  cases  selected.  For  example,  they  assume  that  every  case,  let  us  say, 
in  West  Virginia,  is  like  every  case  selected  elsewhere — in  Ohio,  let  us 
say.  This  is  not  so.  The  audit  selection  of  returns  that  comes  out  of 
the  computer  is  based  upon  nationwide  surveys,  which  do  not  reflect 
differing  conditions  from  district  to  district.  Therefore,  there  should 
be  different  audit  results  because  the  nationwide  sample  which  deter- 
mines computer  selection  of  returns  for  audit  does  not  reflect  dif- 
ferences not  based  upon  taxpayer  characteristics  or  local  conditions 
that  exist.  So  the  disparities  should  be  there. 

Mr.  Alexander.  I  think  you  have  covered  all  three  points  because 
I  would  just  like  to  add  that  if  indeed  this  particular  statistic  were 
uniform  throughout  the  country  then  Internal  Revenue  would  not  be 
doing  its  job  correctly  because  pretty  clearly  we  would  be,  insisting 
upon  a  norm,  upon  a  uniform  test  that  would  mean  those  below  would 
have  to  be  raised  above.  How  would  you  do  it  ?  You  would  do  it  by  mis- 
applying the  law.  Of  course,  there  are  differences  in  economic  condi- 
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tions  and  in  taxpayer  conditions  in  this  conntry.  There  will  continue 
to  be  differences,  and  it  is  up  to  us  to  manage  our  resources  effectively 
but  not  ninnagc  them  so  as  to  try  to  create  a  uniformity  which  can  only 
be  created  ))y  mismanagement. 

Senator  Kennedy.  Well,  why  shouldn't  the  public  know  whether 
people  in  the  business  community  pay  more  in  terms  of  their  taxes, 
than  people  in  another  aspect  of  our  economy,  the  workers.  Eural 
communities  paj^  more  than  urban  areas.  Just  in  terms  of  public 
information  about  statistics,  why  shouldn't  we  know  that,  lawyers  pay 
more,  certain  professions  pay  mors,  doctors,  whateyer  the  case  may  be. 

Why  shouldn't  tliat  be  available? 

]\Ir.  Alexander.  This  is  part  of  the  overall  problem  that  we  are 
pursuing,  ]\Ir.  Chairman,  and  we  are  concerned  about  the  beginning  of 
the  process  as  well  as  the  end  of  the  process.  Perhaps  we  are  overly 
concei'ned  about  it  and  perhaps  our  concerns  about  the  beginning  of 
the  process  will  be  eliminated  by  a  finding  by  the  Departmeiit  of 
Justice  Committee  that  statistics  which  involve  the  beginning  of  the 
process  are  indeed  not  protectable.  That  indeed  will  be  the  end  of  it 
if  there  is  such  a  finding.  But  maybe  as  an  agency  we  are  mindful  of 
the  resources  we  have  as  compared  with  the  job  we  have.  We  have 
increased  our  resources  and  we  have  increased  our  audit  coverage  and 
we  made  300,000  more  audits  last  year  than  we  did  the  year  before. 
But  as  ]\Ir.  Whitaker  pointed  out,  we  can't  audit  everyone.  We  think 
that  in  balancing  our  responsibilities  to  disclose  and  our  respo^isibili- 
ties  to  administer  the  laws,  the  beginning  of  the  process  is  important 
and  the  matters  that  you  referred  to  go  to  the  allocation  of  resources 
at  the  beginning  of  the  process. 

Now,  this  concern  like  our  other  concerns  is  subject  to  reconsidera- 
tion and  you  can  be  sure  that  we  will  give  it  further  thought.  This 
is  the  second  prong  of  the  two-pronged  problem  that  I  mentioned  in 
comiection  with  the  statistics. 

First  is  whether  they  are  protectable  at  all  and  second,  even  if  pro- 
tectable sliould  they  be  protected? 

Senator  Kennedy.  I  agree  with  you.  I  don't  understand  how  they 
are  protected  myself. 

TAXPAYER    CLASS    DATA 

'Mv.  Alexander.  Now,  the  question,  by  the  way,  specifically  as  to 
taxes  by  classes  of  taxpayers  along  the  lines  you  described,  by  occupa- 
tion, we  publish  a  great  deal  of  data  to  this  very  effect  in  the  statistics- 
of -income  series  and  we  will  be  glad  to  supply  that  for  the  record  to 
show  you  what  we  give  to  the  public. 

[The  material  referred  to  follows :] 

Statistics  of  Iis^come  Series 

Statistics  of  Income — Business  Income  Tax  Returns. — Provides  annual  sta- 
tistics derived  from  proprietorsliip  and  partnership  tax  returns  on  the  self- 
employment  income  and  expenses  of  farmers,  businessmen,  doctors,  lawyers,  and 
other  professionals. 

Statistics  of  Income — Corporation  Income  Tax  Returns. — Annual  estimates 
classified  by  industry  and  size  of  assets,  liabilities,  receipts,  deductions,  profits, 
income  tax  liability,  tax  credits,  and  distributions  to  stockholders,  and  computa- 
ton  of  the  corporate  tax  base. 
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statistics  of  Income — Individual  Income  Tax  Returns. — Provides  annual  e.^ti- 
mates  of  taxjiayers  income,  exemptions,  standard  and  itemized  deductions,  tax 
refunds,  tax  due,  and  total  tax  liability.  The  data  are  classified  according  to 
adjusted  gross  income  size,  marital  status,  tax  rates,  States,  and,  biennially,  by 
standard  metropolitan  statistical  areas. 

Statistics  of  Income — Local  Area  Data. — Provides  biennial  statistics  on  niun- 
ber  of  returns  filed,  exemptions,  income,  and  tax  liability,  classified  by  size  of 
income  for  each  county  and,  in  the  past,  for  each  of  the  38,00'J  postal  ZIP  code 
areas. 

Statistics  of  Income — Depletion  Allowances. — Provides  statistics  on  depletion 
allowances  and  income  and  expenditures  for  various  minerals  and  statutory  per- 
centage depletion  rates  by  industries  and  foreign  and  domestic  properties. 

Statistics  of  Income — Corporate  Foreign  Income  and  Taxes. — Provides  statis- 
tics on  the  foreign  operations  of  United  States  corporations.  The  country  and 
geographic  area. 

Statistics  of  Income — Domestic  International  Sales  Corporations  DISC. — A 
new  report  will  provide  statistics  on  the  operation  of  the  DISC  legislation.  Data 
will  be  shown  for  export  receipts  by  industry  product  and  country  of  ultimate 
destination. 

Statistics  of  Income — Fiduciary  Income  Tax  Returns. — Provides  estimates  of 
total  income  and  its  composition,  deductions,  taxable  estate,  and  tax  for  personal 
trusts  with  income  $600  or  more  according  to  type  of  trust,  size  of  total  income, 
and  tax  rate. 

Statistics  of  Income — Estate  Tax  Returns. — Provides  estimates  of  gross  estate 
by  types  of  property,  deductions,  taxable  estate,  and  tax  for  decedents  with  j.:ross 
estate  in  excess  of  $60,000  by  size  of  estate,  tax  rate,  and  State. 

Statistics  of  Income  Personal — Wealth  Estitnated  from  Estate  Tax  Refurn-'i. — 
Provides  estimates  of  the  number  and  wealth  of  persons  with  assets  of  more  than 
$00,000  by  age,  sex,  marital  status,  as  well  as  various  measures  of  gross  and  net 
wealth. 

Statistics  of  Income — Sales  of  Capital  Assets  Reported  on  Individual  Income 
Tax  Returns. — Provides  estimates  of  capital  gains  transactions  by  type  of  prop- 
erty, gross  sales  price,  basis  of  property  and  expense  of  sale,  and  net  gain  or 
loss  reported  on  individual  income  tax  returns  with  sales  of  capital  assets. 

Statistics  of  Income — Returns  of  Private  Foundations  Exempt  from  Income 
Tax. — Provides  estimates  of  the  receipts,  expenditures,  net  income,  assets  and 
liabilities  of  organizations  classified  as  private  foundations. 

Statistics  of  Income— Farmers'  Cooperative  Income  Tax  Return^!. — Provides 
estimates  of  the  receipts,  deductions,  net  income,  tax,  assets  and  liabilities  for 
both  exempt  and  nonexempt  farmers'  marketing  and  purchasing  cooperatives 
according  to  type  of  service  and  commodity  marketed,  and  State. 

Statistics  of  Income — Returns  of  Employees'  Pension  Plans  and  Pension 
Trusts. — Provides  estimates  of  the  receipts,  disbursements,  assets  and  liabilities 
of  individuals  or  organizations  who  maintain  employees'  pension  plans  or  pen- 
sion trusts.  Type  of  entity,  type  of  plan,  method  of  funding,  and  number  cf  em- 
ployees are  also  estimated  covered  and  non-covered. 

Statistics  of  Income — Returns  of  Organizations  Exempt  from  Income  Tax. — 
Provides  estimates  of  the  receipts,  expenditures,  assets  and  liabilities  of  organi- 
zations (other  than  private  foundations)  exempt  from  income  tax.  Important 
classifications  include  the  subsecticm  of  the  Internal  Revenue  Code  under  which 
exempt  and  the  principal  business  activity. 

Senator  Kennedy.  On  the  other  question  about  national  norms  and 
geographical  distribution,  of  course,  in  compliance  program,  review 
of  southwest  region,  reading  on  page  24,  "achievements  and  significant 
accomplishmients  under  field  audits  for  several  years  southwest  statis- 
tical accomplishments  and  field  audit  have  been  poor  in  comparison 
to  U.S.  averages."  Then  you  go  down  into  the  various  details  com- 
paring other  different  sections  of  the  country,  and  then  j'ou  do  it  for 
various  other  aspects  of  the  program.  It  is  not  a  public  document,  but 
it  does  show  that  you  people  are  interested  in  these  kinds  of  dispari- 
ties, and  these  disparities  do  exist,  according  to  this,  which  isn't  a 
public  document  but  rather  dramatic  in  form. 
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Mr.  Alexander.  That  is  not  a  public  document,  at  least  most  of  it 
isn't. 

Senator  Kennedy.  I  am  not  going  to  do  anything  with  it. 

Mr.  AlexxVnder.  I  hope  it  will  remain  not  public  until  we  get  these 
two  threshold  questions  resolved.  I  do  appreciate  your  concern,  Mr. 
Chairman,  and  believe  me  Internal  Revenue  is  grateful  for  this  op- 
portunity to  exchange  views  with  you  on  this  very  important  subject! 

SHIFT  OF  IRS  activities  to  justice  department 

Senator  Kennedy.  Now,  the  Treasury  Department  has  a  number  of 
law  enforcement  and  investigative  capabilities,  overlapping  with  some 
of  those  of  the  IliS,  and  there  have  been  some  suggestions  that  such 
activities  ought  to  be  concentrated  in  the  Justice  Department.  What 
^vould  be  your  personal  attitude  about  that? 

Mr.  Alexander.  I  certainly  hope  not.  I  didn't  become  Commissioner 
of  Internal  Eevenue  with  the  intent  to  preside  over  the  liquidation 
of  the  Internal  Revenue  Service. 

Senator  Kennedy.  From  a  management  point  of  view? 

Mr.  Alexander.  From  a  management  point  of  view  I  think  that  the 
Internal  Revenue  Service  should  be  lodged  elsewhere  although  I 
respect  and  admire  my  friends  across  the  street  in  the  Justice  Depart- 
ment and  Federal  Bureau  of  Investigation,  I  suppose  some  questions 
can  be  raised  about  having  the  investigators  and  the  lawyers  under 
the  same  roof,  although  Mr.  Whitaker  and  I  get  along  pretty  well 
under  the  same  roof. 

I  would  see  little  advantage  and  many  disadvantages  in  shifting 
the  Internal  Revenue  to  the  Department  of  Justice,  which  to  say  the 
least  has  quite  enough  these  days  for  it  to  handle. 

Senator  Kennedy.  You  are  not  aware  of  any  plan  to  do  so,  either 
■within  the  Justice  Department  or 

Mr.  Alexander.  I  have  heard  rumors  about  some  sort  of  sugges- 
tion but  I  have  surely  seen  no  signs  of  that  on  the  part  of  our  friends 
in  the  Justice  Department  or  elsewhere.  I  think  that  it  would  be  a 
long  step  in  the  wrong  direction. 

delay  in  ansv/ering  foi  requests 

Senator  Kennedy.  Just  finally,  I  am  sure  you  are  aware  of  our  in- 
terest in  delays  and  the  charges  in  the  Freedom  of  Information  re- 
quests. We  have  outlined  in  that  new  legislation  which  passed  the 
Senate,  the  House,  and  is  now  in  conference,  some  specific  time  frames 
for  response  both  for  the  initial  request  as  well  as  for  various  appeals. 

I  am  not  going  to  go  over  now  some  of  the  specific  cases,  but  this 
is  an  important  area  of  concei'ii.  We  have  gotten  a  number  of  exam- 
ples of  people,  many  in  this  town  that  have  waited  an  extraordinary 
amount  of  time  to  get  \'arious  requests,  not  only  the  Longs  themselves. 

Just  in  one  particular  case  last  month,  Mr.  Leon  Irish,  who  is  an 
attorney,  indicated  a  case  history  reflecting  initial  request  on  April 
25,  1973,  followup  recjuest  letter  of  September  25,  1973,  denial  on  No- 
vember 1,  1973,  and  appeal  November  10.  1973,  followup  appeal  letter 
of  February  15, 1971,  and  response  from  IRS  June  17,  saying  that  the 
Service  "must  first  examine  the  records  to  make  sure  that  the  infor- 
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mation  may  be  disclosed."  That  is  131^  months  later  and  he  still  hasn't 
any  further  response. 

Then  Mr.  Brandon,  who  filed  suit  last  week,  after  going  over  9 
months  with  no  reply  to  his  request  for  information.  These  are  in- 
stances. I  would  appreciate  your  following  up  on  those  particular 
situations,  since  they  have  been  brought  to  our  attention.  There  cer- 
tainly should  be  a  greater  sense  of  urgency  about  responding  to 
I'cquests  and  fulfilling  the  requirements  of  the  new  law,  which  gives 
ten  days  for  responding  to  requests  initially  and  20  days  for  appeals. 
This  is  something  which  I  think  is  extremely  important,  and  some- 
thing we  hope  you  will  move  on  the  way  you  have  been  moving  in 
many  of  these  other  areas. 

Mr.  Alexander.  Mr.  Chairman,  we  will  look  into  these  two  matters 
you  mentioned.  I  am  familiar  with  ]Mr.  Brandon's  request  and  we  will 
supplement  the  submission  we  have  already  made  on  this  important 
issue. 

Senator  Kennedy.  OK. 

[The  following  was  subsequently  submitted  by  the  Commissioner 
for  the  record:] 

Irish  and  Brandon   Cases 

Mr.  Irish's  request  pertained  to  the  Special  Agent's  Handbook,  which  included 
exempt  law  enforcement  materials.  Preparation  of  a  response  necessitated  the 
careful  review  of  several  hundred  pages  of  text,  coordination  with  the  Depart- 
ment of  Justice's  Freedom  of  Information  Committee,  and  detailed  editing  of 
the  materials  to  be  provided.  "We  except  to  make  a  response  to  Mr.  Irish  very 
shortly. 

Mr.  Brandon  requested  very  extensive  statistical  reports,  many  of  which  are 
similar  to  those  being  considered  by  the  Department  of  Justice's  Freedom  of 
Information  Committee.  As  stated  at  the  hearing,  we  hope  to  learn  the  Commit- 
tee's views  shortly.  We  will  make  a  final  response  to  Mr.  Brandon  as  soon  there- 
after as  possible. 

Senator  Kennedy.  We  want  to  thank  you,  Mr.  Commissioner,  for 
coming  up.  I  think  you  have  indicated  to  us  your  desire  to  carry  for- 
ward the  spirit  of  the  Freedom  of  Information  Act.  and  have  outlined 
for  us  this  morning  a  number  of  procedures  which  you  feel  will  be 
hel]:>ful  in  ]3reserving  the  integrity  of  the  office,  its  relationship  with 
the  White  House,  and  the  Congress.  Quite  clearly  from  your  responses 
here,  you  have  indicated  that  there  are  certain  statutory  changes  that 
are  underway,  that  you  are  taking  various  administrative  steps  within 
the  department  to  insure  as  complete  an  amount  of  public  disclosure 
as  possible  in  terms  of  certain  classes  of  rulings,  and  that  you  are  pre- 
pared to  carry  forward  on  the  mnndntes  of  the  Freedom  of  Informa- 
tion Act  in  terms  of  response  within  the  peiiod  of  time  which  has  been 
outlined  in  the  legislation  aitd  the  appeal  I  just  want  to  sav  that  we  ap- 
]^reciate  the  efforts  that  are  being  made  in  this  direction.  There  are  still 
other  issues  and  questions  regarding  what  we  are  <roing  to  do  about  the 
statistics,  manual  rulings,  and  the  regional  directive,  and  some  of  these 
other  questions  which  we  went  over  briefly  this  morning.  We  are 
going  to  follow  up  on  those  and  we  are  hopeful  we  can  make  progress 
on  these  areas.  We  want  to  commend  you  on  this  constructive  efTort  and 
look  forward  to  working  Avith  you  to  make  future  progress  in  these 
other  nreas.  We  want  to  thank  you  and  your  group  very  much  for 
coming. 
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Mr.  Alexander.  Thank  you  very  much,  Senator  Kennedy.  Wc  have 
appreciated  the  opportunity  to  appear  before  you  on  this  matter  and 
Ave  will  keep  your  committee  advised. 

[The  following  statement  by  Mr.  Lester  Bridgeman  was  submitted 
for  the  record :] 

Statement  of  Lester  M.  Bridgeman 

The  following  comments  are  submitted,  at  the  invitation  of  the  Chairman  of 
the  Subcommittee  on  Administrative  Practice  and  Procedure,  with  respect  to  the 
Internal  Revenue  Service's  implementation  of  the  Freedom  of  Information  Act. 

I  am  a  member  of  the  firm  of  Bridgeman  &  Pyeatt  in  Washington,  D.C. ;  have 
been  a  member  of  the  District  of  Columbia  Bar  for  22  years  and  have,  over 
the  course  of  the  past  11  years,  represented  Mr.  Bart  B.  Chamberlain,  Jr.  of 
Mobile,  Alabama,  and  companies  in  which  he  is  involved,  in  litigation  in  various 
courts. 

My  experiences  with  respect  to  IRS  practices  in  the  field  of  Freedom  of  Informa- 
tion Act  litigation  have  been  as  one  of  counsel  for  Mr.  Chamberlain,  as  Plaintiff, 
in  a  suit  now  pending  against  the  Commissioner  of  Internal  Revenue,  the  Internal 
Revenue  Service,  and  certain  officers  and  employees  of  IRS,  in  the  United  States 
Dstrict  Court  for  the  Southern  District  of  Alabama  in  Chamherlain  v.  Alexander, 
et  ah,  CA  No.  7742-73P.  Since  that  litigation  is  still  pending  I  will  attempt  to 
describe  those  experiences  by  drawing  basically  on  the  public  records  in  the 
Court  while  attempting  to  avoid  drawing  conclusions  for  your  Subcommittee  with 
respect  to  matters  still  pending  in  the  litigation. 

It  is  both  possible  and  permissible,  however,  initially  to  draw  two  conclusions 
that  are,  I  think,  of  material  interest  to  your  Subcommitee  : 

1.  Our  experience,  which  apparently  conforms  to  that  of  others  in  litigation 
with  the  IRS,  is  that  the  Internal  Revenue  Service  will  energetically  seek 
to  thwart  the  statutory  injunction  that  FOI  Act  litigation  shall  "take  prec- 
edence .  .  .  over  all  other  causes  and  .  .  .  be  assigned  for  hearing  and  trial  at 
the  earliest  practicable  date  and  expedited  in  every  way."  It  appears  to  be 
IRS  policy  to  bar  i-evelation  of  any  records  that  it  has  not  itself  previously 
chosen  to  make  public,  without  regard  to  their  relationship  to  statutory 
exemptions.  For  example,  16  months  after  our  original  administrative  request 
for  information,  we  still  have  none  of  the  essential  documents  we  seek,  nor 
do  we  have  a  court  decision  on  the  merits  of  our  FOI  Act  request. 

That  situation  results  simply  from  the  failure  of  the  IRS  to  permit  the 
matter  to  reach  a  posture  in  which  the  Court  may  decide;  from  the  failure 
and  refusal  of  IRS  (1)  clearly  to  identify  individual  documents  and  their 
content;  (2)  to  relate  specific  documents  or  parts  thereof  to  specific  related 
exemptions;  (3)  to  provide  a  consistent  statement  of  the  asserted  grounds 
for  failure  to  produce  documents.  IRS  tends  generally  to  hinder,  rather 
than  aid,  judicial  comprehension  of  the  issues  presented,  and  to  delay  pro- 
duction of  any  documents  so  far  as  possible.  IRS  foot-dragging  has  been  such 
that  after  more  than  a  year  of  active  pretrial  litigation,  they  ultimately 
produced  for  our  inspection  and  copying  several  hundred  pages  of  documents 
the  production  of  which  they  had  never  expressly  opposed  at  any  stage  of 
the  litigation.  They  had  simply  refrained  from  revealing  its  existence  or 
nature. 

2.  No  person  of  low  or  moderate  income  and  no  organization  of  moderate 
means,  without  the  assistance  of  counsel  who  is  willing  and  able  to  provide 
free  service,  can  hope  to  survive  in  FOIA  litigation  against  the  IRS.  Our 
client  fortunately  has  both  the  will  and  the  finances  actively  and  energeti- 
cally to  litigate  against  the  IRS  as  we  have  done.  Absent  independent  financial 
means  his  efforts  to  obtain  records  from  the  IRS  would  long  since  have  been 
unsuccessfully  terminated. 

A  short  procedural  history  of  the  Chamberlain  litigation  may  provide  some 
basis  for  those  conclusions  : 

That  litigation  arose  principally  out  of  Mr.  Chamberlain's  efforts  to  obtain 
information  respecting,  principally,  possible  IRS  activities  in  the  areas  of  un- 
lawful electronic  eavesdropping,  discrimination  against  political  campaign  con- 
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trihutors.  and  use  of  fraud  claims  against  taxpayers  as  a  device  to  toll  the  other- 
wise applicable  statute  of  limitations  in  those  instances  where  the  IRS  had 
previously  negligently  permitted  the  statute  to  run. 

The  IRS  had  in  fact  permitted  the  statute  of  limitations  to  run  on  Mr. 
Chamberlain's  tax  returns  for  10G6,  and  a  civil  fraud  action  was  then  instituted 
against  him  which  would,  of  course,  have  the  effect  of  reopening  the  1966  tax 
year.  The  question  of  that  tax  liability  remains  pending  before  the  IRS. 

Mr.  Chamberlain  had  originally  submitted  some  15  requests  under  the  Free- 
dom of  Information  Act  to  the  District  Director  of  the  Internal  Revenue  in 
Birmingham,  Alabama  on  February  5,  197.3.  Those  requests  were  designed  to 
elicit  information  that  would  be  pertinent  both  to  his  tax  dispute  with  the  In- 
ternal Revenue  Service  and  to  any  questions  of  more  general  public  interest 
respecting  the  practices  of  the  Internal  Revenue  Service.  Mr.  Chamberlain  then 
supposed  of  course  that  the  statutory  injunction  that  "each  agency,  on  request 
for  identifiable  documents  .  .  .  shall  make  the  records  promptly  available  to  any 
person"  would  be  complied  with.  His  assumption  was  incorrect. 

When,  after  2^/4  months  there  had  been  no  response  from  the  District  Di- 
rector, an  appeal  was  filed  with  the  National  Office  pursuant  to  the  provisions  of 
the  pertinent  IRS  Regulations.  That  appeal  brought  a  prompt  denial  of  the 
major  portion  of  Chamberlain's  requests.  On  June  6,  1973,  that  decision  was 
afiirmed  by  the  Commissioner  after  an  administrative  appeal  by  Chamberlain.' 
The  Defendant.s'  Answer  to  the  Complaint,  filed  2  months  later,  refused  any 
production  on  the  principal  stated  basis  that 

".  .  .  the  agency  records  sought  by  the  Plaintiff  which  are  identifiable  and 
known  to  exist  are  exempt  from  disclosure  under  one  or  more  of"  the  ex- 
emption  provisions    set    out   in    Sections   552(b)  (2) -(7)    and    (9)    of   the 
statute. 
During  the  interim  between  the  filing  of  our  Complaint  and  the  submission  of 
Defendants'  Answer,  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia  Circuit  had  published  its  decision  in  Vaughn  v.  Rosen,  App.  D.C. 

.  484  F.2d  820  (D.C.  Cir.  1973).  That  opinion  dealt  with  the  procedural  prob- 
lems created  for  Courts  and  Plaintiffs  in  FOI  Act  cases  by  the  kind  of  broad 
brush  responses  typified  by  Defendants'  highly  generalized  Answer  in  the  Cham- 
lerlain  case ;  a  technique  that  is  apparently  standard  IRS  practice  in  suits  under 
the  Freedom  of  Information  Act.  The  Court  in  Vaughn  denounced  that  practice 
and  defined  in  detail  the  burden  that  Government  ofiicers  and  agencies  must  bear 
in  seeking  to  avoid  disclosure  of  information.  The  Court  said  there, 

■"Under  existing  procedures  the  Government  claims  all  it  need  do  to  fulfill 
its  burden    [under  the  FOIA]    is  to  aver  that  the  factual  nature  of  the 
information  is  such  that  it  falls  under  one  of  the  exemptions.  At  this  point 
the  opposing  party  is  comparatively  helpless  to  controvert  this  character- 
ization. ...  It  is  vital  that  some  practice  be  formulated  that  will  (1)  assure 
that  a  party's  right  to  information  is  not  submerged  beneath  Governmental 
obfuscation  and  mischaracterization,  and   (2)   permit  the  Court  system  ef- 
fectively and  efficiently  to  evaluate  the  factual  nature  of  disputed  informa- 
tion." 44  F8.  2d  at  826. 
The    Court    required,    to    remedy    that    problem,    "detailed   justification"    with 
respect  to  each  assertedly  exempt  document  or  part  thereof  with  "sijecificity, 
separation  and  indexing"  by  the  Government  assuring  the  Plaintiff  of  an  "ade- 
quate adversary  testing"  of  each  Government  claim  to  exemption  with  respect 
to  each  such  document  or  part. 

In  light  of  the  Vaughn  decision  and  of  our  information  respecting  past  prac- 
tices of  the  IRS  in  Freedom  of  Information  Act  cases,^  we  served  interrogatories 
on  Conunissioner  Alexander  on  October  9,  1973.  The  interrogatories  were  in- 
tended to  elicit  either  (1)  a  fair  description  of  the  individual  documents  allegedly 
'•exempt"  from  production  and  a  description  of  the  bases  for  the  claims  of  exemp- 
tion or  (2)  a  sufficient  identification  of  the  files  containing  the  information  in 
question  and  the  custodians  thereof,  as  well  as  their  location,  such  as  to  permit 


^  All  nf  these  prelitigation  documents  are  appended  to  the  Complaint  in  the  Chamberlain 
litigation. 

-  See  Appendix  A  hereto  "Internal  Revenue  Service  and  the  Freedom  of  Intormation 
Act."  originally  filed  as  an  Appendix  to  a  "Memorandum  in  Support  of  Plaintiff's  Motion 
to  Compel  Discovery  and  Impose  Sanctions  filed  February  8,  1974,  in  Chamherlain  v. 
Alexander,  et  ah,  CA  No.  7742     73P,  USDC  SD  Ala. 
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us;,  by  deposition  and  subpoena  duces  tecum,  to  identify  the  files  or  documents 
involved  with  sufficient  si>ecificity  so  as  to  enable  us  to  request  their  individual 
production,  and  thus  to  compel  the  Defendants  to  discuss  the  asserted  claim  for 
exemption  of  each  such  document  individually. 

Answers  or  objections  to  those  Interrogatories  were  due  on  November  9,  1973. 
Nevertheless,  it  was  only  after  we  filed  a  motion  with  the  Court  to  comi>el  an- 
swers in  mid-November  1973,  and  the  Court  thereafter  specified  a  date  for  re- 
sponse, that  the  Defendants  submitted  their  answers  almost  two  months  later, 
on  January  3,  1974.  Because  we  believed  the  few  answers  then  given  were  sub- 
stantially incomplete  and  that  Defendants'  objections  were  largely  invalid,  we 
immediately  moved  the  Court  to  compel  adequate  answers.  Chief  Judge  Pittman 
handed  down  an  opinion  on  April  12,  1974,  in  which  he  avoided  decision  on  the 
Interrogatory  issue  in  an  eiTort  to  get  to  the  ultimate  material  issues  at  hand ; 
namely  what  grounds,,  if  any,  existed  for  the  Defendant's  claimed  exemptions. 
He  said  there : 

"The  defendant  has  merely  alleged  in  general  terms  that  the  information 
or  documents  sought  by  the  interrogatories  come  within  the  exemptions  of 
the  Act.  He  has  failed  to  specify  in  detail  which  documents  or  portions 
thereof  are  disclosable  and  which  are  within  the  exemption.  The  defendant 
has  placed  the  court  in  a  position  where  it  is  impossible  for  the  court  to  deter- 
mine which  of  the  documents  and  information,  if  any,  fall  within  the  exemp- 
tions of  the  Act.  Section  552(3)  places  the  burden  on  the  agency  to  sustain 
its  action  in  refusing  to  produce  identifiable  records. 

"The  defendant  is  hereby  ORDERED  to  prepare  and  file  with  the  Court 
within  twenty-one  (21)  days  from  the  date  of  this  order  a  detailed  analysis 
of  all  documents  claimed  to  lie  exempt  from  disclosure  in  manageable  seg- 
ments which  shall  not  contain  factual  descriptions,  that,  if  made  public, 
would  compromise  the  secret  nature  of  the  information,  but  could  ordinarily 
be  composed  without  excessive  reference  to  the  actual  language  of  the  docu- 
ment. .  .     .  It  is  only  after  a  careful  consideration  of  the  analysis  of  the 
particular  documents  in  question  that  the  Court  can  determine  whether  or 
not  the  exemptions  claimed  by  the  defendant  are  well  taken."  ^ 
The  Government  responded  with  a  memorandum  and  four  supporting  affidavits 
filed  within  the  time  authorized  by  the  Court.  We  then  advised  the  Court,  in  a 
document  appended  hereto  as  Appendix  C,  that  our  review  of  that  "response" 
convinced  us  that  it  was  in  fact  an  avoidance  of  the  Court's  April  12  Order.  We 
provided  the  Court  with  exemplary,  but  not  exhaustive,  instances  of  the  de- 
ficiencies in  the  Dedendants'  response.  Those  few  instances  alone,  related  to  over 
555  pages  of  documents  about  which  Defendants  totally  failed  to  provide  any  of 
the  information  required  by  the  Court  and  failed  to  justify  any  exemption  with 
respect  to  any  document.  We  also  contended  that  the  Defendants'  response  was 
otherwise  in  violation  of  the  Court's  Order. 

The  Coiirt  apparently  agreed.  It  appears  that  Defendants,  too,  were  conscious 
of  the  defects  because,  the  night  before  the  pretrial  conference  scheduled  by  the 
Court  for  June  6.  Defendants  delivered  to  us  certain  additional  affidavits  that 
purported  to  bolster  those  earlier  filed.  Those  documents  were  filed  with  the  Court 
the  following  morning. 

Nevertheless,  after  the  June  6  pretrial,  the  Court  entered  an  order  referring 
to  the  "slowness  [with]  which  the  Defendants  have  responded  for  a  period  of  one 
year,  including  the  response  filed  this  date"  and  said  ; 

"Failure  by  the  Defendants  to  file  a  comprehensive  response  on  or  before 
July  8,  1974,  will  subject  thorn  to  default  judgment,  contempt  of  court,  or  such 
other  remedies  as  provided  by  the  law  which  the  Court  may  deem  appro- 
priate. This  response  is  to  make  a  detailed  answer  to  the  Plaintiff's  reply 
filed  May  22,  1974,  wherein  objections  are  specifically  enumerated."  * 
On  June  6  following  the  pretrial,  the  Defendants  also  produced  for  us  in  Mobile 
several  hundreds  of  pages  of  materials,  over  200  pages  of  which  were  simply 
copies  of  materials  that  the  IRS  had  ol)tained  from  Mr.  Chamberlain's  files  in 
prior  years,  but  the  production  of  which  they  had  nevertheless  opposed  in  this 
case!  In  addition,  ninny  hundreds  of  pages  of  tlie  IRS  Manual  were  produced. 
So  far  as  I  have  been  able  to  determine,  none  of  those  Manual  pages  had  ever 


3  X  copy  of  that  order  is  attached  in  full  text  as  Appendix  B. 
*  Plaintiff's  reply  filed  May  22,  1974,  is  Appendix  C  hereto. 
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been  subject  to  a  claim  of  exemption  by  Defendants.  They  had,  nevertheless, 
simply  failed  to  produce  those  documents,  although  16  months  had  elapsed  since 
the  original  request  of  the  IRS  was  made  for  such  information. 

Defendants  have  now  submitted  additional  responses  to  the  Court's  Order  of 
July  8.  In  so  doing  they  conceded,  despite  the  Court's  latest  Order  that,  with  re- 
spect to  a  large  volume  of  documents,  '"we  have  not  at  this  time  set  forth  sep- 
arate exemption  claims  as  to  each  individual  document."  ^  We  have  filed  a  pre- 
liminary memorandum  with  the  Court  outlining  the  substantial  defects  in  what  is 
now  the  Defendants'  fifth  gesture  of  compliance.  We  propose  to  file  a  more  de- 
tailed memorandum  with  the  Court  on  or  before  August  15.  Prior  to  that  time  we 
have  set  the  deposition  of  one  employee  of  IRS  who,  we  expect,  will  be  able  to 
identify  the  individual  documents  encompassed  by  at  least  one  of  the  several 
files  the  contents  of  which  the  IRS  has  still  failed  and  refused  to  identify. 

Even  if  we  were  to  assume  (as  we  do  not)  that  the  Defendants  have  now  com- 
plied vrith  the  procedural  requirements  of  the  Yauyhn  v.  Rosen  decision,  it  has 
now  been  18  months  since  the  original  request  to  the  Internal  Revenue  Service 
was  made ;  over  13  months  since  the  Complaint  was  filed  in  the  District  Court, 
and  there  has  not  yet  been  a  resolution  of  the  question  whether,  or  to  what  ex- 
tent, any  of  the  exemptions  claimed  by  the  Defendants  is  properly  applicable  in 
this  case.* 

Certain  patterns  of  conduct  have  appeared  in  the  course  of  this  case  that  seem 
to  be  consonant  with  the  information  that  we  have  on  other  proceedings  involv- 
ing the  Internal  Revenue  Service  in  FOIA  cases  : 

1.  The  substitution  of  quantity  of  paper  for  quality  of  informative  material. 
For  example,  on  July  8,  1974.  in  response  to  the  Court's  Order  of  June  6  De- 
fendants produced  26  afiidavits  totaling  158  pages  and  purporting  to  report  on 
factual  matters  relating  to  the  documents  in  issue.  This  appears  to  be  an  impres- 
sive total  in  light  of  the  fact  that  the  order  of  June  6.  11)74,  directing  (again) 
disclosure  by  Defendants  had  been  entered  only  a  month  before.  In  fact,  however, 
all  but  27  of  those  158  pages  of  afiidavits  were  duplicates  entirely  or  almost  en- 
tirely of  afiidavits  that  had  previously  been  filed  with  the  Court.  This  produced 
what  we  have  referred  to  in  our  most  recent  filing  with  the  Court  as  a  "rehash 
factor"  of  82.9%. 

2.  Failure  to  submit  the  required  descriptions.  Despite  the  simple  requirements 
of  Vaughn  v.  Rosen  that  every  document  be  identified  and  described  in  sufficient 
detail  so  as  to  provide  a  basis  for  distinguishing  potentially  exempt  from  non- 
exempt  matter,  IRS  repeatedly  failed  to  do  this  in  the  ChatnhcrJain  ca.'^e.  Its 
technique  is  to  provide  very  broad-brush  descriptions  of  entire  files  of  documents 
or  of  individual  "documents."  IRS  compounded  the  problem  by  impressing  upon 
the  term  "document"  its  own  peculiar  definition  :  i.e.,  in  their  filing  with  the  Court 
of  July  8,  they  admit  that  their  definition  of  the  term  "document"  is  dift'erent 
from,  and  much  broader  than  that  term  as  it  might  ordinarily  be  used  in  lay 
discussion.  Their  definition  of  documents  in  fact  admittedly  extends  to  "groups" 
of  documents.  Thus,  they  concede  that  a  single  file  comprising  "145  documents," 
as  tliey  use  the  term,  is  in  fact  composed  of  undescribed  hundreds  of  documents 
as  that  term  is  ordinarily  used.  By  only  generally  describing  a  group  of  materials 
designated  as  a  single  "document"  they  then  frustrate  the  dictates  of  Vaufjhn. 
Of  course  they  regularly  and  repeatedly  fail  even  to  attempt  to  relate  specific 
claimed  exemptions  to  specific  portions  of  particular  documents. 

Moreover,  groups  of  files  are  given  ad  hoc  titles  apparently  designed  to  en- 
hance concealment.  In  ChamhcrJain,  a  collection  of  files  has  been  grouped  by 
Defendants  under  the  specially  created  general  heading  "Audit  Investigatory 
Files"  supposedly  to  derive  the  prejudicial  benefit  of  the  term  "investigatory"  as 
that  term  is  used  in  Exemption  7  of  the  statute. 

3.  The  Shell  Game — the  repeated  shifting  of  the  stated  legal  grounds  for  ex- 
emptions claimed.  As  this  litigation  has  progressed  the  Defendants  have  repeat- 
edly changed  the  exemptions  on  which  they  rely  and  change  the  stated  grounds 
on  which  they  rely  for  the  exemption  of  particular  documents  or  groups  of  docu- 
ments. This  we  have  repeatedly  referred  to  in  the  Chamberlain  litigation  as  the 


^  Defendant's  Memorandum  filed  July  8,  1974,  at  p.  49. 

^  It  should  he  unnecessary  to  add  that  the  delay  discussed  above  is  in  no  sense  the 
fault  of  the  Court.  While  the  Court  has  been  entirely  fair  and  liberal  in  ailowinir  h"t!i 
sides  ample  opportunity  to  present  their  ri>^'itions  the  Court's  orders  of  April  12  and 
.Tune  6  make  it  clear  in  our  opinion  that  the  delay  is  the  result  of  the  Defendants'  fail- 
ure to  provide  the  information  essential  to  an  intelligent  disposition  by  the  Court. 
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Defendants'  "shell  game."  For  example,  the  Defendants'  July  8,  1974,  memor- 
andum relies  upon  Exemption  7  of  the  Freedom  of  Information  Act  as  grounds 
for  non-disclosure  of  what  appears  to  be  the  bulk  of  the  documents  remaining  in 
issue  there.  Yet  Defendants  never  mentioned  or  asserted  that  exemption  as  a 
basis  for  the  administrative  refusals  to  produce  the  records  originally  requested. 
It  was  first  asserted  in  a  perfuntory  and  non-specific  way  in  Defendants  Answer 
to  the  Complaint  in  this  case. 

Perhaps  a  more  striking  example  is  the  reliance  of  Defendants  upon  an  "ex- 
emption" that  is  not  in  the  statute  and  which  Defendants  did  not  raise  until  Feb- 
ruary 8,  1974.  That  "exemption"  is  created  out  of  §(a)  (2)  (C),  5  U.S.C.  §552(a) 
(2)  (C)  of  the  FOIA.  The  claim  is  that  that  section  exempts  so-called  "investiga- 
tive staff  manuals,"  meaning  manuals  that  provide  instruction  with  respect  to 
investigations  for  law  enforcement  purposes. 


This  exemption  may  be  particularly  bewildering  to  the  uninitiated  because 
the  section  of  the  statute  relied  upon  in  fact  unequivocally  directs  that  each 
agency  shall  "make  available  for  public  inspection  and  copying  ...  (C)  admin- 
istrative staff  manuals  and  instructions  to  staff  that  affect  a  member  of  the 
public."  Moreover,  the  final  provision  of  the  FOI  Act,  Section  (c) ,  5  U.S.C.  §r>52  (c) 
states  that  "this  section  does  not  authorize  withholding  of  information  or  limit 
the  availability  of  records  to  the  public  except  as  specifically  stated  in  this  sec- 
tion." Nevertheless,  the  IRS  succeeded  in  convincing  the  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit  in  1972  in  Hawkcs  v.  Internal  Revenue  Service,  467  F.2d 
787,  that  Section  (a)  (2)  (C)  by  specifically  including  "administrative  staff  man- 
uals and  instructions  to  staff  that  affect  a  member  of  the  public"  implicitly  was 
intended  to  exclude  from  production  staff  manuals  and  instructions  to  staff  per- 
taining to  investigations. 

This  theory  was  also  accepted  by  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  in  i:^tol:cs  v.  Brciman,  470  F.  2(.l  (J'JO  (1973)  although  we  have  been 
able  to  find  no  justification  in  the  language  or  legislative  history  of  the  statute  for 
any  such  interpretation.  Admittedly  of  course  both  of  those  cases  approached  that 
newly  created  exemption  with  caution,  limiting  it  to  materials  whose  revelation 
would  "significantly  impede  law  enforcement,"  and  requiring  release  of  virtually 
all  material  that  the  Government  agencies  in  those  cases  sought  to  conceal. 

This  asserted  exemption,  never  asserted  by  IRS  in  this  case  until  Chamberlain's 
request  for  records  was  over  a  year  old,  is  now  relied  upon  to  deny  him  access 
to  aspects  of  IRS  Manuals.  Revelation  of  those  aspects  may  or  may  not 
"significantly  impede  law  enforcement."  We  are  unable  to  tell  because,  we  con- 
tend, the  IRS  has  not,  to  date,  provided  us,  or  the  Court,  with  sufficient  informa- 
tion to  make  an  intelligent  determination  of  that  issue,  even  assuming  the  newly 
fabricated  exemption  in  fact  is  proper. 

Tlie  Court's  Orders  in  tlie  CJianihcrlain  case  thus  far  appear  to  support  the  con- 
clusion that  the  ability  of  the  Court  to  make  the  determination  required  by  the 
statute  has  repeatedly  been  delayed  and  impeded  by  the  techniques  of  the  IRS. 
Heading  I  have  done  with  respect  to  other  litigation  under  the  FOIA  in  which  the 
IRS  has  been  involved  suggests  that  these  techniques  are  a  product  of  IRS 
policy. 

Thes^e  IRS  techniques,  of  course,  create  very  substantial  expense  to  plaintiffs 
a-;  well  as  delay;  probably  ultimately  increase  the  total  volume  of  work  required 
of  IRS  and  Justice  Department  Tax  Division  i)ersonnel  and,  perhaps  most  ira- 
])iM't;int.  impose  a  substantial  and  unnecessary  additional  burden  on  the  Courts. 
In  the  Chamberlain  case,  for  example  a  very  substantial  amount  of  the  time  of 
the  Chief  Judge  and  the  Magistrate  of  the  U.S.  District  Court  for  the  Southern 
District  of  Alabama  have  been  taken  up  repeatedly  with  issues  not  essentially 
related  to  tlie  merits  of  the  Plaintiff's  claim  or  the  Defendants'  defenses,  but 
simply  with  the  question  whether  IRS  and  other  defendants  have  provided  or  will 
be  coaipelled  to  provide,  information  sufficient  for  the  Court  to  make  a  determina- 
tion on  the  merits.  I  would  estimate  that  Defendants'  tactics  in  Chamberlain 
have,  at  least,  doubled  the  expenditure  of  time  by  the  Court  that  would  have  been 
required  had  there  been  initial  compliance  with  procedural  requirements.  I  have 
no  doubt  that  the  Plaintiff's  costs  have  more  than  doubled  as  a  result  of 
Defendants'  tactics. 

Respectfully  submitted, 

Lester  M.  Bridgeman. 
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Appendix  A 
Internal  Revenue  Service  and  The  Freedom  of  Information  Act 

Congress  began  to  consider  enacting  a  freedom  of  information  law  about  10 
jears  before  the  FOIA  was  enacted.^  Examples  of  the  opposition  of  the  Treasury- 
Department,  which  is  the  parent  of  the  Service,  occur  throughout  this  legislative 
history.-  This  opposition  to  the  FOIA  also  appears  in  the  hearings  in  the  89th 
Congress  on  S.  1160,  which  eventually  became  the  Freedom  of  Information  Act.'' 
Indeed,  it  has  been  suggested  that  the  House  Report  on  the  liual  version  of  the 
FOIA,  which  "ambitiously  undertakes  to  change  the  meaning  that  appears  in  the 
Act's  words,"  ^  reflects  IRS  pressure  upon  the  House  to  broaden  the  "personal 
rules"  exemption  (Exemption  ^'o.  2  of  the  FOIA),  to  include  within  the  exemp- 
tion operating  rules,  guidelines  and  manuals  of  procedure  for  government 
investigation.^ 

In  any  case,  IRS  regulations  implementing  the  Act,  which  came  into  effect  on 
July  1,  1907,  one  year  after  the  Act  was  signed  by  the  President  (the  maximum 
time  allowable  for  agencies  to  implement  the  Act),  reveal  almost  no  change  in 
IRS  practices  as  they  were  before  the  Act  became  law.  These  regulations  permit 
public  inspection  of  only  the  following  types  of  information  not  previously  avail- 
able to  the  public:  comments  submitted  upon  proposed  regulations,  (if  submitted 
after  August  2,  19G7,  and  if  the  commentor  did  not  wish  his  comments  held  Con- 
fidential) ; "  a  drastically  censored  version  of  the  IRS  Manual,  which  was  in  July 
1967  placed  in  the  reading  room  of  the  IRS  National  Ofiice ;  '  and  a  loose-leaf 
notebook  containing  "I'oiicy  Statements  of  the  IRS,"  which  dealt  with  general 
personnel  matters  largely  overlapping  the  IRS  Manual  and  various  published 
statements  of  the  IRS.* 

The  IRS  did  almost  as  much  at  the  time  to  inhibit  the  release  of  information, 
by  creating  iu  July  1967  a  multi-level  process  for  review  of  information  requests 
that  included  a  SO-day  waiting  period  for  obtaining  government  information.'^ 

Since  the  enactment  of  the  Act  and  the  IRS's  promulgation  of  supposedly 
enaliling  regulations,  the  Service  has  vigorously  but  generally  unsuccessfully 
opposed  all  attempts  to  uncover  information  subject  to  disclosure,  as  court  cases 
under  the  Act  demonstrate.^"  Thus,  the  Congressional  Committee  with  respon- 
sibility for  oversight  of  the  administration  of  the  Freedom  of  Information  Act 
has  documented  and  commented  with  disfavor  upon  the  unsatisfactory  response 
of  the  Service  to  the  requirements  of  the  Act.^ 


1  S.  Rep.  813  :  "After  it  became  apparent  that  Section  3  of  the  Administrative  Procedure 
Act  was  being  used  as  an  excuse  for  secrecy,  proposals  for  change  began. 

"The  first  of  these  proposals,  S.  2504,  84th  Cong.,  introduced  by  Senator  'Wiley,  and  S. 
2541,  84th  Cong.,  by  Senator  McCarthy,  arose  out  of  recommendations  by  the  Hoover  Com- 
mission Task  Force."  Jd.  at  3-4. 

-  See,  e.g..  Hearings  before  the  Sut committee  on  Administrative  Practice  and  Procedure, 
Senate  Committee  on  the  Judiciary,  (88th  Cong.,  2d  Sess.,  July  21  through  23,  1964),  at 
page  177A. 

1  S.  Rep.  813  :  "After  it  became  apparent  that  Section  3  of  the  Administrative  Procedure 
Senate  Committee  on  the  Judiciary  (89th  Cong.  1st  Sess.,  May  12  through  14  and  21, 
196.5)  at  29  (testimony  of  Edwin  F.  Rains,  Assistant  General  Counsel.  Treasury  Depart- 
ment), 439  (Treasury  ^Department  Memorandum).  Mr.  Rains  said  at  that  time,  "Despite 
what  has  been  done  [to  amend  the  Freedom  of  Information  Act  since  the  last  session 
of  Congress],  our  generally  adverse  conclusions  with  respect  to  [the  bill]  still  persist, 
Id.  at  33. 

*  Davis,  .4.(hninistrative  Laic  Treatise  (1970  supplement)  at  117. 

5  This  suggestion  is  made  in  Sobeloff.  "The  New  Freedom  of  Information  Act :  "What 
It  Means  to'  Tax  Practioners."  27  Journal  of  Taxation  130  (19G7).  Tbe  attempt  of  the 
House  Committee  to  expand  the  terms  of  the  personnel  rules  exemntion  appears  in  the 
Committee  Report,  House  Report  Xo.  1497.  "Government  Information — PriMic  Access." 
(89th  Cong.  2d  Sess.  1966),  1966  U.S.  Code  Congressional  and  Administrative  Ketcs 
2418  at  2427. 

8  IRS  Regulations  §  601.6ni(b). 

'  See  Solieloff  supra  note  5,  at  130. 

8  See  Soheloff.  Id.  at  132. 

»  Spe  IRS  Regs  601.702 (c)  flO).  which  provides:  "If  the  reouest  is  denied  upon  appeal 
pursuant  to  subnaragranh  (91  of  this  paragraph,  or  if  no  determination  is  made  on  the 
."'nnenl  within  30  days  after  filinc.  the  annel^-^nt  mnv  comme'^fe  an  pctl^n  'i  a  T''.S.  Dis- 
trict Court  pursuant  to  .5  U.S.C.A.  §  o52<'a)f3)."  It  was  predicted  at  the  time  that  this 
regulation  would  "tend  to  slow  down  contested  requests  and  make  it  more  difficult  to 
obtain  in^'ormation."  Soheloff.  Id.  at  131. 

"See  Hnu-kes  v.  IRS.  4^7  F.  2d  787  C6th  Cir.  1972)  (portions  of  the  IRS  Manual), 
Ta.r  Anrtl'/.<<ists  and  Adrncntes  v.  IBS,  362  F.  Supn.  1?98  (D.  D.  C.  1973)  Hetter  rtiling.s 
nnd  tei-hnical  memornnda  of  the  IRS-*  :  and  see  also  Center  on  Corporate  Responsihiiity, 
Inr.  r.  Srhulfs, F.  Su7>n. fD.  C.  1973). 

"  H.  Rep.  92-1419.  "Administration  of  thp  Freedom  of  Information  Act."  (92nd  Cong. 
2nd  Sess.  1972)  at  23.  Many  of  the  problems  presented  by  the  Service's  attitude  and 
actions  since  1967  appear  as  administrative  or  legislative  "problems,"  identified  by  the 
House  Committee  as  preventing  the  full  implementation  of  the  Act.  See,  Id.  at  pages  9-11. 
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Appendix  B 

In  the  United  States  District  Court  for  tlie  Southern  District  of  Alabama 

Southern  Division 

Civil  Action  No.  7742-73-P 

Bakt  B.  Chamberlaix,  Jk.,  etc.,  plaintiff 

V. 

Donald  C.  Alexander,  et  al.,  defendants 

ORDER 

The  plaintiff  has  brought  this  action  against  the  defendants  under  Section  3 
of  the  Administrative  Procedure  Act,  as  amended,  5  USC  §442,  (1970)  usually 
referred  to  as  the  Freedom  of  Information  Act,  seeking  preliminary  and  final 
injunction  against  the  defendant  from  withholding  certain  information  and 
documents  from  the  plaintilf.  He  alleges  that  a  tax  proceeding  is  in  progress 
against  him  and  in  order  that  he  may  proceed  with  adequate  preparation  of  his 
defense  and  the  hearing  of  the  tax  case,  it  is  essential  that  he  be  provided  with 
certain  information  and  documentary  evidence  presently  within  the  knowledge, 
possession,  custody  or  control  of  the  Internal  Revenue  Service. 

The  plaintiff  has  propounded  thirty-six  interrogatories  to  Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue,  many  of  which  contain  numerous  subdivi- 
sions. The  defendant  ALEXANDER  has  filed  his  answers  and  amended  answers. 
The  plaintiff  has  filed  a  motion  to  compel  discovery  and  to  impose  sanctions 
and  an  amended  motion  thereto  alleging  the  defendant,  Donald  C.  Alexander, 
objected  to  answering  interrogatories  numbered  1  through  14,  16,  17  and  18, 
objected  to  and  answered  only  in  part  interrogatories  numbered  22,  24,  25,  27, 
28,  20,  31  and  that  he  insufficiently  answered  interrogatories  15D,  23,  26,  30, 
35.  and  .36. 

The  defendant  contains  that  the  information  in  documents  sought  by  the 
plaintiff  in  the  interrogatories  are  irrelevant  and  immaterial  and  having  no 
relationship  to  the  issue  in  the  law  suit  and  further,  the  existence  of  identifiable 
agency  records  and  their  exemption  or  lack  of  it  under  the  Freedom  of  Informa- 
tion Act.^ 

15  use  S  .552:  (4)  Each  agency  havin?  more  than  one  member  shall  maintain  and 
make  available  for  public  inspection  a  record  of  the  final  votes  of  each  member  in  every 
agency  pioceeding. 

(b)  Tliis  section  does  not  apply  to  matters  that  are — (2)  related  solely  to  the  internal 
personnel  rules  and  practices  of  an  asencv  :  (8)  specifically  exempted  from  disclosure  by 
statute;  (4)  trade  secrets  and  commercial  or  financial  information  obtained  from  a 
person  and  privileged  or  confidential  ;  (5)  inter-asency  or  intra-atcency  memorandunis  or 
letters  which  would  not  be  available  by  law  to  a  party  other  than  an  ai;ency  in  litiga- 
tion with  the  agency;  (6)  personnel  and  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy  :  (7)  investi- 
gatory files  compiled  for  law  enforcement  purposes  except  to  the  extent  available  by  law 
to  a  part  other  than  an  agency. 

It  was  the  clear  intention  of  Congress  that  the  obligation  to  produce  records 
mandated  by  the  Freedom  of  Information  Act  is  to  be  construed  broadly  and  the 
exemptions  thereunder  narrowly.  The  Act  makes  disclosure  the  rule  and  secret 
the  exception.  EtJicl  Corporation  vs.  EPA,  478  F.  2d  47  (4th  Cir.  1973).  The 
Fifth  Circuit  said  in  Stokes  vs.  Brennan,  476  F.  2d  699  (1973)  :  "The  Act  was 
intended  to  increase  public  access  to  such  records  through  the  imposition  of 
liberal  disclosure  requirements  limited  only  bj'  specific,  narrowly  construed 
exemptions." 

The  defendant  has  merely  alleged  in  general  terms  that  the  information  or 
documents  sought  by  the  interrogatories  come  within  the  exemptions  of  the 
Act.  lie  has  failed  to  specify  in  detail  which  documents  or  portions  thereof  are 
disclosable  and  which  are  within  the  exemption.  The  defendant  has  placed  the 
court  in  a  position  where  it  is  impossible  for  the  court  to  determine  which  of  the 
dnr-nments  and  information,  if  any,  fall  within  the  exemptions  of  the  Act.  Section 
.5.52(3)  places  the  burden  on  the  agency  to  sustain  its  action  in  refusing  to 
produce  identifiable  record'^. 

The  defendant  is  hereliy  ORDERED  to  prepare  and  file  with  the  Court  within 
twenty-one   (21)    days  from  the  date  of  this  order  a  detailed  analysis  of  all 
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documents  claimed  to  be  exempt  from  disclosure  in  manageable  segments  which 
shall  not  contain  factual  descriptions,  that,  if  made  public,  would  compromise 
the  secret  nature  of  the  information,  but  could  ordinarily  be  composed  without 
excessive  reference  to  the  actual  liuiguage  of  the  document.  Vautjhnn  v.  Rosen, 
484  F.  2d  820  (DC  C.A.  1973)  ;  Environmental  Protection  Agency  vs.  Mink,  410 
U.S.  73  (1973).  It  is  only  after  a  careful  consideration  of  the  analysis  of  the 
particular  documents  in  question  that  the  Court  can  determine  whether  or  not 
the  exemptions  claimed  by  the  defendant  are  well  taken. 
DONE  at  Mobile,  Alabama,  this  12  day  of  April,  1974. 


ViKGIL   PiLLUBETT, 

U.S.  District  Judge. 
Appendix  C 

In  the  United  States  Distritc  Court  for  the  Southern  District  of 
Alabama  Southern  Division 

CA  No.  7742-73-P 

Baet  B.  Chamberlain,  Jb.,  plaintiff 

V. 

Donald  C.  Alexander,  Commissioner  Internal  Revenue  Service,  et  al., 

defendants 

plaintiff's    reply    to    defendants'    "bESPONSE    TO    ORDER   OF   APRIL    12,    1974" 

The  Complaint  in  this  case,  filed  in  July  1973,  seeks  production  of  certain  speci- 
fied categories  of  documents  under  the  Freedom  of  Information  Act,  5  U.S. 
Code  §  552.  Over  the  past  10  months,  Defendants  have  repeatedly  refused  either 
to  produce  the  documents  requested  or  to  identify  those  documents  with  sufficient 
specificity  to  permit  the  Court  to  determine  whether  Defendants  claims  of  exemp- 
tion from  production  are  valid.^ 

On  April  12,  1974,  this  Court  entered  an  Order  specifically  finding  that  Defend- 
ant Alexander  "has  failed  to  specify  in  detail  which  documents  or  portions  thereof 
are  disclosable  and  which  are  within  the  exemption."  The  Court  accordingly  di- 
rected submission  of  "a  detailed  analysis  of  all  documents  claimed  to  be  exempt 
from  disclosure  in  manageable  segments."  This  Court  pointed  out  that  "it  is  only 
after  a  careful  consideration  of  the  analysis  of  the  particular  documents  in  ques- 
tion that  the  Court  can  determine  whether  or  not  the  exemptions  claimed  by  the 
Defendant  are  well  taken."  (Emphasis  added). 

Defendant  has  now  produced  a  document  purporting  to  be  a  "Response"  to 
that  Order. 

It  is  again  apparent,  from  the  "Response"  that  Defendants  are  playing  a  "shell 
game"  with  the  Court  in  which  they  are  not  only  concealing  the  pea  but  hiding 
the  shells. 

The  "Response"  virtually  assures  that  this  Court  will  be  unable  to  make  any 
determination  of  exemption  with  respect  to  specific  documents.  The  documents  in 
question  are  so  inadequately  described  as  to  deprive  the  Court  of  any  power  to 
make  that  analysis.  Defendants  compound  this  Court's  problems  by  submitting 
generalized  legal  argument  unrelated  to  individual  documents,  thereby  further 
assuring  this  Court's  inability  to  evaluate  exemption  claims  or  to  relate  specific 
exemption  claims  to  specific  documents. 

This  is  a  travesty  of  a  response  to  the  Court's  Order. 

Defendants  have  patently  denied  this  Court  the  information  necessary  for  a 
rational  decision  of  the  issues.  It  is  thus  now  entirely  appropriate  for  the  Court 
to  impose  the  sanctions  authorized  by  Rule  37(b)  (2)  (A)-(C),  FRCP  with  respect 
to  all  or  any  part  of  the  non-complying  "Response." 

The  Court  should  do  so. 


1  f^ee  e.ff.  Answer  to  Complaint,  Spptember  r,.  197.3:  Defendants'  Opposition  to  Dis- 
covery and  Motion  for  Protective  Order  served  November  1,  1973:  Plaintiff's  Motion  for 
Order  Compellinjr  Discovery  and  Imposina:  Sanctions  served  November  15.  1973:  Defend- 
ant Alexander's  Answers  to  Plaintiff's  Interrogatories  filed  January  3,  1974;  Plaintiff's 
Motion  to  Compel  Discovery  and  Impose  Sanctions  filed  January  3,  1974;  Plaintiff's 
Amendment  of  >rotinri  +o  Co"Tpel  Disco^erv  nid  Tmno^e  Sanctions  and  Tn  Support  of 
Motion  to  Strike  Defendants'  Defenses  and  to  Enter  Judgment  on  the  Pleadings. 
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ARGUMENT 

This  Court's  Order,  following  Vaughn  v.  Rosen''  necessarily  required : 

1.  A  detailed  description  of  the  contents  of  each  document  in  issue. 

2.  A  specific  statement  of  the  reasons  why  any  individual  statutory  exemp- 
tion is  claimed  to  apply  to  a  particular  document  or  portion  thereof. 

3.  An  index  or  concordance  relating  specific  documents,  or  parts  thereof, 
to  individual  claims  of  exemption.* 

Defendants  did  not  comply  with  any  of  those  requirements.  Instead  Defend- 
ants'  action  here  represents  precisely  the  kind  of  bureaucratic  evasion  that 
Vaughn  and,  we  believe,  this  Court's  Order,  were  designed  to  eradicate.  In  com- 
menting on  the  agencies  tendencies  to  evade  disclosure,  the  Vaughn  court  said: 
[FJrom  a  bureaucratic  standpoint,  a  general  policy  of  revelation  could  .  .  . 
bring  to  light  information  detrimental  to  the  agency  and  set  a  precedent  for 
future  demands  for  disclosure. 

",  .  .  [S]ince  the  burden  of  determining  the  justifiability  of  a  government 
claim  of  exemption  currently  falls  on  the  court  system,  there  is  an  innate 
impetus  that  encourages  agencies  automatically  to  claim  the  broadest  possible 
grounds  for  exemption  for  the  greatest  amount  of  information.  Let  the  Court 
decide !  And  the  tactical  ploy  is,  to  the  extent  that  the  number  of  facts  in 
dispute  are  increased,  the  efiiciency  of  the  court  system  involved  in  that 
dispute  resolution  will  be  decreased.  If  the  morass  of  material  is  so  great  that 
court  review  becomes  impossible,  there  is  a  possibility  that  an  agency  could 
simply  point  to  selected,  clearly  exempt  portions,  ignore  disclosable  sections, 
and  persuade  the  court  that  the  entire  mass  is  exempt."  484  U.S.  820  at  826. 
The  description  precisely  identifies  the  calculated  obfuscation  practiced  by 
Defendants  in  their  "Response." 

I.  DEFENDANTS  HAVE  FAILED  TO  COMPLY  WITH  THIS  COURT'S  REQUIREMENT  TO  MAKE  A 
DETAILED  ANALYSIS  OF  ALL  DOCUMENTS  CLAIMED  TO  BE  EXEMPT. 

A.  Although  this  Court's  Order  directed  a  detailed  analysis  of  "all"  documents 
claimed  to  be  exempt,  the  Court  will  nowhere  find  an  explicit  statement  by  defend- 
ants that  the  "Response"  does,  in  fact,  describe  "all"  documents.  Instead,  without 
stating  whether  all  documents  are  reported  on,  defendants  merely  submit  the 
aflidavits  of  three  Internal  Revenue  Service  employees  and  leave  to  the  Court  and 
the  Plaintiff  to  speculate  whether  "all"  documents  have  in  fact  been  covered 
thereby.* 

B.  The  most  flagrant  examples  of  non-compliance  apear  in  the  affidavit  of 
Richard  J.  Morris.  That  afiidavit  demonstrates  an  obvious  non-compliance  with 
the  Court's  Order  for  detailed  analysis.  The  following  instances  are  exemplary, 
but  hardly  exhaustive,  of  the  Morris  affidavit  deficiencies :  ^ 

Paragraph  3e  of  the  Morris  affidavit  cites  the  existence  of  "190  pages  of  infor- 
mation furnished  by  Mr.  Chamberlain  .  .  ."  with  not  even  a  suggestion  of  an 
effort  of  analysis  of  each  individual  document. 

Paragraph  3i  recites  the  existence  of  "52  pages  of  correspondence  with  the 
United  States  Department  of  Justice  concerning  Mr.  Chamberlain's  suit  for  re- 
fund and  recomputation  of  tax  for  the  years  1958  through  1961."  No  effort  is 
made  to  provide  the  Court  with  any  information  that  would  help  in  determining 
whether  and  to  what  extent  non-exempt  materials  are  included. 

Paragraph  3n  reports  "94  pages  of  miscellaneous  correspondence  relating  to 
Mr.  Chamberlain  and  related  taxpayers  for  current  examination  and  prior  years 
in  litigation."  No  attempt  is  made  to  analyze  any  of  those  94  pages. 

Paragraph  3o  reports  "75  pages  of  miscellaneous  correspondence  .  .  .". 

Paragraph  3p  reports  an  undisclosed  number  of  items  of  "miscellaneous 
correspondence." 


2  484  F.2(l  820  (Apo.  T>.C..  1973). 

3  Compare  484  F.2d  820,  82G,  et  seq. 

*  There  is  ample  groumi  to  conclude  they  have  not  been.  See  for  example  Paragraph  4 
of  the  Affidavit  of  Richard  J.  Morris  which  contains  a  blatant  admission  that  some  16 
documents  undescribed  "may  possibly  be  within  the  scope  of  the  reciuest"  and  there  are 
"possibly  other  documents  within  the  files  of  the  Internal  Revenue  Service"  with  respect 
to  which  not  even  a  pretense  of  analysis  has  been  made.  Xo  description  is  given  of  the 
criteria  that  distinguish  those  categories  admittedly  within,  from  those  asserted  without, 
the  scope  of  Plaintiff's  request. 

^  Ironically,  this  affiant  identifies  himself  as  a  member  of  the  "Freedom  of  Information 
Group,  Disclosure  Staff.''  Although  10  years  ahead  of  1984.  these  designations  presage  the 
Orwelliau  "Ncwspeak"  in  which  "war"'  means  "peace,"  "disclosure''  means  "concealment," 
etc. 
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Paragraph  3ii  reports  "114  pages  of  interdistrict  correspondence  concerning 
partners  located  in  other  districts." 

Paragraph  3kk  makes  indiscriminate  reference  to  "copies  of  complaints  and 
answers  in  civil  litigation  not  involving  federal  taxes."  No  attempt  at  explana- 
tion is  given  why  these  unidentified  pleadings  should  not  be  released. 

Paragraph  5b  of  the  Moore  affidavit  refers  to  certain  undefined  correspondence 
"regarding  the  Service's  internal  examination  in  the  expiration  of  the  statute 
of  limitations."  As  Defendants  well  know,  the  matter  of  their  evasion  of  the 
impact  of  "the  expiration  of  the  statute  of  limitations"  raises  substantial  and 
important  public  questions  of  the  fairness  of  the  IRS  treatment  of  taxpayers. 
It  is  clearly  a  highly  sensitive  matter  from  the  standpoint  of  Defendants.  By 
simply  wrapping  that  entire  matter  into  a  bundle  of  indiscriminate  materials 
without  defining  each  individual  document,  Defendants  bar  the  Court  from  mak- 
ing an  analysis  of  the  allegedly  exempt  status  of  these  materials. 

Even  this  incomplete  description  of  the  defects  in  this  single  affidavit  reflects 
that  the  Defendants  have  evaded  a  real  response  with  respect  to  more  than  5.")5 
pages  of  admittedly  relevant  documents. 

There  is  no  way  the  Court  can  make  the  necessary  determinations  relating  to 
exemption  if  all  it  has  to  rely  upon  is  references  to  "114  pages  of  interdistrict 
correspondence,"  to  "75  pages  of  miscellaneous  correspondence"  ;  to  "94  pages  of 
miscellaneous  correspondence,"  etc. 

II.    DEFENDANTS    HAVE    FAILED    TO    COMPLY    WITH    THE    REQUIREMENT   TO    CORRBXATE 
SPECIFIC   DOCUMENTS  AND  PORTIONS   THEREOF  WITH   SPECIFIC  CLAIMS  OF  EXEMPTION 

In  addition  to  the  defects  most  clearly  displayetl  in  the  Morris  affidavit,  the 
"Response"  as  a  whole  is  defective  because  it  totally  fails  to  correlate  "state- 
ments made  in  the  Government's  refusal  justification  with  the  actual  portions  of 
[each]  document"  *  in  issue. 

An  obvious  handicap  is  imposed  upon  the  Court  when  an  unsegregated  mass 
of  documents  is  claimed  to  be  exempt,  by  reliance  upon  unsegregated  and  un- 
explained references  to  the  multiple  exemptions  provided  by  the  statute. 

This  handicap  prompted  the  Vaufjhn  Court  to  require  the  indexing  and  corre- 
lating of  specific  document  portions  with  specific  exemption  claims.  Thus,  that 
Court  said : 

"From  the  record,  we  do  not  and  cannot  know  whether  a  particular  por- 
tion [of  a  document]  is,  for  example,  allegedly  exempt  because  it  constitutes 
an  unwarranted  invasion  of  a  person's  privacy  or  because  it  is  related  solely 
to  the  internal  rules  and  practices  of  an  agency.  While  it  is  not  impossible 
it  seems  highly  unlikely  that  a  particular  element  of  the  information  sought 
would  be  exempt  under  both  exemptions.  Even  if  isolated  portions  of  the 
document  are  exempt  under  more  than  one  exemption,  it  is  preposterous  to 
contend  that  all  of  the  information  is  equally  exempt  under  all  of  the  alleged 
exemptions.  It  seems  probable  that  some  portions  may  fit  under  one  exemp- 
tion, while  other  segments  fall  under  another,  while  still  other  segments  are 
not  exempt  at  all  and  should  be  disclosed.  The  itemization  and  indexing  that 
we  herein  require  should  reflect  this."  484  U.S.  820,  at  827-828. 
The  Defendants  nevertheless  proceeded  to  present  this  Court  with  a  largely 
undifferentiated,  unparticularized  description  of  a  mass  of  documents  relying 
upon  undifferentiated  and  unparticularized  claims  of  exemption. 

Thus  the  memorandum  portion  of  Defendant's  response  insists  that  all  of  the 
materials  covered  in  both  the  Wolfe  and  Nossen  affidavits ''  relating  primarily  to 
manuals,  are  exempt  under  the  provisions  of  Sections  552(b)  (2)  and  552(b)'(5) 
of  the  Statute :  that  all  are  exempt  under  the  provisions  of  an  "exemption" 
assertedly  provided  by  Section  552(A)  (2)  (C)  and  that  some  are  exempt  under 
the  provisions  of  Section  552(b)(7).  Similarly  what  appears  to  be  hundreds 
of  documents  discussed  in  Paragraph  3  of  the  Morris  affidavit,  for  example,  are 
alleged  to  be  exempt  under  the  provisions  of  Section  552(b)  (3)  and  derivatively 


6  IS4  F  2(1  820  at  827. 

"Tho  Court  shoiilfl  not  .issump  thnt  Plaintiff  concpdps  the  Wolfp  anri  Nossen  affidavits 
to  be  faultless  merely  because  no  specific  criticism  has  been  made  of  them  in  the  pre- 
fodinrr  section  of  this  memorandum.  In  fact  manv  of  the  same  defects  that  appear  in 
the  Morns  affidavit  appear  In  more  subtle  form  in  those  of  Wolfe  and  Nossen  We  see 
no  point  however  In  lensthening  the  argument  respectins:  the  inherent  deficiencies 
in  the  affidavits  beyond  the  scope  of  the  exemplary  Morris  affidavit.  The  obvious  defects 
in  that  affidavit  alone  are  suflicient  in  and  of  themselves  to  establish  the  inadequacy  of 
tlie  entire    Response.  '  "^ 

42-S4G— 75 12 


174 

under  Section  6103(a)  (1)  of  the  Internal  Revenue  Code.  Many  of  the  same 
groups  of  documents  are  allegedly  exempt  under  Sections  552(b)(5)  and 
552(b)(7). 

Finally,  the  documents  described  in  Paragraphs  5(a)  and  (b)  of  the  Morris 
affidavit  are  asserted  to  be  exempt  under  the  conditional  exemption  provided  for 
personnel  files  under  Section  552(b)(6)  of  the  Statute  as  well  as  Section 
552(b)  (7),  even  though  Mr.  Morris'  affidavit  totally  fails  to  state  with  anything 
even  approaching  the  required  specificity,  precisely  what  documents  are  covered 
within  his  categories  5(a)  and  5(b)  and  what  attributes  of  each  subject  it  to 
one  or  both  of  the  claimed  exemptions. 

The  simple  task  imposed  on  the  Defendants  by  this  Court's  April  12  Order,  is 
hardly  insurmountable.  That  Order  required  that  they  do  no  more,  essentially, 
than  would  any  civil  litigant  seeking  to  defend  a  claim  of  privilege  in  ordinary 
documentary  discovery  proceedings;  i.e.,  (1)  identify  each  document  by  date, 
author,  and  recipient,  and  provide  a  detailed  description  of  the  various  subject 
matters  of  the  document  that  may,  nevertheless,  conceal  its  actual  substance ; 
(2)  specify  those  parts  claimed  to  be  exempt  and  (3)  explain,  by  reference  to 
each  claim  of  "privilege"  (specific  statutory  exemption)  assertedly  applicable 
why  that  particular  "privilege"   (exemption)  is  claimed  to  apply.® 

CONCLUSION 

Clearly,  then,  the  Defendants  have  engaged  in  precisely  the  kind  of  game  with 
this  Court  about  which  the  Vaughn  opinion  warned.  As  predicted  by  Vaughn  (p. 
3^,  supra),  they  have  attempted  to  shift  to  this  Court  their  burden  of  analyzing 
documentary  materials  that  the  Court  could  not  conceivably  analyze  because  it 
has  not  been  provided  with  adequate  information. 

Although  Defendants  have  shifted  the  work  burden  to  the  Court,  they  have 
failed  to  sustain  their  statutory  burden  of  proof."  Moreover  they  have  deprived 
Plaintiff  of  any  opportunity  to  assist  the  Court  in  this  matter.  It  would  be  a 
waste  of  the  Court's  time  for  Plaintiff  to  attempt  to  argue,  at  this  time,  whether 
any  specific  exemption  applies  to  any  specific  document,  when  Defendants  have 
largly  assured  the  impossibility  of  Plaintiff's,  or  the  Court's,  identification  of 
any  specific  document  or  portion  thereof." 

Defendants'  sad  excuse  for  a  "response"  is  no  accident.  Defendants  are  well 
aware  of  their  duties.  In  the  nine  months  since  the  Vaughn  decision  issued.  Plain- 
tiff has  repeatedly  called  to  the  attention  of  Defendants  the  existence  and  require- 
ments of  that  decision.  This  Court  applied  those  standards  in  its  Order  of  April 
12. 

The  sanctions  authorized  by  Rule  37(b)  (2)  (A)-(C)  FRCP  should  now  be 
invoked  by  the  Court."  If  the  Court  should  choose  not  to  grant  Plaintiff  judg- 
ment by  default  as  to  all  aspects  of  this  case,  pursuant  to  Rule  37,  then  at  least 
Defendants  should  be  required  strictly  and  promptly  to  comply  with  the  April  12 
Order,  as  well  as  fully  to  respond  to  the  interrogatories  identified  in  Plaintiff's 
January  3,  1974,  Motion  to  Compel  Discovery,  amended  January  25." 


8  Thus,  it  is  iiardly  sufficient  merely  to  state,  for  example,  that  exemption  5  (5  U.S.C. 
§  552(b)(5))  relating  to  Intra-ageney  memoranda,  would  apply.  It  would  be  essential 
to  sliow  not  merely  that  the  specific  document  in  issue  is  an  intra-agency  memorandum 
but  to  explain  why  it  "would  not  be  available  by  law  to  a  party  .  .  .  in  "litigation  with 
the  agency."  Similarly,  in  the  case  of  Exemption  6,  it  is  essential  to  explain  not  merely 
that  the  document  in  issue  is  part  of  a  "personnel  file,"  but  to  explain  tliat,  and  why, 
"disclosure  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy,"  etc. 
Instead  of  performing  that  exercise  Defendants  have  left  the  task  for  this  Court. 

^  The  only  contested  fact  issue  In  tliis  case  is  whether  Defendants  have  produced  the 
data  essential  to  a  Couurt  determination  whether  the  agency  has  sustained  its  action. 
The  statute  provides  that  "the  burden  is  on  the  agency  to  sustain  its  action."  By  failing 
to  comply  with  this  Court's  April  12  Order,  Defendantshave  failed  to  sustain  their  burden. 

1"  Some  issues  relating  to  limited  aspects  of  the  Wolfe  and  Nossen  affidavits  may  now 
be  susceptible  of  argument  to.  and  disposition  by,  the  Court.  If  Plaintiff  were  to  attempt 
to  argue  those  limited  issues  based  on  partly  concealed  data,  at  this  time,  however, 
piecemeal  consideration  and  disposition  would  he  required  by  the  Court,  since  disnosition 
of  a  substantial  secment  of  the  entire  case  is  dependent  upon  information  that  Defendants 
have  not  made  available  to  Plaintiff  or  to  the  Court. 

n  See  Plaintiff's  Alotion  to  Strike,  etc.  filed  'Xovemlier  29.  1973. 

'-The  Court  has  brnad  equitable  powers  to  aid  It  in  assuring  prompt  compliance.  They 
iunludo  the  nower  to  enjoin  any  further  IKS  action  in  the  substantive  tax  dispute  between 

Renefjotintion   Board  v.   Bannercrnft  Clofhinq  Compani/,  Inc., IT.R.  ,  .39   L.  Ed. 

Plaintiff  and  IRS,  pending  disposition  of  tliis  Freedom  of  Information  Act  suit:  see 
'^d  f-  (10V4)  discussed  in  correspondence  from  the  parties  hereto  to  this  Court  of  March 
6  and  8,  1974 
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Upon  Defendants  compliance  with  the  April  12  Order,  Plaintiff  will  be  able 
rationally  to  present,  and  this  Court  will  be  able  to  dispose  of,  legal  argument 
with  respect  to  the  exemption  issues  with  which  Defendants  have  thus  far 
^avoided  dealing. 

Respectfully  submitted, 
Of  Counsel. 

Lester  M.   Bridgman, 
Jeffrey  M.  Lang, 

Bridgeman  &  Pyeatt, 
1030  Fifteenth  St.,  N.W., 

Washington,  B.C.  20005. 
C.  B,  Arendall,  Jr., 
Satterlee  d  Stephens,  277  Park  Avenue, 

New  York,  N.Y.  10017. 
Louis  E.  Braswell, 
Hand,  Arendall,  Bedsole,  Greaves  and  Johnston, 

First  National  Bank  Building, 

Mobile,  Alabama  36601. 

CERTIFICATE    OF    SERVICE 

I  hereby  certify  that  I  have  this of  May  1974  served  the  foregoing  Reply 

upon  atorney  for  Defendants  by  first  class  mail  postage  prepaid. 

Senator  Kennedy.  Fine. 

The  subcommittee  stands  in  recess. 

[^Vhereupon,  at  12 :35  p.m.,  the  subcommittee  recessed,  subject  to 

call  of  the  Chair.] 


[The  following  material  was  received  by  the  subcommittee  relating 
to  matters  discussed  in  the  hearings :] 

Department  of  the  Treasury 

Internal  Revenxje  Service. 
Washington,  D.C.,  October  23, 1974. 
Hon.  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  In  view  of  your  interest  in  tlie  manner  in  wliich  the 
Internal  Revenue  Service  is  maliing  materials  available  to  the  public,  I  am  en- 
closing a  copy  of  a  recent  news  release  announcing  a  reduction  in  charges  for 
copies  of  various  documents.  I  would  like  to  call  your  particular  attention  to 
the  statement  of  our  practice  of  not  charging  for  requests  from  low-income  or 
hardship  cases,  or  those  from  disaster  areas. 

We  believe  that  these  new,  lower  charges  will  make  it  much  easier  for  inter- 
ested persons  to  obtain  documentary  materials.  These  charges  do  not  apply,  of 
course,  to  those  materials  necessary,  or  helpful,  for  the  preparation  of  tax  re- 
turns. Such  materials  will  continue  to  be  available  free  of  charge. 

Although  these  changes  will  mean  that  the  IRS  will  have  increased  unreim- 
bursed costs  in  this  general  area,  we  believe  that  this  is  an  acceptable  cost  of 
informing  the  interested  public  about  IRS  operations. 

With  kind  regards, 
Sincerely, 

Donald  C.  Alexander. 

Coininisisloner. 

Enclosure. 

Department  of  the  Treasury, 

Internal  Revenue  Service, 

Washington,  B.C. 
News  Release,  IR-1428 

Washington,  D.C. — The  Internal  Revenue  Service  today  announced  reduction 
of  the  $1  per  page  charge  for  taxpayers  wishing  to  obtain  copies  of  their  own 
tax  returns.  The  charge  has  been  lowered  to  $1  for  the  first  page  and  10  cents 
for  each  additional  page. 

The  IRS  also  announced  a  reduction  in  charges  for  copies  of  other  returns 
and  related  documents  that  may  be  made  public  under  the  law.  For  example, 
copies  of  applications  and  returns  of  tax  exempt  organizations,  are  lowered  from 
$1  per  page  to  $1  for  the  first  page  and  10  cents  for  each  additional  page. 

Copies  of  documents  available  in  IRS  Freedom  of  Information  Reading  Rooms 
will  continue  to  be  10  cents  per  page.  However,  the  $1  minimum  charge  for 
copies  of  documents  available  under  the  Freedom  of  Information  Act  has  been 
eliminated. 

There  are  no  charges  for  merely  inspecting  documents  in  IRS  ofiBces.  Other 
charges,  which  remain  unchanged  are  as  follows  : 

Copies  of  documents  not  located  in  FOI  Reading  Rooms  are  10  cents  per 
page  plus  $3.50  per  hour  or  fraction  of  an  hour  search  charge  for  locating 
and  assembling  the  material. 

If  IRS  certification  of  copies  of  returns  or  other  documents  is  needed, 
each  certification  is  $1. 

The  charge  for  each  25  pages  or  less  of  unpriced,  printed  material  is  25 

cents. 

The  IRS  will  continue  its  no-charge  practice  on  requests  for  copies  of  tax 

returns  from  individuals  in  low  income  brackets  or  hardship  circumstances,  or 

from  those  who  reside  in  disaster  areas.  This  practice  will  now  also  apply  to 

requests  under  the  Freedom  of  Information  Act. 

Applicable  provisions  in  Revenue  Procedures,  Regulations  and  the  Statement 
of  Procedural  Rules  will  be  revised  or  amended  to  reflect  changes  in  user  fees. 

(176) 
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Depabtment  of  the  Treasury, 

Internal  Revenue  Service, 
Washin[/to)i,  D.V.,  July  29,  197/f. 
Hon.  Edward  :M.  Kennedy, 

Vhairman,  Suhconiniittcc  on  Administrative  Practice  and  Procedure, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Kennedy  :  We  have  carefully  reviev\-ecl  our  files  of  Freedom  of 
Information  Act  correspoudcnce  in  order  to  provide  an  accurate  response  to  your 
inquiry  of  June  2S,  1974. 

We  trust  that  the  enclosed  materials  will  be  satisfactory.  Please  inform  us  if 
we  may  be  of  further  assistance. 
AYith  kind  regards, 
Sincerely, 

Donald  C.  Alexander. 

Commissioner. 
Enclosures. 

Responses  to  Freedom  of  Information  Requests 

(January  1,  1974-June  30,  1974) 

(a)  The  number  of  determinations  made  by  the  Service  not  to  comply  with 
requests  for  records  made  under  the  FOIA,  and  the  reasons  for  such 
determination. 

During:  the  six-month  period  involved,  the  Service  denied  sixty-five  requests 
for  records.  As  some  requests  involved  more  than  one  type  of  record  and  some 
records  are  subject  to  more  than  one  exemption,  a  total  of  one  hundred  and  sixty-  , 
five  exemptions  were  cited,  as  follows  : 

(b)  (1)  specifically  required  by  Executive  Order  to  be  kept  secret  in  the 
interest  of  the  national  defense  or  foreign  policy- — not  used. 

(b)  (2)  related  solely  to  the  internal  personnel  rules  and  practices  of  an 
agenc.v — 14  instances. 

(b)  (3)  specifically  exempted  from  disclosure  by  statute — 37  instances, 
(b)  (4)    trade  secrets  and  commercial  or  financial  information  obtained 
from  a.  ])erson  and  privileged  or  confidential — 33  instances. 

(b)  (5)  inter-agency  or  intra-agency  memorandums  or  letters  which  v.'ould 
not;  be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with 
the  agency — 48  instances. 

(b)  (6)  personnel  and  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy — 
3  instances. 

(b)  (7)  investigatory  files  compiled  for  law  enforcement  purposes  except 

to  the  extent  available  by  law  to  a  party  other  than  an  agency— 30  instances. 

(b)  (8)    contained  in  or  related  to  examination,  operating,  or  condition 

reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

for  the  regulation  or  supervision  of  financial  institutions — not  used. 

(b)  (9)  geological  and  geophysical  information  and  data,  including  maps, 
concerning  wells — not  used. 
Fifty-seven  per  cent  of  the  denials  involved  information  which  we  are  pro- 
hibited by  law  from  disclosing,  including  other  taxpayers'  returns,  Technical 
Advice  Memorandums,  Letter  Rulings,  and  intra-agency  memorandums  identi- 
fying and  relating  to  the  tax  affairs  of  specific  taxpayers.  All  of  the  uses  of 
Exemption  (b)(4),  half  of  the  uses  of  Exemption  (b)(5),  all  of  the  uses  of 
Exemption  (b)  (0),  and  two-thirds  of  the  uses  of  Exemption  (b)  (7)  applied  to 
requests  which  were  also  denied  under  Exemption  (b)  (3)  as  specifically  pro- 
hibited from  disclosure  by  statute. 

The  balance  of  the  denials  used  various  combinations  of  Exemptions  (b)  (2), 
(b)  (5).  and  (b)  (7)  to  deny  requests  for  exempt  information  whose  release  would 
have  significantly  impeded  tax  administration  and  hindered  law  enforcement. 

Eleven  per  cent  of  all  denials  involved  individuals  under  investigation  re- 
questing workpapers,  conference  reports  or  investigatory  files  pertaining  to 
themselves. 

Eighteen  per  cent  of  all  denials  involved  law  enforcement  techniques,  toler- 
ances, and  criteria  whose  usefulness  would  be  destroyed  if  they  became  known 
to  the  public.  The  majority  of  these  requests  pertained  to  criminal,  rather  than 
civil,  law  enforcement  procedures. 
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Foui'teen  per  cent  of  all  denials  involved  requests  for  inter-  or  intra-agency 
memorandums  containing  expressions  of  opinion  or  making  recommendations, 
attorneys'  work  products,  drafts,  or  background  files  whose  release  would  in- 
hibit internal  communication. 

Our  records  indicate  that  in  ten  denials  the  Service  made  available  a  part 
of  the  information  requested  or  provided  alternative  information  which  was 
believed  to  be  helpful  to  the  requester. 

(b)  The  number  of  appeals  .  .  .  and  the  reason  for  the  action  upon  each  ap- 
peal that  resulted  in  a  denial  of  information. 

During  the  six-month  period  involved,  the  Service  responded  to  fifteen  ap- 
peals. Two  were  granted.  Thirteen  were  denied.  Thirty-four  exemptions  were- 
applicable  to  the  thirteen  denials,  as  follows  : 

(b)  (D— Not  used. 

(b)  (2)— Not  used. 

(b)  (3)— 8  instances. 

(b)  (4) — 8  instances. 

(b)  (5) — 8  instances. 

(b)  (6)— Not  used. 

(b)  (7) — 10  instances. 

(b)  (8)— Not  used. 

(b)  (9)— Not  used. 
Sixty-two  per  cent  of  the  denials  on  appeal  involved  information  which  we> 
are  prohibited  by  law  from  disclosing,  including  Technical  Advice  Memorandums, 
Letter  Rulings,  and  other  items  specifically  identifying  taxpayers  and  relating 
to  their  tax  affairs.  All  of  the  uses  of  Exemption  (b)  (4),  half  of  the  uses  of 
Exemption  (b)  (5),  and  .slightly  over  half  of  the  uses  of  Exemption  (b)  (7)  ap- 
plied to  requests  which  were  also  denied  iinder  Exemption  (b)  (3)  as  specifically 
prohibited  from  disclosure  by  statute. 

Thirty-one  per  cent  of  the  denials  on  appeal  involved  individuals  under  in- 
vestigation requesting  workpapers  or  investigation  files  pertaining  to  them- 
selves, and  exempt  under  (h)  (5)  and  (b)  (7). 

Seven  per  cent  (a  single  case)  involved  advisory  intra-agency  memorandums 
exempt  under  (b)  (5). 

Our  records  indicate  that  in  one  denial  on  appeal,  the  Service  made  available 
a  part  of  the  information  requested  or  provided  alternative  information  which 
was  believed  to  be  helpful  to  the  requester. 

(c)  The  time  tliat  elapsed  between  receipt  of  each  initial  FOIA  request  and 
the  transmittal  of  a  substantive  reply.  .  .  . 

In  analyzing  the  time  elapsed  for  response  we  employed  the  five  categories 
suggested  by  Mr.  Susman.  Counsel  for  the  Senate  Subcommittee  on  Administra- 
tive Practice  and  Procedure.  These  were :  1  to  10  days,  11  to  20  days,  21  to  40 
days,  41  to  60  days,  and  over  60  days. 

Readers  of  this  report  should  keep  in  mind  that  these  are  consecutive  calen- 
dar days  and  should  not  be  confused  with  workdays.  The  1  to  10  days  category 
can  never  include  more  thnn  eight  workdays  (requests  received  on  a  Monday, 
Tuesday  or  Wednesday).  The  period  would  contain  only  seven  workdays  for 
any  request  received  on  a  Thursday  and  six  workdays  for  a  request  received  on 
a  Friday.  This  would  have  to  be  further  reduced  for  periods  which  contained 
one  or  more  holidays :  for  instance,  for  a  request  received  on  December  21,  1973. 
the  1  to  10  day  category  would  only  have  contained  four  workdays  (the  period 
included  two  weekends,  Christmas  and  New  Year  Holidays,  and  two  energy 
crisis  non-work  days).  This  circumstance  resulted  in  delays  affecting  a  large 
number  of  routine  cases  received  in  the  latter  part  of  1973. 

Similarly,  the  11  to  20  days  category  would  contain  a  maximum  of  fifteen 
workdays  for  any  request  received  on  a  Monday  and  fourteen  workdays  for 
any  request  received  on  Tuesday  through  Friday,  less  any  holidays  which  might 
fall  in  the  period. 

The  importance  of  this  distinction  between  calendar  days  and  workdays  is 
that  if  the  Fifteen  Day  (excepting  Saturdays.  Sundays,  and  legal  public  holi- 
days) requirement  proposed  in  S.  2.143,  were  to  be  applied  to  the  performance 
statistics  here  being  reported,  all  the  responses  in  the  1  to  10  day  category,  all 
the  respon.ses  in  the  11  to  20  day  category  and  many  of  the  responses  in  the 
21  to  40  day  category  would  have  been  timely. 
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Durinc:  the  January  1  through  June  30,  1074  period,  the  Internal  Revenue 
Service  Issued  637  responses  to  Freedom  of  Information  requests,  as  follows : 

(Responses) 

Days : 

1-10 303 

11-20 lf^3 

21-40 13'' 

41-60 ^-1 

Over  60 31 

We  are  able,  however,  to  break  down  these  figures  to  several  categories,  which 
we  believe  provide  greater  insight : 


Category  1-10  days  11-20  days  21-40  days        41-60  days       Over  60  days 

Reading  room  grants 94  None                 None 

Routine  grants.  185  55                      54 

Unable  to  identify 14  23                     20 

Initial  grants 10  13                      26 

Denials None  12                     36 


None 

None 

22 

15 

12 

5 

20 

4 

10 

7 

Reading  Room  Grants  are  the  simplest  Freedom  of  Information  requests.  These 
cases  are  characterized  as  involving  specific  requests  for  clearly  identified  mate- 
rials which  have  already  been  deposited  in  our  Freedom  of  Information  Reading 
Room,  as  available  to  the  public.  They  involve  less  than  fifty  dollars  in  charges, 
do  not  require  any  evaluation  or  records  search,  and  do  not  require  any  cor- 
respondence. As  a  result,  these  requests  can  be  filled  by  the  Reading  Room 
Manager,  using  a  simple  Freedom  of  Information  Invoice,  and  no  review  or  clear- 
ance. All  Reading  Room  Grants  were  processed  within  the  1  to  10  day  period ;  in 
fact  most  are  mailed  on  the  same  day  received.  However,  Reading  Room  Grants 
account  for  less  than  one-sixth  of  the  responses  processed. 

Routine  Grants  involve  materials  which  have  previously  been  made  available 
or  which  are  otherwise  recognized  as  being  public  records  without  requiring  an 
initial  determination.  Routine  Grants  accounted  for  more  than  half  of  our  re- 
sponses during  this  period.  These  cases  differ  from  the  Reading  Room  Grants  in 
tliat  they  are  more  complicated,  the  requests  may  not  be  specific,  materials  re- 
quested may  not  l)e  clearly  identified,  they  may  involve  extensive  materials, 
require  consideral)le  re.search,  or  require  correspondence  in  addition  to  a  simple 
transmittal.  The  delays  in  such  cases  are  usually  related  to  the  effort  involved 
in  working  the  request  or  other  circumstances,  rather  than  to  the  need  for  mak- 
ing a  determination  of  availability.  A  majority  of  the  Routine  Grants  were 
processed  within  the  1  to  10  day  period ;  however,  some  spillover  to  later  periods 
is  evident,  reflecting  the  more  difficult  nature  of  these  cases. 

Unable  to  Identify  cases  are  those  requests  in  which  no  material  can  be  fur- 
nished because  we  are  unable  to  determine  from  the  request  what  is  wanted,  the 
requested  record  does  not  exist,  or  the  record  is  not  required  to  l)e  compiled  in 
the  form  requested.  These  cases  represented  al)out  one  tenth  of  our  responses 
during  the  period  considered.  Inasmuch  as  the  Service  maintains  a  considerable 
variety  of  records  and  no  one  person  can  be  familiar  with  them  all,  considerable 
coordination  and  review  are  required  before  we  can  conclude  that  a  requested 
record  does  not  exist.  Consequently,  an  extensive  time  framework  is  involved 
and  the  bulk  of  these  cases  are  clustered  in  the  11  to  20  day  and  21  to  40  day 
categories. 

Initial  Grants  are  cases  in  which  the  materials  requested  have  not  been  pub- 
lished, deposited  in  the  Reading  Room,  or  customarily  furnished  to  requesters, 
or  which  have  some  other  unique  aspect.  About  one-tenth  of  the  cases  processed 
during  the  six  month  period  fall  into  this  category.  These  cases  involve  all  the 
complexities  mentioned  as  causes  for  delay  applicable  to  Routine  Grants,  except 
that  since  they  involve  materials  not  previously  considered  by  our  Freedom  of 
Information  technicians  they  are  likely  to  encounter  more  difficulty  in  locating- 
these  materials  and  the  materials  are  less  familiar  when  located  than  those  in- 
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volved  in  Routine  Grants.  Moreover,  once  the  materials  have  been  identified  and 
secured,  they  must  now  be  analyzed  and  a  determination  of  availability  made. 
The  response  must  then  be  submitted  for  extensive  clearance  and  review  before 
being  issued.  Accordingly,  few  Initial  Grants  can  be  processed  witliin  the  1  to  10 
day  and  11  to  20  day  periods,  and  these  cases  are  found  clustered  in  the  21  to  40 
day  and  41  to  GO  day  periods. 

Denials  are  those  cases  in  which  the  Service  has  made  a  determination  not  to 
comply  with  a  request  for  records  made  under  the  Freedom  of  Information  Act. 
The  sixty-five  Denials  issued  during  this  six-month  period  represent  about  one 
tenth  of  our  responses.  We  do  not  differentiate  between  Routine  or  Initial  Denials  ; 
however,  most  of  the  materials  denied  would  be  immediately  recognizable  as  items 
which  we  are  prohibited  from  disclosing  by  statute.  The  Service  has,  however, 
avoided  any  tendency  to  routinely  deny  materials  in  the  belief  that  such  attitude 
would  be  inappropriate.  In  order  to  avoid  unnecessary  appeals  and  litigation,  we 
do  not  routinely  deny  a  class  of  documents,  when  in  fact  the  specific  document 
requested  may  not  exist.  Moreover,  whenever  we  are  able  to  ofCer  a  part  of  the 
material  requested  or  some  alternative  material  we  attempt  to  do  so.  Those 
efforts  are  time  consuming,  as  are  the  extensive  reviews  and  clearances  neces- 
sary before  a  denial  can  be  issued.  We  believe  these  delays  reflect  our  commitment 
to  conscientiously  administer  the  Freedom  of  Information  Act.  Consequently, 
more  than  half  the  Denials  issued  were  clustered  in  the  21  to  40  day  period. 

(d)  The  time  that  elapsed  between  receipt  of  each  appeal  of  a  denial  and  the 
transmittal  of  a  substantive  reply. 

During  the  six  month  period,  fifteen  Appeals  were  processed  as  follows : 


Type 

1-10  days 

11-20  days 

21-40  days 

41-60  days 

Over  60  days 

Appeals  granted 

None 

None 
None 

1 
1 

None 
6 

1 

Appeals  denied... 

None 

6 

Responses  to  Appeals  require  careful  preparation  and  extensive  review.  Each 
response  to  an  Appeal  ultimately  reflects  the  personal  consideration  of  the  Com- 
missioner, or  in  the  absence  of  the  Commissioner  an  Acting  Commissioner.  The 
preparation  and  the  level  of  review  involved  necessitate  a  considerable  time 
lapse  before  an  appeal  can  be  answered.  Moreover,  wider  cvirrent  requirements, 
every  appeal  must  be  submitted  to  the  Department  of  Justice  Freedom  of  In- 
formation Committee,  if  a  denial  is  anticipated.  This  necessitates  the  prepara- 
tion of  a  written  submission  to  the  Committee  explaining  our  position,  a  review 
l)y  the  Committee  of  materials  witli  which  they  have  no  prior  acquaintance,  oc- 
casional meetings  with  the  Committee  to  discuss  the  proposed  response,  and 
finally,  the  issuance  of  a  written  recommendation  by  the  Committee.  We  have, 
therefore,  been  unable  to  process  appeals  as  promptly  as  we  should  like.  Ap- 
proximately half  of  the  responses  issued  diiring  this  period  were  clustered  in 
the  41  to  60  day  period,  whereas  half  required  more  than  60  days. 

(e)   Other  information  deemed  relevant. 

The  Service  has  sought  to  make  the  major  subject  of  request — the  Internal 
Revenue  ISIanual — readily  available  to  tlie  public. 

The  idea  of  permitting  District  Directors  and  Service  Center  Directors  to 
make  portions  of  the  Manual  available  to  the  public  is  not  new.  Small  amounts 
of  Manual  material  were  authorized  for  local  release  as  early  as  February  1970. 
Most  of  the  Manual,  except  for  law  enforcement  procedures  whose  release  would 
hinder  tax  administration,  is  now  available  to  the  public.  On  May  23,  1974,  the 
Commissioner  advised  the  field  offices  of  the  parts  of  the  Manual  which  could 
be  locally  released.  Further  announcements  will  be  made  as  more  Manual  ma- 
terial becomes  available.  In  addition  to  this  local  distribution,  two  publishers 
are  now  offering  Manual  material  for  sale  on  a  subscription  basis.  These  inno- 
vations are  expected  to  remove  the  Manual  from  the  area  of  specific  Freedom 
of  Information  requests. 
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FREEDOM   OF   INFORMATION 

1.  Definition  of  "Freedom  of  Information"  Correspondence 

The  Service  will  treat  as  a  Freedom  of  Information  Act  request  any  inquiry 
which : 

A.  Cites  the  Freedom  of  Information  Act,  the  Public  Information  Section  of 
the  Administrative  Procedure  Act.  Public  Law  90-23,  Public  Law  89-487,  5  U.S.C. 
552,  26  CFR  601.702,  or  any  variation  of  the  foregoing. 

B.  Or  appears  to  request  records  in  a  manner  which  would  indicate  that  the 
Freedom  of  Information  Act  would  have  been  cited  had  the  requester  been  aware 
of  the  Act. 

C.  Or  requests  to  inspect  or  copy  records  which  are  usually  evaluated  in  ac- 
cordance with  the  Freedom  of  Information  Act  or  which  are  in  the  Freedom  of 
Information  Reading  Room. 

D.  And  which  does  not  appear  to  be  subject  to  other  clearly  defined  guidelines, 
such  as  requests  for  copies  of  returns,  requests  for  testimony,  or  requests  for 
address  information. 

2.  Receipt  and  Control  of  Correspondence 

A.  Incoming  "Freedom  of  Information"  correspondence,  after  being  stamped 
in,  will  1)0  delivered  to  the  Chief,  Freedom  of  Information  Branch,  for  assign- 
ment or  transfer  to  the  Freedom  of  Information  Reading  Room. 

B.  After  assignment,  a  correspondence  control  card.  Form  7000,  with  the  words 
"Freedom  of  Information"  typed  thereon,  will  be  prepared. 

C.  Each  Form  7000  will  have  typed  directly  above  the  word  "Acknowledged" 
the  words  "Response  Due — with  an  appropriate  date  filled  in.  The  response  due 
date  will  be  the  tenth  working  day  after  receipt  for  an  initial  inquiry  and  the 
twentieth  working  day  after  receipt  for  appeals. 

D.  The  green  copy  of  Form  7000  will  be  maintained  as  an  open  control  file 
indexed  by  the  response  due  date,  a  card  separator  identifying  each  day  of  the 
month — one  through  thirty-one. 

E.  As  cases  are  closed,  the  Form  7000  will  ke  removed  from  the  green  control 
file  and  used  for  the  closed  control  file. 

F.  Each  morning  any  remaining  Forms  7000  for  that  date  will  be  removed 
from  the  open  control  file  and  reviewed  with  the  responsible  technician  for 
current  status.  Any  case  which  is  determined  to  be  unresolved  will  immediately 
be  acknowledged  citing  one  of  the  following  reasons  for  delay  : 

(1)  The  request  records  are  stored  in  whole  or  part  at  other  locations 
than  the  office  in  receipt  of  the  request. 

(2)  The   request   requires   the   collection   of   a   substantial   number   of 
specified  records. 

(3)  The  request  is  couched  in  categorical  terms  and  requires  an  extensive 
search  for  the  records  responsive  to  it. 

(4)  The  requested  records  have  not  been  located  in  the  course  of  a  rou- 
tine search  and  additional  efforts  are  being  made  to  locate  them. 

(5)  The  requested  records  require  examination  and  evaluation  to  deter- 
mine if  they  are  exempt  from  disclosure. 

(ISl) 
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(G)    The  requested  records  or  some  of  them  involve  the  responsibility 
of  another  ajrency  or  another  hnreaii  or  office  of  the  Department  whose 
assistance  or  views  are  being  sought  in  processing  the  request. 
(7)  Such  other  reason  as  may  be  the  actual  cause  for  the  delay. 
G.  When  additional  time  is  required  for  one  or  more  of  the  above  reasons, 
the  written  acknowledgment  shall  include  a  notation  of  the  reason  for  the  delay 
and  as  definite  an  indication  as  possible  of  the  time  required  for  a  decisive 
response.   If  it  is  not  possible   to  accurately   assess   the  time   required   for   a 
final  response,  the  acknowledgment  will  indicate  a  target  date  of  ten  additional 
workdays   for  initial   requests   and   twenty   additional   workdays   for   appeals. 
The  nevk-  response  due  dnte  will  be  indjcni-ed  on  the  Form  7000,  which  will  be 
pla'-ed  in  the  open  control  file  for  further  follow-up. 

H.  Any  case  which  remains  unresolved-  upon  the  expiration  of  the  extended 
response  date  will  be  brought  to  the  immediate  attention  of  the  Chief,  Freedom 
of  Information  Branch. 

3.  Processing    the  Request 

A.  The  technician  to  whom  a  request  is  assigned  will  determine  whether 
the  material  requested  has  previously  been  made  available  or  requires  further 
determination,  by  researching  the  FOI  Card  Index,  piior  cases,  and  Reading 
Room  Card  Catalog. 

R.  Materials  which  have  been  previously  made  available  do  not  require  any 
concurrence,  provided  concurrence  was  obtained  on  the  original  grant.  The 
Form  1725  routing  the  material  to  the  Chief,  Disclosure  Staff,  should  identify 
the  name,  case  number,  and  date  of  the  prior  grant. 

C.  Materials  which  require  further  determination  should  be  obtained  and 
analyzed.  An  informal  meeting  may  be  held  with  representatives  of  the  affected 
division  in  an  effort  to  obtain  mutual  agreement  on  the  proposed  reply.  The 
response  should  be  routed  throuirh  the  affected  divisions,  the  designated  attorney 
in  the  General  Litigation  Division,  Office  of  Chief  Counsel,  and  (if  a  denial) 
the  Assistant  to  the  Commissioner  (Public  Affairs).  Reouests  concerning  internal 
procedures  governing  the  conduct  of  business  in  the  Commissioner's  office  will 
be  routed  through  the  Commissioner's  otfice.  The  Form  172.5  should  contain  a 
l>rief  explanation  of  the  proposed  action  and  cite  any  other  relative  cases. 

D.  Copies  of  responses  to  requests  originating  in  District  Offices,  involving 
active  tax  cases,  or  offei-ing  an  opportunity  for  local  inspection  of  records  should 
be  provided  to  the  affected  district  or  other  office. 

If.  Preparation  of  Grants 

A.  Requests  which  ai"e  granted  in  their  entirety  and  which  do  not  require 
any  explanation  may  be  prepared  on  Form  M-6001  without  any  accompanying 
correspondence.  The  Form  172.5  should  identify  the  material  involved  and  should 
indicate  "No  Correspondence  Necessary."  If  concurrences  are  necessary,  they 
should  be  requested  on  the  Form  1725. 

B.  If  correspondence  must  accompany  the  Form  M-6001,  the  signatures  on 
the  correspondence  and  Form  M-6001  should  be  the  same. 

5.  Preparation  of  Denials 

A.  Denials  must  be  prepared  for  the  signature  of  the  Assistant  Commissioner 
(Compliance). 

B.  A  reference  to  the  specific  exemption  or  exemptions  under  the  Act  authoriz- 
ing the  withholding  of  the  record  or  a  part  thereof  and  a  brief  explanation  of 
how  the  exemption  applies  to  the  record  withheld  must  be  included  in  every 
denial. 

C.  An  outline  of  the  appeal  procedure  and  a  statement  that,  in  the  event 
of  denial  upon  appeal,  the  FOI  Act  makes  judicial  review  available  in  the 
T'.S.  District  Court  in  the  district  in  which  the  complainant  resides,  or  has  a 
principal  place  of  business,  or  in  which  the  agency  records  are  situated  must 
be  included  in  every  denial. 

6.  Correspondence  Filing  Procedures 

A.  Each  closed  case  will  be  numbered  when  the  reply  has  been  signed,  and 
will  be  filed  chronologically. 

B.  The  number  system  will  be  as  follows : 
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Type  of  Response  :  ^"P^  "^  manher 

(1)  Request   granted— initial 1973  (GI-1) 

(2)  Request  granted — routine 1973 (GR-1) 

(3)  Request  denied 1973(D-1) 

(4)  Appeal  granted,  or  granted  in  part 1973 (AG-1) 

(5)  Appeal  denied 1973(AD-1) 

(6)  Unable  to  identify,  record  does  not  exist,  or  record  is 

not  required  to  be  compiled 1973(U-1) 

C.  A  number  for  Request  Granted — Initial  will  be  assigned  whenever  a  re- 
quested record  is  granted  which  has  not  been  published  in  the  Federal  Register 
or  by  press  release  or  otherwise,  or  made  available  in  a  public  reading  room,  or 
which  has  not  been  customarily  furnished  to  requesters,  whether  or  not  the 
requester  makes  reference  to  the  Freedom  of  Information  Act.  Grants  which  do 
not  meet  the  above  definitions  will  be  assigned  a  number  for  Request  Granted — 
Routine. 

D.  A  copy  of  every  grant  or  denial  on  appeal  will  be  routed  to  the  Freedom 
of  Information  Reading  Room  for  inclusion  in  a  public  file. 

E.  A  copy  of  any  complete  pi-inted  record  granted,  not  already  included  in  the 
Freedom  of  Information  Reading  Room,  will  be  provided  for  addition  to  that 
collection,  if  considered  suitable. 

F.  For  each  case,  the  employee  preparing  the  response  will,  after  approval  of  the 
reply,  prepare  a  5"  x  8"  card  unless  the  information  contained  thereon  would 
be  identical  to  that  already  contained  on  such  a  card. 

The  card  will  contain  the  subject  matter  of  the  request  (cross  referenced  by 
title,  number,  and  subject  if  necessary),  a  short  statement  explaining  the  resolu- 
tion, the  identifying  number  of  the  case,  and  the  date  of  the  response. 

G.  Form  M-6001  will  be  distributed  as  follows  : 

White — -Always  goes  to  the  requester. 

Green — Always  goes  to  Fiscal  Section. 

YclloK-— 'Goes  to  the  requester  if  there  is  an  amount  due.  Goes  to  Fiscal 
Section  if  amount  submitted  with  request  results  in  full  payment. 

Pink — Always  retain  as  our  case  file. 

GnliJ — Retain  for  invoice  file,  unless  there  is  a  partial  payment  with  the 
request  leaving  a  balance  due,  in  which  the  Gold  is  forwarded  to  Fiscal  with 
the  part  payment  and  photocopy  is  made  for  retention  in  the  invoice  file. 

Technical  Information  Release,  TIR-1292 

Internal  RE\'ENT:iE  Service, 

Washington,  D.C. 

The  Internal  Revenue  Service  today  called  attention  to  an  amendment  of  the 
Statement  of  Procedural  Rules  that  relates  to  comments  received  in  response  to 
notices  of  proposed  rule  making  published  in  the  Federal  Register. 

The  amendment,  which  appeared  in  the  Federal  Register  for  Monday,  May  6, 
1974,  provides  that  designations  of  material  as  confidential  or  not  to  be  disclosed, 
contained  in  written  comments  submitted  in  response  to  notices  of  proposed  rule 
making  of  the  Internal  Revenue  Service,  will  not  be  aece])ted.  Thus,  a  person 
submitting  such  written  comments  should  not  include  material  that  he  considers 
to  be  confidential  or  inappropriate  for  disclosure  to  the  public.  It  will  be  pre- 
sumed that  every  written  comment  sulnuitted  to  the  IRS  in  response  to  a  notice 
of  proposed  rule  making  is  intended  by  the  person  submitting  it  to  be  subject  in 
its  entirety  to  public  ins]iection  and  copying. 

The  amendment  applies  only  to  comments  submitted  in  response  to  notices  of 
proposed  rule  making  published  in  the  Federal  Regis^^er  after  .lune  .5,  1974. 

It  is  anticipated  by  the  IRS  that  its  usual  form  for  a  notice  of  proposed  rule 
making  will  be  revised  to  reflect  the  new  rule. 

The  IRS  also  called  attention  to  the  fact  that  procedures  are  contained  in  the 
Statement  of  Procedural  Rules  for  members  of  the  public  to  inspect  and  to  obtain 
copies  of  written  comments  submitted  in  response  to  its  notices  of  propo.sed  rule 
making. 
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P-1-2S    {Approved  May  8,  1959) — Petitions  for  changes  in  regulations  to  he 
considered 

Interested  persons  have  the  privilege  of  petitioning  for  the  issuance,  amend- 
ment, or  repeal  of  regulations,  and  such  petitions  shall  be  considered  on  their 
merits. 

P-1-29  {Approved  March  23,  1967) — Proposed  regulations  are  of  a  confidential 
nature 

The  contents  and  status  of  proposed  regulations  are  of  a  confidential  nature 
until  the  notice  of  rule  making  is  filed  by  the  Office  of  the  Federal  Register, 
National  Ai-chives  and  Records  Service,  for  public  inspection.  Likewise,  the 
contents  and  status  of  final  regulations  are  also  of  a  confidential  nature  until 
the  Treasury  decision  is  so  filed.  During  the  period  prior  to  such  filing  of  either 
the  proposed  regulations  or  the  final  regulations,  information  cannot  be  disclosed 
to  anyone  outside  the  Department  as  to :  (1)  the  position  to  be  taken  by  the 
Department  on  a  particular  issue  in  the  regulations;  (2)  where  the  regulations 
document  has  been  routed  for  development  or  clearance;  or  (3)  current  status 
of  regulations  project.  Exceptions  may  be  made  only  by  the  Commissioner,  the 
Deputy  Commissioner,  the  Chief  Counsel,  the  Director,  Legislation  and 
Regulations  Division,  and  the  Assistant  Commissioner  (Technical). 

Advance  deUvery  of  copies  of  regulations  to  "tax  services"  permitted  in  certain 
instances 

Advance  copies  of  proposed  regulations  or  final  regulations  may  be  delivered  to 
publishers  of  "tax  services,"  with  the  understanding  that  such  regulaticms  are 
of  a  confidential  nature  and  subject  to  such  conditions  as  are  deemed  appro- 
priate, when  it  is  determined  that  such  action  is  in  the  best  interest  of  the  Serv- 
ice and  the  public. 

P-1-30  {Approved  April  27,  191'4) — Comments  concerning  proposed  regulations 

Interested  persons  are  privileged  to  submit  any  data,  views  or  arguments  in 
response  to  a  notice  of  proposed  rule  making  published  pursuant  to  5  U.S.C.  .5.53. 
Further,  procedures  are  provided  for  members  of  the  public  to  inspect  and  to 
obtain  copies  of  written  comments  submitted  in  response  to  such  notices.  Desig- 
nations of  material  as  confidential  or  not  to  be  disclosed,  contained  in  such  com- 
ments, will  not  be  accepted.  Thus,  a  person  submitting  written  comments  in  re- 
sponse to  a  notice  of  proposed  rule  making  should  not  include  tlierein  material 
that  he  considers  to  be  confidential  or  inappropriate  for  disclosure  to  the  public. 
It  will  be  presumed  by  the  Internal  Revenue  Service  tliat  every  written  comment 
submitted  to  it  in  response  to  a  notice  of  proposed  rule  making  is  intended  by 
the  person  submitting  it  to  be  subject  in  its  entirety  to  jiublic  inspection  and 
copying  in  accordance  with  proper  procedures.  The  name  of  any  person  request- 
ing a  public  hearing  and  hearing  outlines  are  not  exempt  from  dis:closure.  (Ap- 
plies only  to  comments  submitted  in  response  to  notices  of  proposed  rule  making 
published  in  the  Federal  Register  after  June  5, 1974.) 

§  60L525    Certification  of  copies  of  documents. 

The  provisions  of  paragraph  (e)  of  ?f;01..504  wi*^b  respect  to  certification  of 
copies  are  applicable  to  a  power  of  attnrnev  or  a  tax  information  authorization 
required  to  be  filed  under  §  601.522  or  §  G01.523. 

§  601.526     Revocation  of  powers   of  attorney   and  tax  information   authori- 
zations. 

The  revocation  of  the  authority  of  a  representative  covered  by  a  power  of 
attorney  or  tax  information  authorization  filed  in  an  office  of  the  Alcohol.  To- 
bacco, and  Firearms  Division  shall  in  no  case  be  effective  prior  to  the  giving  of 
written  notice  to  the  proper  official  that  the  authority  of  such  representative  has 
been  revoked. 

§  601.527     Other  provisions  applied  to  representation  in  alcohol,  tobacco,  and 
firearms  activities. 

The  provisions  of  paragraph  (b)  of  §  G01.50o,  and  of  §§  601.506  through  G01.50S 
of  this  subpart,  as  applicable,  shall  be  followed  in  officies  of  the  Alcohol,  Tobacco, 
and  Firearms  Division. 
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SUBPART   F-EUIJIS,    REGULATIONS,    AND    FORMS 

§  601.601     Rules  and  regulations. 

(a)  Formulation.  (1)  Internal  revenue  rules  or  alcohol,  tobacco,  and  firearms 
rules  take  various  forms.  The  most  important  rules  are  issued  as  regulations  and 
Treasury  decisions,  prescribed  by  the  Commissioner  or  the  Director,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms,  as  applicable,  and  approved  by  the  Secretary 
or  his  delegate.  Other  rules  may  be  issued  over  the  signature  of  the  Commissioner 
or  the  Director,  as  applicable,  or  the  signature  of  any  other  official  to  whom 
authority  has  been  delegated.  The  channeling  of  rules  varies  with  the  circum- 
stances. Regulations  and  Treasury  decisions,  except  those  relating  to  alcohol, 
tobacco,  and  certain  firearms,  are  prepared  in  the  Office  of  the  Chief  Counsel. 
Alcohol,  tobacco,  explosives,  and  certain  firearms  regulations  and  Treasury  deci- 
sions are  prepared  in  the  Office  of  the  Regulations  and  Procedures  Division  and 
reviewed  in  the  Office  of  the  Chief  Counsel,  Bureau  of  Alcohol,  Tobacco,  and  Fire- 
arms. After  approval  by  the  Commissioner  or  the  Director,  as  applicable  (and, 
in  the  case  of  regulations  relating  to  narcotics  and  certain  regulations  relating  to 
alcohol  and  tobacco  taxes,  the  approval  of  the  Commissioner  of  Narcotics  or  the 
Commissioner  of  Customs,  as  the  case  may  be)  regulations  and  Treasury  deci- 
sions are  forwarded  to  the  Secretary  or  his  delegate  for  further  consideration 
and  final  approval. 

(2)  Where  required  by  5  U.S.C.  553  and  in  such  other  instances  as  may  be 
desirable,  the  Commissioner  or  the  Director,  as  applicable,  publishes  in  the  Fed- 
KRAL  Register  general  notice  of  proposed  rules  (unless  all  persons  subject 
thereto  are  named  and  either  personally  served  or  otherwise  have  actual  notice 
thereof  in  accordance  with  law).  This  notice  includes  (i)  a  statement  of  the 
time,  place,  and  nature  of  public  rulemaking  proceedings:  (ii)  reference  to  the 
authority  under  which  the  rule  is  proposed;  and  (iii)  either  the  terms  or  sub- 
stance of  the  proposed  rule  or  a  description  of  tlie  suiijects  and  issues  involved. 

(3)  (i)  This  subparagraph  shall  apply  where  the  rules  of  this  subparagraph 
are  incori^orated  by  reference  in  a  notice  of  hearing  with  respect  to  a  notice  of 
proposed  rule  making. 

(ii)  A  person  wishing  to  make  oral  comments  at  a  public  hearing  to  which 
this  subparagraph  applies  shall  file  his  written  comments  within  the  time  pre- 
scribed by  the  notice  of  proposed  rule  making  (including  any  extensions  thereof) 
and  submit  the  outline  referred  to  in  subdivision  (iii)  of  this  subparagraph 
within  the  time  prescribed  by  the  notice  of  hearing.  In  lieu  of  the  readng  of  a 
prepared  statement  at  the  hearing,  such  person's  oral  comments  shall  ordinarily 
be  limited  to  a  discussion  of  matters  relating  to  such  written  comments  and 
to  questions  and  answers  in  connection  therewith.  However,  the  oral  comments 
shall  not  be  merely  a  restatement  of  matters  the  person  has  submitted  in  writing. 
Persons  making  oral  comments  should  be  prepared  to  answer  questions  not  only 
on  the  topics  listed  in  this  outline  but  also  in  connection  with  the  matters  relating 
to  his  written  comments.  In  order  to  be  assured  of  the  availability  of  copies  of 
such  written  comments  or  outlines  on  or  before  the  beginning  of  such  hearing,  any 
person  who  desires  such  copies  should  make  such  a  request  within  the  time  pre- 
scribed in  the  notice  of  hearing  and  shall  agree  to  pay  reasonable  costs  for  copy- 
ing. Persons  who  make  such  a  request  after  the  time  prescribed  in  the  notice  of 
hearing  will  be  furnished  copies  as  soon  as  they  are  available,  but  it  may  not  be 
possible  to  furnish  the  copies  on  or  before  the  beginning  of  the  hearing.  Except  as 
provided  in  the  preceding  sentences,  copies  of  written  comments  regarding  the 
rules  proposed  shall  not  be  made  available  at  the  hearing. 

(iii)  A  person  who  wishes  to  be  assured  of  being  heard  shall  submit,  within 
the  time  prescribed  in  the  notice  of  hearing,  an  outline  of  the  topics  he  wishes  to 
discuss,  and  the  time  he  wishes  to  devote  to  each  topic.  An  agenda  will  then  be 
prepared  containing  the  order  of  presentation  of  oral  comments  and  the  time 
allotted  to  such  presentation.  Ordinarily,  a  period  of  10  minutes  will  be  the  time 
allotted  to  each  person  for  making  his  oral  comments. 

(iv)  At  the  conclusion  of  the  presentations  of  comments  of  persons  listed  in 
the  agenda,  to  the  extent  time  permits,  other  comments  will  be  received. 

(v)  In  the  case  of  unusual  circumstances  or  for  good  cause  shown,  the  appli- 
cation of  rules  contained  in  this  subparagraph  may  be  waived. 

(vi)  To  the  extent  resources  permit,  the  public  hearings  to  which  this  sub- 
paragraph applies  may  be  transcribed. 
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(b)  Comments  on  proposed  rules — (1)  In  general.  Interested  persons  are  privi- 
leged to  submit  any  data,  views,  or  arguments  in  response  to  a  notice  of  proposed 
rule  maliing  published  pursuant  to  5  U.S.C.  553.  Furtlier,  procedures  are  provided 
in  paragrapli  (d)(9)  of  §601.702  for  members  of  tlie  public  to  inspect  and  to 
obtain  copies  of  written  comments  submitted  in  response  to  such  notices.  Desig- 
nations of  material  as  confidential  or  not  to  be  disclosed,  contained  in  such  com- 
ments, will  not  be  accepted.  Thus,  a  person  submitting  written  comments  in 
response  to  a  notice  of  proposed  rule  making  .should  not  include  therein  mate- 
rial that  lie  considers  to  be  confidential  or  inappropriate  for  disclosure  to  the 
public.  It  will  be  presumed  by  the  Internal  Revenue  Service  that  every  written . 
comment  submitted  to  it  in  response  to  a  notice  of  proposed  rule  making  is  in 
tended  by  the  person  submitting  it  to  be  subject  in  its  entirety  to  public  inspec- 
tion and  copying  in  accordance  with  the  procedures  of  paragraph  (d)  (9)  of 
§  601.702.  The  name  of  any  person  requesting  a  public  hearing  and  hearing  out- 
lines described  in  paragraph  (a)  (3)  (iii)  of  this  section  are  not  exempt  from 
disclosure. 

(2)  Effective  date.  This  paragraph  (b)  applies  only  to  comments  submitted  in 
response  to  notices  of  proposed  rule  making  of  the  Internal  Revenue  Service  pub- 
lished in  the  Federal  Register  after  June  5,  1974. 

(c)  Petition  to  change  rules.  Interested  persons  are  privileged  to  petition  for 
the  is.suance,  amendment,  or  repeal  of  a  rule.  A  petition  for  the  issuance  of  a  rule 
should  identify  the  section  or  sections  of  law  involved ;  and  a  petition  for  the 
amendment  or  repeal  of  a  rule  should  set  fortli  the  section  or  sections  of  the 
regulations  involved.  The  petition  should  also  .set  forth  the  reasons  for  the  re- 
quested action.  Such  petitions  will  be  given  careful  consideration  and  the  peti- 
tioner will  be  advised  of  the  action  taken  thereon.  Petitions  should  be  addressed 
to  the  Commissioner  of  Internal  Revenue,  Attention  :  CC  :LR  :T,  Washington,  D.C., 
20224. 

(d)  PuMication  of  rules  and  regulations — (1)  General.  All  internal  revenue 
regulations  and  Treasury  decisions  are  iiuhlished  in  the  Federal  Register  and  in 
the  Code  of  Federal  Regulations.  See  paragraph  (a)  of  §  601.702.  The  Treasury 
decisions  are  also  published  in  the  weekly  Internal  Revenue  Bulletin  and  the 
semiannual  Cumulative  Bulletin.  The  Internal  Revenue  Bulletin  is  the  authori- 
tative instrument  of  the  Commissioner  for  the  announcement  of  oflBcial  rulings, 
decisions,  opinions,  and  procedures,  and  for  the  publication  of  Treasury  deci- 
sions. Executive  orders,  tax  conventions,  legislation,  court  decisions,  and  other 
items  pertaining  to  internal  revenue  matters.  It  is  the  policy  of  the  Internal  Reve- 
nue Service  to  published  in  the  Imlletin  all  substantive  and  procedural  rulings  of 
importance  or  general  interest,  the  publication  of  which  is  considered  necessary 
to  promote  a  uniform  application  of  the  laws  administered  by  the  Service.  Pro- 
cedures set  forth  in  Revenue  Procedures  published  in  the  bulletin  which  are  of 
general  applicability  and  which  have  continuing  force  and  effect  are  incorporated 
as  amendments  to  the  Statement  of  Bulletin  do  not  not  have  the  force  and  effect 
of  Treasury  Department  Regulations  (including  Treasury  decisions),  but  are 
published  to  iirovide  precedents  to  be  used  in  the  disposition  of  other  cases,  and 
may  be  cited  and  relied  upon  for  that  purpose.  No  unpublished  ruling  or  decision 
will  be  relied  on,  used,  or  cited,  by  any  officer  or  employee  of  the  Service  as 
a  precedent  in  the  disposition  of  other  cases. 

(e)  Taxpayers  generally  may  rely  upon  Revenue  Rulings  published  in  the 
Bulletin  in  the  determining  the  tax  treatment  of  their  own  transactions  and  need 
not  request  specific  rulings  applying  the  principles  of  a  published  Revenue  Rul- 
ing to  the  facts  of  their  particular  cases.  However,  since  each  Revenue  Ruling 
represents  the  conclusion  of  the  Servic*e  as  to  the  application  of  the  law  to  the 
entire  state  of  facts  involved,  taxpayers.  Service  personnel,  and  others  concerned 
are  cautioned  against  reaching  the  same  conclusion  in  other  cases  unless  the 
facts  and  circumstances  are  substantially  the  same.  They  should  consider  the 
effect  of  subsequent  legislation,  regulations,  court  decisions,  and  revenue  rulings. 

(f )  Comments  and  suggestions  from  taxpayers  or  taxpayer  gi-oups  on  Revenue 
Rulings  being  prepared  for  publication  in  the  Bulletin  may  be  solicited,  if  justi- 
fied by  special  circumstances.  Conferences  on  Revenue  Rulings  being  prepared 
for  publication  will  not  he  granted  except  where  the  Service  determines  that  such 
action  is  justified  by  special  circumstances. 


187 

(vi)  Statements  of  procedures  whioh  affect  the  rights  or  duties  of  taxpayers  or 
other  members  of  the  public  under  the  Code  and  rehited  statutes  will  be  pub- 
lished in  the  Bulletin  in  the  form  of  Revenue  Procedures.  Revenue  Procedures 
usually  reflect  the  contents  of  internal  management  documents,  but,  where  ap- 
propriate, they  are  also  published  to  announce  practices  and  procedures  for  guid- 
ance of  the  public.  It  is  Service  practice  to  publish  as  much  of  the  internal  man- 
agement document  or  communication  as  is  necessary  for  an  understanding  of  the 
procedure.  Revenue  Procedures  may  also  be  based  on  internal  management  docu- 
ments which  should  be  a  matter  of  public  knowledge  even  though  not  necessarily 
affecting  the  rights  or  duties  of  the  public.  When  publication  of  the  substance  of 
a  Revenue  Procedure  in  the  Federal  Register  is  required  pursuant  to  5  U.S.C. 
552,  it  will  usually  be  accomplished  by  an  amendment  of  the  Statement  of  pro- 
cedural Rules'  (26  CFR  Part  60). 

(vii)  (a)  The  Assistant  Commissioner  (Technical)  is  responsible  for  admin- 
istering the  system  for  the  publication  of  Revenue  Rulings  and  Revenue  Pro- 
cedures in  the  Bulletin,  including  the  standards  for  style  and  format. 

(ft)  In  accordance  with  the  standards  set  forth  in  subdivision  (iv)  of  this  sub- 
paragraph, each  Assistant  Commissioner  is  responsible  for  the  preparation  and 
appropriate  referral  for  publication  of  Revenue  Rulings  reflecting  interpretations 
of  substantive  tax  law  made  by  his  ofltice  and  communicated  in  writing  to  tax- 
payers or  field  offices.  In  this  connection,  the  Chief  Counsel  is  responsible  for 
the  referral  to  the  appropriate  Assistant  Commissioner,  for  consideration  for  pub- 
lication as  Revenue  Rulings,  or  interpretations  of  substantive  tax  law  made  by 
his  Office. 

(c)  In  accordance  with  the  standards  set  forth  in  subdivision  (iv)  of  this  sub- 
paragraph, each  Assistant  Commisioner  and  the  Chief  Counsel  is  responsible  for 
determining  whether  procedures  established  by  any  office  under  his  jurisdiction 
should  be  published  as  Revenue  Procedures  and  for  the  initiation,  content,  and 
appropriate  referral  for  publication  of  such  Revenue  Procedures. 

(3)  All  Bureau  of  Alcohol,  Tobacco  and  Firearms  regulations  and  Treasury 
decisions  are  published  in  the  Federal  Register  and  in  the  Code  of  Federal  Reg- 
ulations. The  Treasury  decisions  are  also  published  in  the  monthly  Alcohol,  To- 
bacco and  Firearms  Bulletin.  The  Alcohol,  Tobacco  and  Firearms  Bulletin  is  the 
authoritative  instrument  of  the  Director,  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms, for  announcing  official  rulings  and  procedures  of  the  Bureau  and  f^ir  pub- 
lishing Treasury  decisions,  legislation,  administrative  matters,  and  other  items 
of  general  interest.  The  Bulletin  incorporates,  into  one  publication,  all  matters  of 
the  Bureau  wiiich  are  of  public  record.  It  is  the  policy  of  the  Bureau  to  publish 
in  the  Bulletin  all  substantive  rulings  necessary  to  promote  a  uniform  applica- 
tion of  all  laws  administered  by  the  Bureau  as  well  as  all  rulings  that  supersede, 
revoke,  modify,  or  amend  any  of  those  previously  published  in  the  Bulletin  (in- 
cluding those  published  prior  to  July  1.  1972.  in  the  Internal  Revenue  Bulletin). 
Procedures  relating  solely  to  matters  of  internal  management  are  not  published ; 
however,  industry  regulations  appearing  in  internal  management  documents  and 
statements  of  internal  practices  and  procedures  that  affect  the  rights  and  duties 
of  the  public  are  published.  Rulings  and  procedures  reported  in  the  Bulletin  do 
not  have  the  force  and  effect  of  Treasury  Department  Regulations,  but  they  may 
be  used  as  precedents.  In  applying  published  rulings  and  procedures,  the  effect 
of  subsequent  legislation,  regulations,  court  decisions,  rulings,  and  procedures 
must  be  considered.  Concerned  parties  are  cautioned  against  reaching  t])c  same 
conclusions  in  other  cases  unless  the  facts  and  circumstances  are  substantially 
the  same.  The  Bulletin  is  published  monthly  and  may  be  obtained  from  the  Super- 
intendent of  Documents  on  a  subscription  ba.sis.  Bulletin  contents  of  a  permanent 
nature  are  consolidated  each  calendar  year  into  cumulative  issues,  which  are 
sold  on  a  single-copy  basis. 

(e)  Foreign  tax  law.  (1)  The  Service  will  accept  the  interpretation  placed  by 
a  foreign  tax  convention  country  on  its  revenue  laws  which  do  not  affect  the  tax 
convention.  However,  when  such  interpretation  conflicts  with  a  provision  in  the 
tax  convention,  reconsideration  of  that  interpretation  may  be  requested. 

(2)  Conferences  in  the  National  Office  of  the  Service  will  be  granted  to  repre- 
sentatives of  American  firms  doing  business  abroad  and  of  American  citizens 
residing  al)road.  in  order  to  discuss  with  them  foreign  tax  matters  v»ith  respect 
to  those  countries  with  which  we  have  tax  treaties  in  effect. 
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Telegkaphic  Message 


May  23,  J974. 


All  Regional  Commissioners  Internal  Revenue  Service. 

AH  District  Directors  Internal  Revenue  Service. 

All  Service  Center  Directors  Internal  Revenue  Service. 

(Priority)  (MSARD  and  MSASC)  reference  Freedom  of  Information  Act  and 
Internal  Revenue  manual.  We  have  underway  a  project  to  separate  the  manual 
into  two  parts — a  larger  portion  which  will  be  available  to  the  public  generally, 
not  just  to  particular  groups  or  organizations  and  a  smaller  portion  containing 
inforuuitiou  which  is  considered  exempt  from  disclosure  under  the  FOIA  and 
will  not  be  released. 

The  above  is  an  outgrowth  of  our  on-going  declassification  program  which  has 
resulted  in  many  segments  of  the  manual  being  declassified.  However,  many  of 
these  declassified  segments  have  not  been  reissued  so  that  current  issues  bear 
the  official  use  only  notation.  To  ensure  uniform  standards  and  understanding,  a 
listing  of  manual  material  which  addresses  can  malie  available  to  the  public 
follows : 


Seoment 

Part  O. 

All  Part  I,  except  IRM  Handbooks 
1218,  1279.  and  1(18)10  through 
1(18)  (10)0  series  of  handbooks. 

IRM  Handbook  4810. 

All  Part  V,  except  IRM  .5170  Hand- 
book and  MT  Part  V-Index^  (7- 
29-70). 

All  Part  VIII,  except  IRM  8(24)30 
Handbook. 

All  Part  IX,  except  IRM  Handbooks 
9180  and  9900. 

All  Part  X.  except  IRM  (10)111  and 
(10)261   Handbooks. 

All  Part  XI. 

All  Part  XII. 


AutJiority 

Not  classified  OUO. 
MT  1200-127,  11-5-73  and  other  chap- 
ter MT's  subsequently  issued. 

MT  4810-82,  8-2-73. 
This  telegram,  plus  individual  chap- 
ter MT's  previously  issued. 

MT    8(23)00-12,    10-3-73    and    other 

chapter  MT's  subsequently  issued. 
This  telegram,  plus  individual  chapter 

MT's  previouslv  issued. 
MT    (10)200-6,    11-12-73.    and    other 

chapter  MT's  subsequently  issued. 
MT     (11)500-6,    10-11-73    and    other 

chapter  MT's  subsequently  issued. 
This  telegram. 


Requests  for  manual  and  other  material  for  which  disclosure  instructions 
have  not  been  issued  will  continue  to  be  promptly  acknowledged  and  forwarded 
directly  to  disclosure  staff,  oflSce  of  assistant  commissioner  (compliance),  CP  :D, 
as  prescribed  in  Chapter  (21)00  of  IRM  1272  and  Section  4  of  MS  l(19)G-32, 
Amend.  4.  This  applies  to  all  requests  including  those  from  requesters  who  may 
be  subjects  of  collection,  audit,  intelligence  or  appellate  activity  or  may  be 
involved  in  a  civil  or  criminal  court  action. 

Donald  C.  Alexander, 

Commissioner. 

[Reprint  from  Internal  Revenue,  Cumulative  Bulletin,  1972-1  (Jan.-Jun.)  Dept.  of 

the  Treasury — TRS] 


Section  6103. 


-Publicity  of  Returns  and  Disclosure  of  Information  as  to 
Persons  Filing  Income  Tax  Returns 


26  CFR  301.6103(a)— 1:  Inspection  of  returns  hy  certain  classes  of  persons  and  State 
and  Federal  Government  eslahilshments  pursuant   to  Executive  order. 

Inspection  by  certain  classes  of  persons  and  State  and  Federal  Government 
establishments  of  returns  made  in  respect  of  certain  taxes  imposed  by  the  In- 
ternal Revenue  Code  of  1954. 

E.G.    11650 

By  virtue  of  the  authority  vested  in  me  by  section  6103(a)  of  the  Internal 
Revenue  Code  of  1954,  as  amended  (26  U.S.C.  6103(a)),  it  is  hereby  ordered 
that  returns  made  in  respect  of  the  taxes  imposed  by  chapters  1,  2,  3,  5,  6,  11,  12. 
and  32,  subchnpters  R  and  C  of  chapter  33,  subchapter  B  of  chapter  37,  and 
chapter  41  of  such  Code  shall  be  open  to  inspection  by  certain  classes  of  persons 
and   State  and   Federal  Government  establishments  in  accordance  and  upon 
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compliance  with  the  rules  and  regulations  prescribed  by  the  Secretary  of  the 
Treasury  in  Treasury  decision  6543  [C.B.  1961-1,  671],  relating  to  inspection 
and  use  of  returns  by  such  classes  of  persons  and  State  and  Federal  Govern- 
ment establishments,  approved  by  the  President  on  January  17.  1961,  the 
amendments  thereto  approved  bv  the  President  on  xVpril  4.  1963  [T.D.  6646. 
C.B.  1963-1,  299],  and  March  IS,  1965  [T.D.  6809.  C.B.  1965-1.  531],  and  the 
amendment  thei'eto  approved  by  me  this  date  [T.D.  7162,  below]. 

Richard  Nixon 
The  White  House. 
February  16,  1972. 

(Filed  in  the  Office  of  the  Federal  Register  on  February  16,  1972,  2  :.t8  p.m.,  and  pub- 
lished in  the  issue  of  the  Federal  Register  for  February  19,  1972,  37  F.R.  7339) 


26  CFR  S01.6103(a)-1:  Itixpection  of  returns  by  certain  claxspj)  of  persons  and  State 
and  Federal  Government  establishments  pursuant  to  Executive  order. 

T.D.    7162 

Title  26. — Interxal  Revenue. — Chapter  I,  Subchapter  F,  Part  301. — 
Procedure  and  Administration 

Inspection  of  returns  l»y  certain  classes  of  persons  and  State  and  Federal 
Government  establishments. 

In  order  to  clarify  the  definition  of  the  term  "return"  under  section  6103  of 
the  Internal  Revenue  Code  of  1954,  the  Regulations  on  Procedure  and  Adminis- 
tration (26  CFR  Part  301)  under  such  section  are  amended  as  follows: 

Section  301.6103(a)-l  is  amended  by  revising  subparagraph  (3)  (i)  of  para- 
graph   (a).  The  amended  provision  reads  as  follows: 

§  301.6103  (a  )-l  Inspection  of  returns  by  certain  classes  of  persons  and  State 
and  Federal  Government  establishments  pursuant  to  Executive  order. 

(a)   In  general.  *  *  * 

(3)  Terms  used — (i)  Return.  For  purposes  of  section  6103(a),  the  term 
"return"  includes — 

[a)  Information  returns,  schedules,  lists,  and  other  written  statements  filed 
I)y  or  on  behalf  of  the  taxpayer  with  the  Internal  Revenue  Service  which  are 
designed  to  be  supplemental  to  or  become  a  part  of  the  return,  and 

(5)  Other  records,  reports,  information  received  orally  or  in  writing,  factual 
data,  documents,  papers,  abstracts,  memoranda,  or  evidence  taken,  or  any  portion 
thereof,  relating  to  the  items  included  under  (a)  of  this  subdivision.  The  items 
listed  in  (&)  of  this  subdivision  may  be  open  to  inspection  in  any  case  where 
inspection  of  the  return  is  authorized  by  section  6103(a)  and  these  regulations 
only  in  the  discretion  of  the  Secretary  or  the  Commissioner  or  the  delegate  of 
either.  The  above  rules  and  procedures  also  apply  to  any  reproductions  or  record- 
ings by  whatever  means  made  of  any  such  documents  or  portion  thereof.  A  notice 
of  acquisition  filed  under  section  4917  is  a  return  for  pun^oses  of  section  6103, 
An  application  for  exemption  from  income  tax  under  section  501(a)  filed  by 
an  organization  described  in  .section  501  (c)  or  (d)  in  order  to  establish  its 
exemption  is  not  a  return  for  purposes  of  section  6103,  For  provisions  opening 
to  public  inspection  exemption  applications  with  respect  to  which  a  determina- 
tion has  been  made  that  the  organization  is  entitled  to  exemiJtion  from  income 
tax  under  section  501(a),  see  section  6104(a)   and  §301.610^1. 


Because  this  Treasury  decision  constitutes  a  general  statement  of  policy  and 
establishes  rules  of  departmental  practice  and  procedure,  it  is  found  that  it  is 
unnecessary  to  issue  this  Treasury  decision  with  notice  and  public  procedure 
thereon  under  subsection  (b)  of  section  553  of  title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of  subsection  (d)  of  that  section. 


Approved  :  February  16,  1972. 
Richard   Nixon. 

The  White  House. 


Charles  E,  Walker 
Acting  Secretary  of  the  Treasury. 


(Filed    in    the   Office   of   the   Federal   Resistor  on   February   18,    1972,   8 :  51   a.m.. 
published  in  the  issue  of  the  Federal  Register  for  February  19,  1972,  37  F.R,  374G), 

42-846—73 13 


and 


190 

Subpart  G — Records 
§  601.701.    Publicity  of  Information. 

(a)  General.  Effective  July  4,  1967,  section  552  of  title  5  of  the  United  States 
Code  is  amended  to  prescribe  revised  provisions  regarding  the  publicizing  of 
information  by  Federal  agencies.  Generally,  such  section  divides  agency  infor- 
mation into  three  major  categories  and  provides  methods  by  whicli  each  cate- 
gory is  to  be  made  available  to  tlie  public.  Tlie  three  major  categories,  for 
which  the  disclosure  requirements  of  the  Internal  Revenue  Service  are  set  forth 
in  §  001.702,  are  as  follows : 

(1)  Information  required  to  be  published  in  the  Federal  Register; 

(2)  Information  required  to  be  made  available  for  public  inspection  and  copy- 
ing or,  in  the  alternative,  to  be  published  and  offered  for  sale  ;  and 

(3)  Information  required  to  be  made  available  to  any  member  of  the  public 
upon  specific  request. 

The  revised  provisions  of  section  552  are  intended  to  protect,  subject  to  specified 
safeguards,  the  right  of  the  public  to  information.  Section  552  is  not  authority  to 
withhold  information  from  Congress. 

(b)  Exemptions — (1)  In  general.  Under  5  U.S.C.  552(b),  the  disclosure  re- 
quirements of  section  552  do  not  apply  to  certain  matters  described  in  nine  .specific 
exemptions,  as  follows : 

(i)  Matters  specifically  required  by  Executive  order  to  be  kept  secret  in  the 
interest  of  the  national  defense  or  foreign  policy  : 

(ii)  Matters  related  solely  to  the  internal  personnel  rules  and  practices  of 
an  agency,  such  as  staff  manuals  or  instructions,  or  parts  thereof,  which  set 
forth  guidelines,  operating  rules,  or  other  criteria  for  officers  or  employees  in 
auditing  or  inspection  procedures,  or  in  the  selection  or  handling  of  cases,  such  as 
operational  tactics,  allowable  tolerances,  or  criteria  for  the  defense,  prosecution, 
or  settlement  of  cases  ; 

(iii)  Matters  specifically  exempted  from  disclosure  by  statute,  as  described 
in  subparagraph  ( 2 )  of  this  paragraph  ; 

(iv)  (a)  Trade  secrets  and  (ft)  commercial,  financial,  or  other  infoimiation, 
which  is  privileged  or  cftnfidential  and  thus  would  not  customarily  be  made 
public  by  the  person  from  whom  it  is  obtained,  such  as  business  sales  statistics, 
inventories,  customer  lists,  scientific  or  manufacturing  processes  or  develop- 
ments, personal  correspondence,  or  matter  which  the  agency  has  obligated  itself 
in  good  faith  not  to  disclose  ; 

(v)  Interagency  or  intraagency  memorandums  or  letters  which  would  not  be 
available  by  law  to  a  party  in  litigation  with  an  agency,  including  communications 
(such  as  internal  drafts,  memorandums  between  officials  or  agencies,  opinions 
and  interpretations  prepared  by  agency  staff  personnel  or  consultants  for  the 
use  of  the  agency,  and  records  of  the  deliberations  of  the  agency  or  staff  groups ) 
which  the  agency  has  received  from  another  agency,  or  which  the  agency 
generates,  in  the  process  of  issuing  an  order,  decision,  ruling,  or  regulation, 
drafting  proposed  legislation,  or  otherwise  carrying  out  its  functions  and  re- 
sponsibilities, if  such  communications  would  not  routinely  be  available  to  such 
party  through  use  of  the  discovery  process ; 

(vi)  Personnel  and  medical  files  and  similar  files  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  the  personal  privacy  of  any  officer 
or  employee  of  an  agency  or  of  any  other  person  ; 

(vii)  Investigatory  files  complied  for  any  law  enforcement  purpose,  including 
files  prepared  in  connection  with  related  Government  litigation  and  adjudicative 
proceedings,  except  to  the  extent  available  by  law  to  a  party  other  than  an 
agency ; 

(viii)  Matters  contained  in  or  related  to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf,  of,  or  for  the  use  of  an  agency  responsible 
for  the  regulations  or  supervision  of  financial  institutions  ;  or 

(ix)  Geological  and  geophy.«;ical  information  and  data,  including  maps,  con- 
cerning wells,  such  as  seismic  reports  and  other  exploratory  findings  of  oil 
companies. 

(2)  Matters  specifically  exempted  from  disclosure  hy  statute.  For  purposes 
of  subparagraph  (l)(iii)  of  this  paragrai)h.  statutory  provisions  which  either 
specifically  exempt  certain  matters  from  disclosure  by  officers  or  employees  of 
the  Internal  Revenue  Service  or  specifically  provide  for  disclosure  under  appro- 
priate circumstances  include  the  following  sections  of  the  Code  and  the  regula- 
tions thereunder : 
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(i)  Section  4102,  relating  to  inspection  by  certain  State  or  local  government 
officers  of  records  with  respect  to  taxes  on  petroleum  products ; 

(ii)  Section  (3103,  relating  to  publicity  of  certain  returns  and  disclosure  of 
information  as  to  persons  filing  income  tax  returns  ; 

(iii)  Section  6104,  relating  to  pubilieity  of  information  required  from  certain 
exempt  organizations  and  certain  trusts ; 

(iv)   Section  tilOU.  relating  to  publicity  of  imemployment  tax  returns; 

(v)  Section  6108,  relating  to  the  publication  of  statistics  of  income;  and 

(vi)  Section  7213,  relating  to  penalties  for  unauthorized  disclosure  of  informa- 
tion by  Federal  officers  or  employees  or  other  i^ersons. 

(3)  Application  of  ed-einptions.  Even  though  an  exemption  described  in  sub- 
paragraph (1)  of  this  paragraph  may  be  fully  applicable  to  a  matter  in  a  par- 
ticular case,  the  Internal  Revenue  Service  may,  if  not  precluded  by  law,  elect 
under  the  circumstances  of  that  case  not  to  apply  the  exemption  to  such  matter. 
The  fact  that  the  exemption  is  not  applied  by  the  Service  in  that  particular  ease 
has  no  precedential  significance  as  to  the  application  of  the  exemption  to  such 
matter  in  other  cases  but  is  merely  an  indication  that  in  the  particular  case 
involved  the  Service  finds  no  compelling  necessity  for  applying  the  exemption  to 
such  matter. 

§  &01.702.    Publication  and  public  inspection. 

(a)  PiibUcatinn  in  the  Federal  I\'fr/if<ter — (1)  Requirement.  Subject  to  the 
application  of  the  exemptions  described  in  paragraph  (b)  of  §  601.701  and  sub- 
ject to  the  limitations  provided  in  subparagraph  (2)  of  this  paragraph,  the 
Internal  Revenue  Service  is  required  under  5  U.S.C.  552(a)(1)  to  separately 
state  and  currently  publish  in  the  Federal  Register  for  the  guidance  of  the 
public  the  following  information  : 

(i)  De.scription  of  its  central  and  field  organization  and  the  established 
places  at  which,  the  persons  from  whom,  and  the  methods  whereby,  the  public 
may  obtain  information,  make  submittals  or  requests,  or  obtain  decisions,  from 
the  Service : 

(ii)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  requirements  of  all  formal 
and  informal  procedures  which  are  available ; 

(iii)  Rules  of  procedure,  descriptions  of  forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions  as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations  ; 

(iv)  Substantive  rules  of  general  applicability  adopted  as  authorized  by  law, 
and  statements  of  general  policy  or  interpretations  of  general  applicability  formu- 
lated and  adopted  by  the  Service  ;  and 

(v)  Each  amendment,  revision,  or  repeal  of  matters  referred  to  in  subdivisions 
(i)  through  (iv)  of  this  subparagraph. 

Pursuant  to  the  foregoing  requirements,  the  Commissioner  publishes  in  the 
Federal  Register  from  time  to  time  a  statement,  which  is  not  codified  in  this 
chapter,  on  the  organization  and  functions  of  the  Internal  Revenue  Service,  and 
such  amendments  as  are  needed  to  keep  the  statement  on  a  current  basis.  In 
addition,  there  are  published  in  the  Federal  Register  the  rules  set  forth  in 
this  part  (Statement  of  Procedural  Rules),  such  as  those  in  Subpart  E  of  this 
part,  relating  to  conference  and  practice  requirements  of  the  Internal  Revenue 
Service;  the  regulations  in  Part  301  of  this  chapter  (Procedure  and  Administra- 
tion Regulations)  ;  and  the  various  substantive  regulations  under  the  Internal 
Revenue  Code  of  1954,  such  as  the  regulations  in  Part  1  of  this  chapter  (Income 
Tax  Regulations),  in  Part  20  of  this  chapter  (Estate  Tax  Regulations)  and,  in 
I'art  31  of  this  chapter  (Employment  Tax  Regulations). 

(2)  Limitations — (i)  Incorporation  by  reference  in  the  Federal  Register. 
Matter  which  is  reasonably  available  to  the  class  of  persons  affected  thereby, 
whether  in  a  private  or  public  publication,  will  be  deemed  published  in  the 
Federal  Register  for  purposes  of  subparagraph  (1)  of  this  paragraph  when  it 
is  incorporated  by  reference  therein  with  the  ajjproval  of  the  Director  of  the 
Federal  Register.  The  matter  which  is  incorporated  by  reference  must  be  set 
forth  in  the  private  or  public  publication  substantially  in  its  entirety  and  not 
merely  summarized  or  printed  as  a  synopsis.  Matter  the  location  and  scope  of 
which  are  familiar  to  only  a  few  persons  having  a  special  working  knowledge 
of  the  activities  of  the  Internal  Revenue  Service  may  not  be  incorporated  in  the 
Federal  Register  by  reference.  Matter  may  be  incorporated  by  reference  in  the 
Federal  Registieb  only  pursuant  to  the  provisions  of  5  U.S.C.  552(a)  (1)  and 
1  CFR  Part  20. 


192 

(ii)  Effect  of  failure  to  publish.  Except  to  the  extent  that  a  person  has  actual 
and  timely  notice  of  the  terms  of  any  matter  referred  to  in  subparagraph  (1) 
of  this  paragraph  which  is  required  to  be  published  in  the  Federal  Register, 
such  person  is  not  required  in  any  manner  to  resort  to,  or  be  adversely  affected 
by,  such  matter  if  it  is  not  so  published  or  is  not  incorporated  by  reference 
therein  pursuant  to  subdivision  (i)  of  tliis  subparagraph.  Thus,  for  example, 
any  such  matter  which  imposes  an  obligation  and  which  is  not  so  published 
or  incorporated  by  reference  will  not  adversely  change  or  affect  a  person's 
rights. 

(b)  Public  inspection  and  copying — (1)  In  general.  Subject  to  the  application 
of  the  exemptions  described  in  paragraph  (b)  of  §  601.701,  the  Internal  Revenue 
Service  is  required  under  5  U.S.C.  552(a)  (2)  to  make  available  for  public  in- 
spection and  copying  or,  in  the  alternative,  to  promptly  publish  and  offer  for 
sale  the  following  information  : 

(i)  Final  opinions,  including  concurring  and  dissenting  opinions,  and  orders,  if 
such  opinions  and  orders  are  made  in  the  adjudication  of  cases  ; 

(ii)  Those  statements  of  policy  and  interpretations  which  have  been  adopted 
by  the  Internal  Revenue  Servi<,'e  but  are  not  published  in  the  Federal  Register  ; 
and 

(iii)  Its  administrative  staff  manuals  and  instructions  to  staff  that  affect  a 
member  of  the  public. 

The  Internal  Revenue  Service  is  also  required  by  5  U.S.C.  552(a)  (2)  to  main- 
tain and  make  available  for  public  insi^ection  and  copying  current  indexes  identi- 
fying any  matter  described  in  subdivi.<ions  (i)  through  (iii)  of  this  subparagraph 
which  is  issued,  adopted,  or  promulgated  after  July  4,  19G7,  and  which  is  required 
to  be  made  available  for  public  inspection  or  published.  No  matter  described  in 
subdivisions  (i)  through  (iii)  of  this  subparagraph  which  is  required  by  this 
subparagraph  to  be  made  available  for  public  inspection  or  published  may  be 
relied  upon,  used,  or  cited  as  precedent  by  the  Internal  Revenue  Service  against 
a  party  other  than  an  agency  unless  such  party  has  actual  and  timely  notice  of 
the  terms  of  such  matter  or  unless  the  matter  has  been  indexed  and  either  made 
available  for  inspection,  or  published,  as  provided  by  this  subparagraph.  This 
subparagraph  applies  only  to  matters  which  have  precedential  significance.  It  does 
not  apply,  for  example,  to  administrative  manuals  on  property  or  fiscal  account- 
ing, vehicle  maintenance,  persoiinel  administration,  and  similar  proprietary  func- 
tions of  the  Internal  Revenue  Service.  Nor  does  it  apply  to  any  ruling  or  advisory 
interpretation  which  is  issued  to  a  taxpayer  on  a  particular  transaction  or  set 
of  facts  and  applied  only  to  that  transaction  or  set  of  facts.  This  subparagraph 
does  not  apply  to  matters  which  have  been  made  available  pursuant  to  paragraph 
(a)  of  this  section. 

(2)  Deletion  of  identifying  details.  To  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  the  Internal  Revenue  Service  will,  in  accordance  with  5 
U.S.C.  552(a)(2),  delete  identifying  details  contained  in  any  matter  described 
in  subparagraph  (1)  (i)  through  (iii)  of  this  paragraph  before  making  such 
matter  available  for  inspection  or  publishing  it.  However,  in  every  case  where 
identifying  details  are  so  deleted,  the  justification  for  the  deletion  must  be  ex- 
plained in  writing.  The  written  justification  for  deletion  will  be  placed  as  a  pre- 
amble to  the  document  from  which  the  identifying  details  have  been  deleted, 
except  in  the  case  of  any  matter  which  is  pul)lished  in  the  Internal  Revenue 
Bulletin.  An  introductory  statement  will  be  placed  in  each  Internal  Revenue  Bulle- 
tin providing  that  identifying  details,  including  the  names  and  addresses  of  per- 
sons involved,  and  information  of  a  confidential  nature  are  deleted  to  prevent 
unwarranted  invasions  of  personal  privacy  and  to  comply  with  statutory  pro- 
visions, such  as  section  7213  and  18  U.S.C.  1905,  dealing  with  disclosure  of  in- 
formation obtained  from  members  of  the  public. 

(3)  Public  reading  rooms — (i)  In  general.  The  National  Office  and  each  re- 
gional office  of  the  Internal  Revenue  Service  will  provide  a  reading  room  or 
reading  area  where  the  matters  described  in  .subparagraph  (1)  (i)  through  (iii) 
of  this  paragraph  which  are  required  by  such  subparagraph  to  be  made  avail- 
able for  public  inspection  or  published,  and  the  current  indexes  to  such  matters, 
will  be  made  available  to  the  public  for  inspection  and  copying.  In  addition,  the 
reading  rooms  will  contain  other  matters  determined  to  be  helpful  for  the 
guidance  of  the  public,  including  a  complete  set  of  the  rules  and  regulations 
(except  those  pertaining  to  alcohol,  tobacco,  firearms,  and  explosives)  contained 
in  this  title,  any  internal  revenue  matters  which  may  be  incorporated  by  refer- 
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ence  in  the  Federal  Register  pursuant  to  paragraph  (a)  (2)  (i)  of  this  section,  a 
set  of  Cumulative  Bulletins,  and  copies  of  various  Internal  Revenue  ?!ervice 
publications,  such  as  the  description  of  forms  or  publications  contained  in  Pul)li- 
(•ation  No.  481.  Fees  will  not  be  charged  for  the  use  of  the  materials  in  the 
reading  rooms,  but  fees  will  be  charged  for  copying  and  certification  services,  as 
provided  in  subdivision  (ii)  of  this  subparagraph.  The  public  will  not  be  allovv-ed 
to  remove  any  record  from  a  reading  room. 

(ii)  Addresses  of  piihlic  readiny  rooms.  The  addresses  of  the  reading  rooms  are 
as  follows : 

National  Office 

Mail  address:  Director,  Fublic  Informaticm  Division,  Internal  Revenue  Service, 

1111  Constitution  Avenue  NW.,  AVashington,  D.C.  20224. 
Location :  Same  as  mail  address. 

North  Atlantic  Region 

Mail  address :  Regional  Public  Information  Officer,  Room  1102,  90  Church  Street, 

New  York,  N.Y.     10007. 
Location  :  Same  as  mail  address. 

Mid-Atlantic  Region 

Mail  address :  Regional  Public  Information  Officer,  Post  Office  Box  12805,  Phila- 
delphia, Pa.  19108. 
Location  :  401  North  Broad  Street. 

Southeast  Region 

Mail  address :  Regional  Public  Information  Officer,  Post  Office  Box  926,  Atlanta, 

Ga.  30301. 
Location  :  Federal  Office  Buidling,  275  Peachtree  Street. 

Midwest  Region 

Mail  address:  Regional  Public  Information  Officer,  17  North  Dearborn  Street, 

Chicago,  111.  60602. 
Location :  Same  as  mail  address. 

Central  Region 

Mail  address:  Regional  Public  Information  Officer,  Room  7106,  Federal  Office 

Building,  550  Main  Street,  Cincinnati,  Ohio  45202, 
Location  :  Same  as  mail  address. 

Southwest  Region 

Mail  address :  Regional  Public  Information  Officer,  1114  Commerce  Street,  Dallas, 

Tex.  75202. 
Location  :  Same  as  mail  address. 

Western  Region 

Mail  address:  Regional  Public  Information  Officer,  Flood  Building,  870  Market 

Street,  San  Francisco,  Calif.  94102. 
Location :  Same  as  mail  address. 

(iii)  Copying  facilities.  The  National  Office  and  each  regional  office  will  pro- 
vide facilities  whereby  a  person  may  obtain  copies  of  material  which  is  on  the 
shelves  of  the  reading  room.  Certification  services  with  respect  to  copies  will  also 
be  provided.  The  fees  in  respect  of  material  on  the  shelves  of  the  reading  rooms 
are  as  follows : 

Photocopies;  each  page $0.10 

Certification  of  photocopies  by  appropriate  official ;  each  certification 1.  00 

Sale  of  unpriced  printed  material ;  each  25  pages  or  fraction  thereof .  25 

Minimum  charge  applicable  when  one  or  more  of  the  above  charges  is 
assessed 1-  00 
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Cenerally,  forms  and  instructions  described  in  §  G01.602  wliicli  may  lie  obtained 
from  district  directors  will  not  be  available  in  tlie  reading  rooms.  However,  where 
sucli  forms  or  instructions  are  available  for  distribution  in  the  reading  rooms, 
the  fee  listed  in  this  subdivision  for  the  sale  of  unpriced  printed  material  will  not 
apply.  While  certain  relevant  publications  which  are  available  for  sale  through 
the  Government  Printing  Office  will  be  placed  on  the  shelves  of  the  reading  rooms, 
such  publications  will  not  be  available  for  sale  in  the  reading  rooms.  Persons 
desiring  to  purchase  such  publications,  for  example.  Internal  Revenue  Bulletins 
aVid  Cumulative  Bulletins,  should  contact  the  Superintendent  of  Documents,  I^.S. 
Government  Printing  Office,  Washington,  D.C.  20402.  However,  copies  of  pages 
of  such  publications  on  the  reading  room  shelves  may  be  obtained  at  the  reading 
rooms  in  accordance  with  the  schedule  of  fees  set  forth  in  this  subdivision. 

(iv)  Inabilitij  to  use  public  reading  rooms.  If  a  person  is  unable  or  unwilling 
to  visit  a  reading  room  in  person  but  wishes  to  inspect  identifiable  reading  room 
material,  he  may  request  permission  to  inspect  such  material  at  any  office  of  the 
Internal  Revenue  Service.  To  the  extent  that  requested  material  is  available  for 
inspection  at  the  reading  rooms  and  is  also  readily  available  for  inspection  at  the 
office  where  the  request  is  made,  such  material  will  promptly  be  made  available 
for  inspection  at  such  office  to  the  person  making  the  request  for  inspection  and, 
wliere  facilities  are  available,  for  copying  in  accordance  with  the  schedule  of  fees 
prescribed  by  sul)division  (iii)  of  this  subparagraph.  Copies  of  the  requested 
material  may  also  be  mailed  to  such  person  by  such  office  upon  request.  If  the 
retpiested  reading  room  material  is  not  readily  available  for  inspection  at  the 
office  where  the  request  is  made,  then  the  request  will  be  referred  by  such  office 
to  one  of  the  reading  rooms  of  the  Internal  Revenue  Service. 

(c)  Speciflc  requests  for  other  identifiohle  records — -(1)  In  general.  Subject  to 
the  application  of  the  exemptions  described  in  paragraph  (b)  of  §601.701,  the 
Internal  Revenue  Service  is  required  under  5  U.S.C.  552  (a)  (3)  to  make  identi- 
fiable records,  other  than  those  made  available  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section,  promptly  available  to  any  person  upon  request.  The  request 
for  records  under  section  552(a)  (3)  must  be  made  in  accordance  with  the  rules 
set  forth  in  this  paragraph.  This  paragraph  applies  only  to  records  in  being  which 
are  in  the  possession  or  control  of  the  Internal  Revenue  Service.  \Miere  a  record 
in  the  possession  or  control  of  the  Internal  Revenue  Service  is  the  paramount  or 
exclusive  concern  of  another  agency,  the  request  for  such  record  will  be  trans- 
ferred to  that  agency,  and  the  requester  notified  to  that  effect,  to  insure  that  the 
determination  to  disclose  or  withhold  the  record  will  he  made  by  thiit  agency. 
In  applying  this  paragraph,  the  Internal  Revenue  Service  will  not  compile  a 
record  pursuant  to  a  reciiiest,  or  procure  a  record  from  sources  outside  the 
Service. 

(2)  Form  of  request.  The  request  for  records  must  be  in  writing  and  signed 
by  the  person  making  the  request.  The  request  is  required  to  identify  the  re- 
quested records  in  accordance  with  subparagraph  (4)  of  this  paragraph.  The 
request  must  set  forth  the  address  where  the  person  making  the  request  desires  to 
be  notified  of  the  determination  by  the  Internal  Revenue  Service  as  to  whether 
the  request  will  be  granted.  If  the  requester  desires  to  make  the  inspection  in  an 
office  other  than  the  office  to  which  the  request  is  delivered  or  mailed,  the  request 
should  designate  the  office  of  the  Internal  Revenue  Service  where  Inspection  is 
desii-ed.  Where  the  person  making  the  request  desires  to  have  a  copy  of  the  re- 
quested records  sent  to  him  without  first  inspecting  such  records,  his  request 
should  so  state. 

(3)  Time  and  place  for  maki)ig  request.  The  request  for  records  may  be  made 
at  any  office  of  the  Internal  Revenue  Service.  A  request  delivered  to  an  office  in 
person  must  be  delivered  during  the  regular  office  hours  of  that  office.  The  person 
making  the  request  should  allow  a  reasonable  period  of  time  for  processing  the 
request. 

(4)  Identification  of  records.  The  request  for  records  must  describe  the  records 
in  reasonably  sufficient  detail  to  enable  personnel  of  the  Internal  Revenue  Service 
to  locate  the  records.  While  no  specific  formula  for  adequate  identification  of  a 
record  may  be  established,  it  will  generally  suffice  if  the  requester  gives  the  name, 
subject  matter,  and,  if  known,  the  date  and  location  of  the  requested  record. 
However,  the  person  making  the  request  is  advised  to  furnish  the  Internal  Rev- 
enue Service  with  any  additional  information  which  will  more  clearly  identify 
the  requested  records,  since  he  has  the  burden  of  properly  identifying  them.  The 
identification  requirement  will  not  be  used  by  officers  or  employees  of  the  In- 
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ternal  Revenue  Service  as  a  device  for  Improperly  withliolding  records  from  the 
public. 

(5)  Fees.  A  schedule  of  fees  for  the  services  and  costs  required  of  the  In- 
ternal Revenue  Service  in  locating,  making  available,  copying,  and  certifying  rec- 
ords pursuant  to  this  paragraph  is  as  follows  : 

Record  search:  each  hour  or  fraction  thereof .$3.50 

Photocopies  ;  each  page .  10 

Certification  of  photocopies  by  appropriate  official ;  each  certification 1.  00 

Minimum  charge  with  respect  to  photocopies 1.  00 

If  the  Internal  Revenue  Service  estimates  that  the  total  fees  for  costs  incurred 
in  complying  with  the  request  will  amount  to  $50  or  more  the  person  making  the 
recpiest  ma.v  be  required  to  enter  into  a  contract  for  the  payment  of  actual  fees 
with  respect  to  the  request  before  the  Service  will  undertake  actions  necessary  to 
comply  with  the  request. 

(6)  ProceKsinff  a  request — (i)  In  general.  The  person  making  a  request  will  be 
promptly  advised  in  writing  that  the  request  has  been  received,  that  action  is 
being  taken  thereon,  and  that  be  will  be  notified  in  writing  of  the  determination 
as  to  whether  the  request  is  granted.  If  the  request  does  not  sufficiently  identify 
a  record,  the  person  making  the  request  will  be  promptly  advised  of  such  fact  and 
notified  that  a  more  detailed  description  of  the  record  is  required  by  the  Internal 
Revenue  Service  in  order  to  proceed  with  the  request. 

(ii)  Determination  hy  National  Office.  Except  in  a  case  described  in  subdivi- 
sion (iii)  of  this  subparagraph,  a  request  sufficiently  identifying  i-ecords  will  be 
immediately  transmitted  to  the  Assistant  Commissioner  (Compliance),  Atten- 
tion :  CP  :D  for  prompt  consideration.  A  copy  of  the  requested  records  or  a  de- 
scription thereof  will  also  be  transmitted  to  the  Assistant  Commissioner  (Com- 
pliance) for  consideration  in  connection  with  the  request.  The  Assistant  Com- 
missioner (Compliance)  will  notify  the  requester  in  writing  of  his  determination 
with  respect  to  the  request. 

(iii)  Determination  hy  a  field  office.  Where  disclosure  authorization  with  re- 
spect to  the  requested  records  has  been  delegated  to  an  officer  or  employee  of  the 
Internal  Revenue  Service  other  than  the  Assistant  Commissioner  (Compliance), 
such  other  officer  or  emplo.vee  will  make  the  determination  as  to  whether  the  re- 
quest for  records  should  be  granted  or  denied  and  will  notify  the  requester  in 
writing  of  his  determination  with  respect  to  the  request. 

(7)  Granting  of  request.  If  it  is  determined  that  the  request  is  to  be  granted, 
the  person  making  the  request  will  be  notified  in  writing  of  the  determination, 
of  the  fees  involved  in  complying  with  the  request,  and  of  the  locations  where 
such  fees  are  payable.  Upon  receipt  by  the  Internal  Revenue  Service  of  the  fees 
stated  in  its  reply,  the  person  making  the  request  will  be  promptly  advised,  in 
writing,  of  the  time  and  place  where  inspection  may  be  made ;  or,  if  he  has  i"e- 
quested  that  a  copy  of  the  records  be  sent  to  him  without  first  inspecting  the 
records  or  if  it  has  been  necessary  to  reproduce  the  records  in  order  to  provide 
for  inspection,  a  copy  of  the  records  will  be  mailed  to  him  for  his  retention.  In  the 
usual  case,  the  records  will  be  made  available  for  inspection  at  the  office  of  the 
Internal  Revenue  Service  where  the  request  was  made.  However,  if  the  person 
making  the  request  has  expressed  a  desire  to  inspect  the  records  at  an  office  of 
the  Service  other  than  the  office  where  the  request  was  made,  every  reasonable 
effort  will  be  made  to  comply  with  the  request.  Records  will  be  made  available  for 
inspection  at  such  reasonable  and  proper  times  as  not  to  interfere  with  their  use 
by  the  Internal  Revenue  Service  or  to  exclude  other  persons  from  making  inspec- 
tions. In  addition,  reasonable  limitations  may  be  placed  on  the  number  of  records 
whicb  may  be  inspected  by  a  person  on  any  given  date.  The  person  making  the 
request  will  not  be  allowed  to  remove  the  records  from  the  office  where  inspection 
is  made.  If,  after  making  inspection,  the  person  making  the  request  desires  copies 
of  all  or  a  portion  of  the  reciuested  records,  copies  will  be  furnished  to  him  upon 
payment  of  the  established  fees  prescribed  by  subparagraph  (5)  of  this  para- 
graph. Prepayment  of  fees  is  not  required  where  the  total  fees  with  respect  to  the 
request  are  $5  or  less  and  the  request  is  filled  by  mail. 

(8)  Denial  of  request.  If  it  is  determined  that  the  request  for  records  should 
be  denied,  the  person  making  the  request  will  be  notified  of  such  determination 
by  mail.  The  letter  of  notification  will  si^ecif.v  the  city  or  other  location  where 
the  requested  records  are  situated,  contain  a  brief  statement  of  the  grounds  for 
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dpiiial,  and  advise  tlie  requester  of  his  right  to  appeal  to  the  Commissioner  in 
accoi-dance  with  subparagraph  (9)  of  this  paragraph. 

(9)  Admin  ist  nit  ire  appeal.  At  any  time  within  30  days  after  the  date  of  the 
letter  of  notification  described  in  subparagraph  (8)  of  this  paragraph,  the  person 
mailing  the  request  may  file  an  appeal  to  the  Commissioner.  The  appeal  must 
be  in  the  form  of  a  statement  signed  by  the  appellant  and  mailed  to  the  Com- 
missioner of  Internal  Revenue,  1111  Constitution  Avenue  NW.,  Washington, 
JD.C.  20224.  The  statement  must  contain  the  following  information : 

(i)   The  appellant's  name  and  address, 
(ij )   The  identification  of  the  records  requested, 

(iii)  The  date  of  the  request  and  the  date  of  the  letter  denying  the  request, 
and 

( iv )   A  request  that  the  Commissioner  consider  the  denial. 

The  appeal  will  be  promptly  considered  by  the  Commissioner  and  the  request 
either  granted  or  denied  by  the  Conmiissioner  or  referred  by  him  to  the  Sec- 
retary for  determination.  The  appellant  will  be  notified  of  the  determination  by 
mail,  and  such  determination  shall  be  final. 

(10)  Judicial  rcrieiv.  If  the  request  is  denied  upon  api)eal  pursuant  to  sub- 
paragraph (9)  of  this  paragraph,  or  if  no  determination  is  made  on  the  appeal 
within  30  days  after  filing,  the  appellant  may  commence  an  action  in  a  U.S. 
district  court  pursuant  to  5  U.S.C.  552(a)  (3).  The  statute  authorizes  an  action 
only  against  the  agency.  With  re.si)ect  to  records  of  the  Internal  Revenue  Service, 
the  agency  is  the  Internal  Revenue  Service,  not  an  officer  or  employee  thereof. 
Service  of  process  in  such  an  action  shall  be  in  accordance  with  the  Federal  Rules 
of  Civil  Procedure  (28  U.S.C.  App.)  applicable  to  actions  against  an  agency  of 
the  United  States.  AVhere  provided  in  such  Rules,  delivery  of  process  upon  the 
Internal  Revenue  Service  must  be  directed  to  the  Commissioner  of  Internal 
Revenue:  Attention:  CC  :OP  :0S,  1111  Constirution  Avenue  NW.,  Washington, 
D.C.  20224.  The  district  court  will  determine  the  matter  de  novo,  and  the  burden 
will  be  uix)n  the  Internal  Revenue  Service  to  sustain  its  action  in  not  making 
the  requested  records  availalile. 

(d)  Rules  for  disclosure  of  certain  specified  matters — (l)Inspection  of  cer- 
tain taw  returns.  The  inspection  of  certain  returns  is  governed  by  the  provisions 
of  the  internal  revenue  laws  and  rules  promulgated  by  the  President  or  by  the 
Secretary  of  the,  Treasury  and  approved  by  the  President  pursuant  to  such 
provisions.  See  section  6103  and  the  regulatiojis  thereunder  in  Part  301  of  this 
chapter  (Procedure  and  Administration  Regulations). 

(2)  Information  as  to  persons  filing  income  tax  returns.  Information  as  to 
whether  any  person  has  filed  an  income  tax  return  for  a  particular  taxable  year 
will  be  furnished  to  an  inquirer.  See  section  6103(f). 

(3)  Record  of  seizure  and  sale  of  real  estate.  Record  21.  "Record  of  seizure 
and  sale  of  real  estate",  is  open  for  public  inspection  in  offices  of  district  directors 
and  copies  are  furnished  upon  application,  as  provided  in  §  301.9000-1  (e)  of  this 
chapter.  However,  Record  21  does  not  list  real  estate  seized  for  forfeiture  under 
the  internal  revenue  laws  (see  sec.  7302) . 

(4)  Pnhlic  list  of  employers  making  returns  under  the  Federal  Unemploy- 
ment Tax  Act.  Information  as  to  whether  an  employer  has  made  an  annual  re- 
turn on  Form  940  under  the  Federal  Unemployment  Tax  Act  (chapter  23  of  the 
Code)  will  be  furnished  to  an  inquirer  as  provided  in  §§  301.6103  (f)-l  and 
301.6106-1  of  this  chapter.  See  sections  6103(f)  and  6106. 

(5)  Information  returns  of  certain  tax-exempt  organizations  and  certain 
trusts.  Information  furnished  on  Form  990,  Form  1041-A,  and  on  the  Annual  Re- 
port V)y  private  foundations  pursuant  to  sections  6033,  6034,  and  6056.  which  are 
filed  after  December  31,  1969,  is  available  for  public  inspection  for  a  4-year 
period.  This  information  shall  be  available  for  public  inspection  in  the  office  of 
the  Director,  Public  Information  Division,  Internal  Revenue  Service,  1111  Con- 
stitution Avenue,  NW..  Washington,  D.C.  20224,  as  well  as  in  the  office  of  a 
district  director  or  Director  of  the  Mid-Atlantic  Regional  Service  Center.  See 
section  6104(b)  and  §  301.6104-2  of  this  chapter. 

(6)  Applications  of  certain  organizations  for  tax  exemption.  Applications, 
and  certain  papers  submitted  in  support  of  such  applications,  filed  by  organiza- 
tions described  in  sectitm  501(c)  or  (d)  and  determined  to  be  exempt  from  taxa- 
tion under  section  501(a)  are  open  to  public  in.spection  the  Office  of  the  Di- 
rector, Public  Information  Division,  Internal  Revenue  Service,  1111  Constitution 
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Avenut!  N\V.,  Washington  D.C.  20224.  Copies  of  such  applications  filed  after 
September  2,  IO-jS,  aie  open  to  public  inspection  in  the  offices  of  district  directors. 
See  section  6104(a)  and  §  301.G104-1  of  this  chapter. 

(1 )  Accepted  offerii  in  compromise — (i)  Income,  profits,  estate,  gift  tax.  For 
a  period  of  1  year,  a  copy  of  the  Abstract  and  Statement  for  each  accepted  offer 
in  compromise  in  respect  of  income,  profits,  capital  stock,  estate,  or  gift  tax 
liability  is  made  available  for  inspection  {a)  in  the  Office  of  the  Director,  Public 
Information  Division.  Internal  Revenue  Service,  1111  Constitution  Avenue  NW., 
Washington,  D.C.  20224,  when  the  offer  covers  a  liability  of  $5,000  and  over,  and 
(ii)  in  the  office  of  the  appropriate  district  director  when  the  offer  covers  a 
liability  of  less  than  $5,000.  See  26  CFR  (1939)  45S.313  (17  F.R.  7688)  ;  §301.- 
()103(a)-l(j)  of  this  chapter;  and  section  10  of  Rev.  Proc.  64-44  (C.B.  1964-2. 
974.979). 

Information  will  not  be  disclosed,  however,  concerning  any  trade  secrets,  proc- 
esses, operations,  style  of  woi-k,  or  apparatus,  or  confidential  data  or  any  other 
matter  within  the  prohibition  of  18  U.S.C.  1905. 

(8)  Publication  of  statistics  of  income.  Statistics  with  respect  to  the  oi>eration 
of  the  income  tax  laws  are  published  annually  in  accordance  with  section  6108 
and  §  301.6108-1  of  this  chapter. 

(9)  Comments  received  in  response  to  a  notice  of  proposed  rulemaking.  Written 
comments  received  in  response  to  a  notice  of  proposed  rulemaking  may  be  in- 
spected by  any  person  upon  compliance  with  the  provisions  of  this  subparagraph 
(9)  unless  such  comments  are  exempt  from  disclosure  under  law.  Comments 
which  may  be  insjiected  are  located  in  the  Office  of  the  Chief  Counsel,  Legislation 
and  Regulations  Division,  Technical  Section,  Room  4317,  1111  Constitution 
Avenue.  Washington,  D.C.  20224.  The  request  to  inspect  comments  must  be  in 
writing  and  signed  by  the  person  making  the  request  and  should  be  addressed  to 
the  Commissioner  of  Internal  Revenue,  Attention :  CC  :LR  :T,  Washington,  D.C. 
20224.  Upon  delivery  of  such  a  written  request  to  the  place  where  the  comments 
are  located  dui'ing  the  regular  business  hours  of  that  office,  the  person  making  the 
request  may  inspect  those  comments  (or  portions  thereof)  which  are  not  exempt 
from  disclosure.  Copies  of  comments  (or  portions  thereof)  which  are  not  exempt 
from  disclosure  may  be  obtained  by  a  written  request  addressed  to  the  Commis- 
sioner of  Internal  Revenue,  Attention :  CC  :LR  :T,  Washington,  D.C.  20224.  The 
per.son  making  the  request  for  copies  should  allow  a  reasonable  time  for  process- 
ing the  request.  The  provisions  of  paragraph  (c)  (5)  of  this  section,  relating  to 
fees,  shall  apply  with  respect  to  request  made  in  accordance  with  this  subpara- 
graph. The  provisions  of  this  subparagraph  shall  apply  in  the  case  of  requests  for 
the  inspection  of,  or  copies  of  comments  that  are  made  after  April  29,  1973,  re- 
gardless of  when  the  comments  were  submitted  or  regardless  of  when  the  related 
notice  of  proposed  rulemaking  was  published  in  the  Federal  Register. 

(e)  Other  disclosure  procedures.  For  procedure  to  be  followed  by  officers  and 
employees  of  the  Internal  Revenue  Service  upon  receipt  of  a  request  or  demand 
for  certain  internal  revenue  records  or  information  the  disclosure  procedure  for 
which  is  not  covered  by  this  section,  see  §  301.9000-1  of  this  chapter. 

Freedom  of  Information  Act  Requests 

The  Internal  Revenue  Service  will  grant  a  request  under  the  Freedom  of  In- 
formation Act  (5  U.S.C.  552)  for  a  record  which  we  are  not  prohibited  from 
disclosing  by  law  or  regulations  unless  : 

(a)  the  record  is  exempt  from  required  disclosure  under  the  Freedom  of  In- 
formation Act,  and 

(b)  public  knowledge  of  the  information  contained  in  such  record  would  sig- 
nificantly impede  or  nullify  IRS  actions  in  carrying  out  a  responsibility  or  func- 
tion, or  would  constitute  an  unwarranted  invasion  of  personal  privacy. 

The  administrative  cost  and  impact  on  operations  involved  in  furnishing  the 
requested  record (s)  shall  not  be  a  material  factor  in  deciding  to  deny  a  request 
unless  such  cost  or  impact  would  be  so  substantial  as  to  seriously  imoair  IRS 
operations. 

Accounting  and  Fiscal  Procedure 

46(ll).3      collection  procedures 

(1)  The  Fiscal  Division  of  the  IRS  Data  Center  will  contact  debtors  to  request 
payment  of  amounts  due  and  to  make  arrangements  for  methods  of  repayment 
(payment  in  full,  cash  installments,  payroll  deductions,  etc.). 
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(2)  In  cases  where  the  Data  Center  has  difficulty  in  locating  a  debtor  or  in 
obtaining  his  cooperation  in  making  satisfactory  arrangements  to  repay,  the  Fiscal 
Management  office  of  the  region  concerned  may  be  reciuested  to  render  assistance. 
Upon  request  the  region  or  National  Office  will  try  to  contact  debtors  and  request 
payments.  Several  attempts  should  be  made  within  six  months  of  the  notification 
from  the  Data  Center.  When  the  debtor  is  unresponsive,  the  Data  Center  should 
be  notified  and  given  copies  of  the  correspondence  for  their  files. 

(3)  Fiscal  Management  may  refer  claims  to  the  appropriate  Regional  Counsel 
or  Chief  Counsel  for  advice  on  the  legality  of  claims  and  may  request  assistance 
in  collection  action. 

(4)  The  procedures  above  may  not  apply  to  an  IRS  employee's  case,  if  his  ease 
meets  the  conditions  for  waiver  of  claims. 

(5)  Fiscal  Management  will  refer  cases  to  Inspection  when  there  are  indica- 
tions of  fraud,  mispresentation,  or  misconduct  of  employees. 

46  (11). 4    UNCOLLECTIBLE   ITEMS 

(1)  AVhere  reasonable  efilorts  to  collect  a  valid  claim  are  not  successful  within 
six  months  after  the  receivable  was  established  in  the  accounts,  or  from  the  date 
of  the  last  payment  received  on  the  claim,  and  GAO  collection  procedure  guide- 
lines have  been  followed.  Regional  Fiscal  Management  Officers :  Chiefs,  Fiscal 
Management  Branches ;  the  Chief,  Accounting  Branch,  National  Office ;  or  Chief, 
Fiscal  Division,  IRS  Data  Center,  may  determine  the  account  to  be  administra- 
tively uncollectible.  Uncollectible  debts  over  $50  must  be  referred  to  Chief  or 
Regional  Counsel,  as  appropriate,  for  further  action,  and  may  be  written  off  only 
upon  Counsel's  recommendation.  (See  (5)  below.) 

(2)  Accounting  control  on  motor  vehicle  accident  claims  will  be  maintained 
until  advice  from  Facilities  Management  is  received,  regarding  final  disposition 

(3)  Uncollectible  claims  in  which  the  unpaid  amount  is  $50  or  less  and  other- 
wise come  under  the  provisions  of  the  Federal  Claims  Collection  Act  of  19(36  may 
be  terminated  without  recommendation  from  Chief  Counsel ;  collection  action  on 
such  small  claims  may  also  be  abbreviated  when  the  cost  of  further  collection 
effort  will  exceed  the  possible  revenue  and  the  debt  is  otherwise  deemed 
uncollectible. 

(4)  Those  debts  amounting  to  $400  or  more  which  are  referred  to  GAO  should 
be  submitted  not  later  than  one  year  prior  to  the  expiration  of  the  period  within 
which  the  suit  is  authorized  to  be  filed. 

(5)  Uncollectible  accounts  of  $20,000  or  more  will  be  referred  to  GAO  or  the 
Department  of  Justice  for  final  disposition.  Claims  of  any  amount  which  are  re- 
ferred to  the  Department  of  Justice  for  advice  or  litigation  will  remain  under 
accounting  control  until  advice  is  received  that  the  Department  of  Justice  has 
closed  its  file  in  the  matter.  Claims  referred  to  GAO  for  advice  or  further  collec- 
tion will  remain  under  accounting  control  until  GAO  accepts  the  claim  for  further 
action. 

(6)  Fiscal  Management  may  refer  administratively  uncollectible  claims  of  .$4(W 
or  more,  which  cannot  be  written  off,  to  GAO  in  accordance  with  4  GAO,  Chapter 
8.  Section  56.7.  Claims  should  be  submitted  to  Counsel  for  coordination,  and 
referral  by  them  to  the  Department  of  Justice. 

(7)  Referrals  of  debt  claims  to  either  GAO  or  the  Department  of  Justice  should 
report  the  expiration  date  of  each  period  for  filing  suit  to  assure  prompt  and 
orderly  processing  of  the  claims.  In  those  cases  where  partial  payments  or  writ- 
ten acknowledgments  of  the  debts  have  been  received,  the  report  should  include 
the  date  of  the  last  payment  or  written  acknowledgement  in  each  case. 

40(12)       RECEIPTS   FROM  USER  CHARGES   UXDER  FREEDOM  OF  INFORMATION  ACT 

(1)  Receipts  from  user  charges  under  the  Freedom  of  Information  Act  shall 
be  accounted  for  in  each  region  and  the  National  Office.  Collections  in  a  dis- 
trict office  or  service  center  will  be  deposited  by  the  cashier  as  a  courtesy  deposit 
for  the  regional  Fiscal  Management  office.  In  small  offices  where  there  is  no 
cashier,  payments  will  be  mailed  to  the  appropriate  Fiscal  Management  oflSce 
for  deposit. 

(2)  The  general  ledger  entry  to  record  the  receipts  is  as  follows: 
Dr.  107— General  Fund  Receipts  Deposited  (20-2410). 

Cr.  630— General  Fund  Receipts 

(3)  Appropriate  steps  should  be  taken  to  safeguard  monies  received  and  de- 
posits should  be  made  regularly. 
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(4)  Each  regional  and  National  Office  will  report  the  total  amount  collected 
for  charges  during  the  fiscal  year. 

(a)  General  ledger  account  107(20-2419)  will  be  analyzed  to  determine 
the  amount  representing  user  charges  under  the  Freedom  of  Informaticm 
Act.  (There  should  be  few,  if  any,  other  types  of  receipts  deposited  to  this 
account. ) 

(b)  In  preparing  (he  Supporting  Schedule  to  the  General  Ledger  Trial 
Balance  (Form  222S-A )  for  the  month  of  June,  use  a  footnote  to  identify 
the  amount  in  Account  107(20-2419)  representing  user  charges. 

(c)  The  National  Office  will  suuunarize  the  information  i-eported  to  de- 
termine total  collecti<ms  for  the  Service.  See  Administrative  Circular  67  for 
reporting  requirements. 

(10)00    Public  Relations 

(10)  10  responsibility 

Supervisors  have  the  responsibility  to  promote  the  good  will,  respect,  and 
cooperation  of  taxpayers  and  representatives  who  have  contact  with  Appellate. 
Further,  every  effort  should  be  made  to  preserve  the  reputation  for  integrity 
and  fairmindedness  that  is  the  cornerstone  of  Appellate  procedure.  An  error  in 
judgment  in  this  area  not  only  embarrasses  the  Service;  it  endangers  the  entire 
voluntary  compliance  .system  upon  which  our  revenues  depend.  Personal  contacts, 
conversations,  and  correspondence  with  taxpayers  must  be  conducted  with  these 
basic  principles  in  mind.  Tliis  chapter  reviews  the  duties  and  responsibilities  of 
supervisors  in  situations  where  it  is  important  to  consider  taxpayer  relations. 

(10)20      ISSUANCE   OF   INFORMATION 

{10)21     Press  Releases  and  Statements 

(1)  The  Service  has  long  been  concerned  with  the  unfavorable  publicity  it 
sometimes  receives  as  the  result  of  the  settlement  of  certain  types  of  United  States 
Tax  Court  cases.  Also,  there  is  the  problem  of  answering  inquiries  made  by  mem- 
bers of  the  press  when  petitions  are  filed  by  persons  or  corporations  of  national 
or  local  reputation.  To  ensure  better  public  relations  on  Tax  Court  cases,  the 
Chief  Counsel's  office  has  issued  instructions  to  its  regional  offices  which  set  forth 
specific  procedure  to  be  followed  under  various  circumstances. 

(2)  It  is  the  responsibility  of  Regional  Counsel  to  prepare  and  relea.se  press 
statements  in  docketed  cases ;  therefore,  all  requests  for  information  concerning 
these  cases  should  be  referred  to  Regional  Counsel.  There  is  no  restriction  on 
cooperating  with  Regional  Counsel,  upon  request,  in  preparing  or  reviewing  a 
proposed  statement.  The  advice  and  comments  given  by  ApiJellate  supervisors 
do  not  limit  the  ultimate  responsibility  of  Regional  Coun.sel  to  release  only  those 
facts  permitted  by  the  disclosure  statutes. 

(3)  Appellate  is  not  authorized  to  release  information  concerning  nondock- 
eted  cases  under  its  jurisdiction.  This  prohibition  extends  to  the  name  of  the  case 
itself.  In  other  words,  an  inquiry  from  a  newspaper  trying  to  locate  a  nondock- 
eted  ca.se  must  be  handled  so  that  no  information  is  disclosed.  If  an  explanation 
is  required,  the  reasons  for  the  denial  should  be  carefully  and  courteously  given. 

(4)  Supervisors  should  be  familiar  with  IRM  1(19)60  which  establishes  re- 
quirements and  procedures  for  forwarding  news  clippings  to  appropriate  Service 
officials  so  they  may  be  informed  of  public  reaction  to  Service  activities.  Depend- 
ing on  regional  practices,  each  branch  office  may  designate  one  or  more  employees 
to  read  the  local  papers  and  magazines  with  this  purpose  in  mind. 

(10)22     Information  of  a  Confldciitial  Nature 

(1)  Disclosure  of  information  concerning  status  of  tax  cases  is  limited  by 
law.  Section  7213  of  the  Internal  Revenue  Code  of  1954  makes  it  illegal  to  dis- 
close specific  information  from  returns  and  rehited  documents.  In  addition,  the 
Service  has  a  long-standing  policy  of  protecting  the  confidential  relationship 
between  the  taxpayer  and  the  Government.  The  unauthorized  release  of  Inter- 
nal Management  Documents  also  is  proliibited  by  IRM  1240.  Requests  from 
United  States  attorneys  for  copies  of  returns  are  governed  bv  the  instructions 
contained  in  (10)30  and  (11)00  of  IRM  1272,  Disclosure  of  Official  Information 
Handbook. 
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(2)  Appellate  supervisors  should  be  familiar  with  the  foregoing  restrictions, 
as  well  as  those  concerning  press  releases.  Supervisors  have  the  further  respon- 
sibility for  instructing  their  employees  about  these  restrictions  and  establishing 
adequate  controls  to  prevent  disclosure  of  information  of  a  confidential  nature. 
For  example,  clerical  and  secretarial  employees  should  be  dii-ected  to  refer  all 
requests  for  information  from  persons  other  than  Service  personnel  to  their  im- 
mediate supervisors.  Particular  care  should  be  exercised  in  considering  requests 
from  individuals  who  identify  themselves  as  authorized  attorneys  or  agents  of 
a  taxpayer.  The  safe  practice  is  to  defer  the  matter  as  courteously  as  possible 
until  it  is  clearly  established  that  the  individual  is  authorized  to  receive  the  in- 
formation requested. 

{10)23    Freedom  of  Information  Act 

(1)  Public  Laws  89-4S7  and  90-23,  codified  5  U.S.O.  552,  commonly  called  the 
Freedom  of  Information  Act,  revised  section  3  of  the  Administrative  Procedures 
Act  in  various  respects.  One  principal  revision  required  that  certain  materials 
be  made  available  for  public  inspection  and  copying.  To  provide  such  services, 
public  reading  rooms  were  established  at  each  office  of  a  Regional  Commissioner 
and  at  the  National  Office,  staffed  by  Public  Information  Division  personnel. 

(2)  Manual  Supplement  l(19)G-32,  Amend.  4,  dated  February  27,  1970,  pro- 
vides that  all  IR  Manual  material  and  Commissioner's  Delegation  Orders  (other 
than  such  material  or  Orders  as  are  printed  in  the  Internal  Revenue  Bulletin  or 
Federal  Register)  shall  be  available  to  the  public  only  upon  specific  request  ap- 
proved by  authorized  oflicials.  It  also  provides  for  removal  of  all  Manual  ma- 
terial and  Orders  in  public  reading  rooms.  Manual  Supplement  l(19)G-32  and 
amendments  contain  internal  operating  instructions. 

(3)  All  requests  for  IRM  Part  VIII  material  and  related  Handbooks  (which 
have  been  classified  "Official  Use  Only")  will  be  forwarded  to  Disclosure  Staff, 
Office  of  Assistant  Commissioner  (Compliance),  CP:D.  Appellate  branch  offices 
should  furnish  reasonable  assistance  in  helping  members  of  the  public  to  prop- 
erly identify  Manual  material  they  wish  to  request  from  the  National  Office. 

(11)2(10)0      ISIPLEMENTING  THE  "FREEDOM   OF  INFORMATION  ACT"  WITHIN 

TECHNICAL 

(11)2(10)1    General 

(1)  Section  552  of  Title  5,  U.S.C.,  as  amended  by  the  "Freedom  of  Information 
Act"  (FOIA),  provides  for  making  available  to  the  public,  information  main- 
tained by  agencies  in  the  Executive  Branch,  unless  such  information  comes 
within  specific  categories  of  matters  that  are  exempt  from  public  disclosure. 

(2)  Generally,  Section  552  divides  agency  information  into  three  major  cate- 
gories and  provides  methods  by  which  each  category  is  to  be  made  available  to 
the  public.  The  three  categories  are  : 

(a)  Information  required  to  be  published  in  the  Federal  Register — 
Section  552(a)  (1)  ; 

(b)  Information  required  to  be  made  available  for  public  inspection  and 
copying  or,  in  the  alternative,  to  be  published  and  offered  for  sale — Section 
552(a)(2)  ;  and 

(c)  Information  required  to  be  made  available  to  any  member  of  the 
public  upon  specific  request — Section  552- (a)  (3). 

(3)  Sections  601.701-702.  Statement  of  Procedural  Rules,  and  IRM  1(19)00 
and  related  Manual  Supplements  set  forth  responsibilities  and  procedures  for 
Servicewide  implementation  of  FOIA.  Also,  see  (21)00  of  IRM  51(10)0,  Disclo- 
sure of  Official  Information  Handbook. 

(11)2(10)2     Rcsponsihilitics 

(1)  Technical's  responsibilities  with  respect  to  implementing  the  provisions  of: 
(a)  Section  552(a)  (1),  dealing  with  publication  in  the  Federal  Register, 
are  carried  out  by  preparing  and  transmitting  to  the  Legislation  and  Regu- 
lations Division  (CC:LR)  proposed  additions  to  or  revisions  in  the  por- 
tions of  the  Statement  of  Procedural  Rules  relating  to  Technical's  functional 
areas.  The  Miscellaneous  and  Special  Provisions  Tax  Division  coordinates 
and  consolidates  Technics  I's  proposed  amendments  to  the  Statement  of 
Procedural  Rules.  See  IRM  (11)350. 
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(b)  Section  552(a)  (2),  dealing  witli  public  inspection  and  copying,  are 
carried  out  by  publishing  Revenue  Rulings  and  Revenue  Procedures  in  the 
Internal  Revenue  Bulletin. 

(c)  Section  552(a)(3),  dealing  with  specific  requests  for  other  identi- 
fiable records,  are  carried  out  by  determining  whether  the  requested  record 
has  been  sufficiently  identified  and,  if  it  has,  whether  the  record  is : 

1.  Exempt  in  its  entirety  and  not  to  be  disclosed  to  the  requester ; 

2.  Not  exempt  in  any  respect  and  to  be  disclosed  to  the  requester ; 

3.  Not  exempt  in  its  entirety  but  contains  exempt  material  that  should 
be  deleted  before  disclosing  to  the  requester  ;  or 

4.  Exempt  but  elect  not  to  apply  exemption. 

(2)  The  Chief,  Manual  and  Field  Conference  Section,  Technical  Services 
Branch  (T:PS:T:M),  is  responsible  for  coordinating  actions  within  Technical 
on  matters  involving  FOIA. 

{11)2(10)3    Requests  hy  Public  for  TechnicaVs  Records 

"Written  requests  under  FOIA  for  inspection  or  copying  of  Technical's  records 
are  forwarded  without  acknowledgment  to  the  Disclosure  Staff,  Office  of  As- 
sistant Commissioner  (Compliance),  for  consideration  and  reply.  Also,  persons 
making  oral  requests,  whether  in  person  or  by  telephone,  for  any  record  or  for 
information  regarding  FOIA  are  referred  to  that  branch. 

{11)2 {10) Jt    requests  hy  disclosure  staff 

(1)  Requests  by  the  Disclosure  Staff  for  Technical's  assistance  in  making 
determinations  as  to  whether  records  have  been  sufficiently  identified  under 
FOIA  are  coordinated  by  the  Chief,  T  :PS  :T  :M. 

(2)  The  Chief,  T:PS:T:M: 

(a)  Makes  a  determination  as  to  whether  the  record  has  been  sufficiently 
identified,  following,  where  necessary,  consultation  with  the  office  having 
custody  of  the  record,  and,  whenever  he  deems  it  necessary  or  appropriate, 
clears  such  determination  with  the  office  of  the  Assistant  Commissioner 
(Technical)  ; 

(b)  Coordinates  the  handling  of  a  request  for  Technical's  views  on  clas- 
sification of  records  requested  under  FOIA ; 

(c)  When  necessary,  obtains  the  requested  record  or  a  copy  thereof; 

(d)  Makes  a  tentative  determination  of  the  classification  (exempt,  par- 
tially exempt,  not  exempt  from  disclosure,  or  exempt  but  elect  not  to  apply 
exemption)  of  the  requested  record,  setting  forth  the  authority  or  reasons 
for  the  classification,  as  necessary  or  appropriate ;  and 

(e)  Forwards  the  determination  and  any  documents  relating  thereto 
which  he  believes  necessary  for  review  of  his  determination  to  the  Division 
Director  or  Directors  concerned. 

(3)  After  review  by  the  Division  or  Divisions  concerned,  the  file  is  returned 
to  the  Chief,  T  :PS  :T  :M,  with  their  concurrence  or  comments  on  the  deter- 
mination. 

(4)  Id  event  there  are  differences  of  opinion  within  Technical  regarding  the 
classification  that  cannot  he  resolved  by  the  Chief.  T  :PS  :T  :M,  he  refers  the 
matter  to  the  Office  of  the  Assistant  Commissioner  (Technical)  for  resolution. 

(5)  The  classification  decided  on  is  cleared  with  the  Office  of  the  Assistant 
Commissioner  (Technical)  and  the  Disclosure  Staff  advised. 

(6)  Replies  are  prepared  by  the  Disclosure  Staff  for  the  signature  of  the 
Assistant  Commissioner  (Compliance)  and  routed  through  Technical  for  clear- 
ance. The  Chief,  T  :PS  :T  :M,  secures  the  necessary  review  and  approval.  After 
signature,  the  Disclosure  Staff  forwards  a  copy  of  the  reply  to  him. 

(7)  Where  Technical's  administrative  file  that  contains  the  requested  record 
has  been  identified,  copies  of  the  final  reply,  of  the  incoming  correspondence,  and 
related  memorandums  are  forwarded  to  the  Records  Section,  Technical  Services 
Branch,  for  association  with  such  file. 

(21)00    Freedom  of  Information 

(21)10     background 

Comprehensive  instructions  with  respect  to  disclosures  required  by  5  U.S.C. 
5.^2    (Freedom    of    Information    Act)    are    contained    in    Manual    Supplement 
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l(19)G-32,  and  Amends.  1  through  4,  thereto,  dated  May  25,  1967,  June  27,  1967, 
August  25,  1967,  October  25.  1967,  and  February  27,  1970,  respectively.  This 
Chapter  deals  primarily  with  requests  which,  pursuant  to  section  (a)(3)  of 
the  Act  are  for  indentifiable  records  which  are  not  required  to  be  published  or 
otherwise  be  made  available  under  sections  (a)  (1)  or  (a)  (2)  of  the  Act.  (See 
section  601.702(c)  of  the  Regulations.) 

(121)20      GENERAL 

Section  (a)(3)  of  the  Act  states:  "(3)  Except  with  respect  to  the  records 
made  available  under  paragraphs  (1)  and  (2)  of  this  subsection,  each  agency, 
on  request  for  iudentihable  records  made  in  accordance  with  published  rules 
stating  the  time,  place,  fees  to  the  extent  authorized  by  statute,  and  procedure 
to  be  followed,  shall  make  the  records  promptly  available  to  any  person.  On 
complaint,  the  district  court  of  the  United  States  in  the  district  in  which  the 
complainant  resides,  or  has  his  principal  place  of  business,  or  in  which  the 
agency  records  are  situated,  has  jurisdiction  to  enjoin  the  agency  from  withhold- 
ing agency  records  and  to  order  the  production  of  any  agency  records  improperly 
withheld  from  the  complainant.  In  such  a  case  the  court  shall  determine  the 
matter  de  novo  and  the  burden  is  on  the  agency  to  sustain  its  action.  In  the 
event  of  noncompliance  with  the  order  of  the  court,  the  district  court  may  punish 
for  contempt  the  responsible  employee,  and  in  the  case  of  a  uniformed  service, 
the  responsible  member.  Except  as  to  causes  the  court  considers  of  greater 
importance,  proceedings  before  the  district  court,  as  authorized  by  this  para- 
graph, take  precedence  on  the  docket  over  all  other  causes  and  shall  be  assigned 
for  hearing  and  trial  at  the  earliest  practicable  date  and  expedited  in  every 
way." 

(21)30      PROCEDUEES   TO   BE   FOLLOWED 

(1)  Regional  and  district  offices  or  National  Office  components  receiving 
requests  for  records  or  material  for  which  disclosure  instructions  have  not  been 
previously  issued  (e.g.,  this  Handbook,  IRM  1240,  Delegation  Orders  70,  83  and 
S6,  etc.),  and  which  have  not  been  made  available  in  the  reading  rooms  should 
promptly  acknowledge  receipt  of  the  request  and  notify  the  requester  that  his 
request  has  been  forwarded  for  the  attention  of  the  Disclosure  Staff,  Office  of 
Assistant  Commissioner  (Compliance),  CP  :D,  for  consideration,  and  that  he 
will  receive  written  notice  of  the  decision  reached. 

(2)  Regional  and  district  officers  which  deny  a  request,  pursuant  to  disclose 
instructions  issued  by  the  Commissioner  must  advise  the  inquirer  that  he  may 
appeal  the  decision  to  the  Commissioner,  Attention :  CP  :D.  Please  ensure  that 
these  appellate  rights  are  made  known  to  inciuirers  in  any  cases  where,  pursuant 
to  authorizations  cited  in  (1)  above,  a  denial  is  issued. 

(3)  Field  offices  are  to  immediately  forward  such  requests,  including  a  copy 
of  the  record,  if  available,  or  a  description  if  the  record  is  too  voluminous  for 
copying.  The  district  office  should  transmit  a  copy  of  the  request  and  related  file 
to  the  Regional  Commissioner  for  information. 

(4)  The  Disclosure  Staff,  after  obtaining  the  concurrence  of  the  .Division 
Directors  involved,  will  promptly  prepare  a  reply  for  the  signature  of  the  As- 
sistant Commissioner  (Compliance)  advising  the  requester  whether  or  not  dis- 
closure is  authorized  (with  proper  notice  of  his  appeal  rights,  if  denied),  with 
a  copy  being  sent  to  the  Regional  Commissioner  and  District  Director  involved. 
Replies  will  advise  the  requester  of  the  rate  of  charge  for  searching  and  repro- 
duction costs  for  the  record  requested  (when  the  request  is  being  granted)  and 
will  be  routed  through  the  National  Office  components  involved  in  the  request, 
for  review  and  concurrence. 

(5)  Any  appeal  by  the  taxpayer  from  the  decision  of  the  Assistant  Commis- 
sioner (Compliance)  will  be  promptl.y  considered,  and  granted  or  denied,  by  the 
Commissioner,  or  referred  to  the  Secretary. 

(21)40      CHARGES 

Established  charges  for  records  searches  and  for  mnterial  furnished  in  re- 
sponse to  requests  under  the  Freedom  of  Information  Act  are  contained  in  26 
CFR  601.702(b)  (3)  (iii)  and  (c)(5).  Form  4313,  Special  Information  Services 
Invoice,  is  designed  for  use  as  a  billing  document.  No  charges  are  prescribpd 
for  billing  requests  for  other  Federal  agencies  or  for  resources  required  to  de- 
termine whether  requested  records  are  exempt  or  nonexempt  under  this  Act. 
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(21)50  Injunction  Suits  Under  Freeuom  of  Information  Aci 

5  U.S.C.  552 

(2  1)01     responsibility  of  general  litigation  division,  chief  counsel 

The  General  Litigation  Division,  Chief  Counsel,  National  Office,  has  the  re- 
sponsibility witliin  the  Internal  Revenue  Service  for  the  handling  of  legal  proI»- 
leiiis  arising  under  the  Act  and  will  handle  all  matters  in  litigation  under  sub- 
section (a)  (3)  with  the  Department  of  Justice.  The  General  Litigation  Division 
will  coordinate  with  the  interested  National  Ofiice  or  held  components  of  the 
Service. 

(21)52      expeditious    HANDLING 

(1)  As  the  Act  calls  for  expeditious  handling  by  Federal  district  courts  of 
injunction  actions  under  subsection  (a)(3),  it  is  important  that  the  General 
Litigation  Division  be  informed  immediately  of  any  such  action,  accompanied 
by  appropriate  factual  material,  or  if  such  material  is  not  then  available,  at  the 
earliest  possible  date.  Since  the  action  will  involve  an  injunction  proceeding,  it 
is  possible  that  the  Government  may  be  held  to  a  short  period  for  filing  an 
answer  with  the  court. 

(2)  Regional  and  district  offices  or  National  Office  components  receiving  sum- 
monses, complaints,  pleadings,  or  any  other  information  regardless  of  source, 
which  indicate  that  a  suit  has  been  filed  under  the  Act  should  forward  the  same 
promptly,  without  awaiting  a  request,  with  a  covering  memorandum  to  the  Chief 
Counsel,  National  Office,  Attention :  General  Litigation  Division,  CC  :GL. 

(3)  When  time  is  of  the  essence.  Regional  Commissioners,  Regional  Counsel, 
Regional  Inspectors,  District  Directors,  and  Service  Center  Directors  may  au- 
thorize direct  referrals  by  employees  to  be  followed  up  by  the  more  formal  pro- 
cedures set  forth  herein. 

(4)  In  the  event  of  any  urgency,  or  if  there  is  an  indication  that  less  than 
two  weeks  remain  in  which  to  file  an  answer  to  any  pleading,  a  teletype  should 
be  .sent  or  a  telephone  call  made  from  the  office  receiving  the  pleading  to  the 
General  Litigation  Division. 

(21)53      information    REQUIRE3) 

(1)  Information  furnished  to  the  General  Litigation  Division  in  the  covering 
memorandum,  or  as  soon  as  possible  after  forwarding  the  summons  or  pleading 
should  include  the  following : 

(a)  The  title  of  the  case  and  the  docket  number. 

(b)  Date  and  time  of  service  of  the  summons  and  coniplaint  or  other 
pleading  and  upon  whom  served. 

(c)  Location  of  the  Federal  district  court. 

(d)  Date  answer  is  to  be  filed  in  the  court. 

(e)  Details  of  any  request  made  by  the  plaintiff  for  the  records  requested, 
how  handled,  including  date  sent  to  the  Disclosure  Staff,  under  the  provi- 
sions of  this  Chapter. 

(f)  A  copy  of  the  record  demanded  by  the  pleading  or  a  description  if 
the  record  is  too  voluminous  for  copying. 

(g)  Whether  there  are  any  open  or  pending  civil  or  criminal  aspects  of 
cases  relating  to  the  taxpayer's  request. 

(h)  Whether  the  record  sought  would  identify  informants;  whether  it 
was  obtained  in  confidence;  or  whether  for  other  reasons  it  should  not 
be  made  public. 

(i)  Names  of  Service  personnel  familiar  with  the  demand  and  any  pre- 
ceding request. 

(j)  Name  and  telephone  number  of  the  person  from  whom  additional 
information  can  be  requested. 

(21)54      limitations 

Nothing  herein  is  intended  to  change  or  modify  instructions  as  to  the  au- 
thority of  the  Commissioner  to  make  the  final  Service  decision  as  to  disclosure  of 
information  or  furnishing  of  testimony  in  response  to  a  subpoena  or  other  court 
order. 
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Se:rvice 

release    of    IRS    AND    OTHER    TELEPHONE    DIRECTORIES    TO    THE    PUBLIC 

Section  1.  Purpose 

This  Supplement  revises  the  procedure  for  providing  IRS  telephone  directories, 
Other,  or  abridged  telephone  lists  to  the  public. 

Section  2.  Bacl^ground 

Service  offices  often  receive  requests  for  local  IRS  telephone  directories  from 
tax  practitioners  and  other  members  of  the  public.  We  have  been  complying 
with  these  requests  by  providing  abridged  telephone  directories.  These  telephone 
listings  should  contain  only  the  most  frequently  called  telephone  extensions  by 
tax  practitioners  or  other  members  of  the  public.  Tlie  telephone  extensions  listed 
should  usually  be  limited  to  those  giving  the  caller  general  tax  information 
since  on  a  case  related  tax  matter  the  taxpayer  or  his  representative  has  already 
received  through  correspondence  or  personal  contact  the  name  of  the  IRS  em- 
ployee or  organization  to  call  for  additional  information.  District  Office  surveys 
have  revealed  that  where  numerous  telephone  extensions  by  name,  activity  or 
work  functions  have  been  listed,  callers  became  confused  and  this  has  resulted 
in  misdirected  phone  calls,  interruption  of  Audit  and  Collection  enforcement 
operation  activity,  and  fragmentation  of  the  service  provided  by  Taxpayer  Serv- 
ice Program  personnel.  Minimizing  the  number  of  telephone  extensions  we  pro- 
vide and  emphasizing  Taxpayer  Service  information  phone  extensions  should  re- 
lieve this  problem. 
Section  3.  Requests  for  IRS  Local  "Telephone  Directories" 

.01  Request  for  "telephone  directories"  should  be  met  by  first  providing  a 
region,  district  or  service  center  compiled  listing  of  the  most  frequently  called 
telephone  extensions. 

.02  Indicated  below  are  suggested  guidelines  to  be  followed,  principally  by 
district  offices,  in  developing  the  contents  of  an  abridged  "telephone  directory". 
Using  the  suggested  guidelines  should  result  in  not  only  improving  service  to 
the  users  of  these  telephone  directories  but  should  materially  assist  in  eliminat- 
ing the  problem  referred  to  in  Section  2  above. 

(1)  Only  the  names  of  the  districts'  key  officials  should  be  shown.  Listing  of 
telephone  extensions  for  these  key  officials  is  optional. 

(2)  In  the  section  of  the  abridged  telephone  listings  for  the  headquarters 
office,  the  Taxpayer  Service  information  telephone  extension  shall  be  listed  first. 
If  deemed  desirable,  an  alphabetical  listing  of  types  of  information  provided 
by  Taxpayer  Service  Representatives  may  be  shown.  It  should  be  followed  by 
the  telephone  extension,  if  this  is  a  separate  number,  for  requesting  tax  forms, 
public-use  documents,  etc. 

(3)  Where  it  is  deemed  necessary,  a  listing  of  telephone  extensions  alphabeti- 
cally arranged  for  tax  information  items  related  to  technical  matters  outside 
the  scope  of  the  Taxpayer  Service  Program  can  be  included  in  the  headquarters 
section  of  the  "telephone  directory".  However,  the  telephone  extensions  listed 
should  be  limited  to  those  tax  items  for  which  information  is  most  frequently 
requested. 

(4)  Subordinate  offices  below  headquarters  should  usually  list  only  the  Tax- 
payer Service  information  phone  number.  For  Area  offices  or  large  Zone  offices, 
if  it  is  necessary  to  list  the  telephone  numbers  of  other  divisional  components, 
the  listing  of  extensions  for  the  office  should  be  shown  as  follows : 

Taxpayer  Service  Information — 337-0450 
Audit  Matters— 337-0670 
Collection  Matters— 337-0930 
Intelligence  Matters — 337-^854 

(5)  For  subordinate  offices  not  providing  Taxpayer  Service  on  a  full-time 
basis,  the  hours  when  service  will  be  available  should  be  shown. 

(6)  For  districts  having  a  Centiphone  installation,  both  the  metropolitan  tele- 
phone number  and  the  Centiphone  number  should  be  listed  in  the  headquarters 
section  of  the  "telephone  directory"  with  a  legend  explaining  the  use  of  each 
number.  Subordinate  offices  should  only  list  the  Centiphone  telephone  number. 
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Section  4.  Requests  for  Complete  IRS  Local  Telephone  Directories  under  "Free- 
dom of  Information  Act'' — 5  U.S.C.  552 

.01  An  IRS  local  telephone  directory  is  a  non-exempt  "identifiable  record" 
within  the  meaning  of  subsection  (a)  (3)  of  the  "Freedom  of  Information  Act." 
If  the  requester  is  not  satisfied  with  the  abridged  directory,  a  copy  of  the  entire 
local  telephone  directoi'y  may  be  made  available  for  inspection  if  it  contains  only 
IRS  alphabetical  and  organizational  listings.  An  available  printed  copy,  or  a 
photocopy  thereof,  will  be  provided  upon  request,  subject  to  payment  of  the 
user  charges  established  by  Manual  Supplement  ITG-lST,  CR :  llG-55,  12G-32, 
l(i;i)G-34.  21G-60,  and  50G-21,  dated  July  14, 1967. 

0.2  If  a  copy  of  the  entire  directory  is  not  available  at  the  office  where  the 
request  is  made,  or  if  copy  machines  and  cashier  facilities  are  not  available,  the 
requester  should  be  informed  where  the  directory  or  a  copy  is  available  and 
advised  to  direct  his  written  request  to  that  office.  If  the  requester  prefers  he  may 
furnish  a  written  description  of  the  directory,  with  his  name  and  mailing  address, 
to  the  person  assisting  him,  who  will  forward  the  request  to  the  appropriate 
office. 

Section  5.  Request  for  Other  Telephone  Directories 

.01  Requests  to  inspect  or  obtain  a  copy  of  an  entire  directory  containing  listings 
of  other  agencies  in  addition  to  IRS  should  be  referred  to  the  GSA  or  other  office 
which  compiled  the  directory. 

.02  Notify  persons  requesting  a  Treasury  telephone  directory,  which  includes 
IRS  offices  in  Washington,  D.C.,  that  it  can  be  obtained  on  a  single  copy  ($.40) 
or  subscription  ($1.00  per  year,  3  issues)  basis  from  : 
Superintendent  of  Documents 
Government  Printing  Office 
Washington,  D.C. 
.03  In  these  cases  you  may  also  want  to  make  available  Publication  Order 
Form  No.  1939  to  facilitate  ordering  Treasury  telephone  directories.  These  forms 
are  available  from  the  Publications  Branch,  National  Office. 

.04  Copies  of  the  Treasury  telephone  directory  for  use  by  Services  offices  will 
continue  to  be  distributed  by  the  National  Office. 

Section  6.  Special  Requests 

Requests  for  listings  or  rosters,  by  grade,  occupation,  title  or  other  special 
arrangements  are  not  affected  by  this  Supplement.  Such  requests  must  be  referred 
to  the  National  Office  for  consideration,  as  required  by  Manual  Supplement 
l(19)G-32,  CR:  llG-51,  12G-30,  and  50G-18,  dated  May  25,  1967. 

Section  7.  Solicitation  of  Employees 

To  discourage  use  of  telephone  directories,  complete  or  abridged,  to  contact 
employees  for  unofficial  purposes,  the  following  statement  should  be  printed  on 
or  attached  to  each  copy  of  directories  furnished  the  public : 

"This  directory  is  not  to  be  used  for  commercial  or  political  solicitation 
of  Government  employees  by  mail  or  telephone." 

Section  8.  Exception 

This  procedure  does  not  affect  the  long-standing  practice  of  furnishing  direc- 
tories on  request  without  cost  to  Members  of  Congress,  Federal,  State  and  Local 
Government  Agencies,  academic  and  professional  organizations,  etc.,  when  a 
Service  official  authorized  in  IRM  1244.2  determines  that  it  is  in  the  best  interests 
of  the  Service  to  do  so. 

Section  9.  Effect  on  Other  Documents 

This  supersedes  MS  (19)G-37;  CR:  llG-60,  12G-42  and  50G-25,  dated  May  31. 
1968,  and  Amend.  1  thereto,  dated  September  4,  1968.  It  also  supplements  MS 
(19)G-32,  CR:  llG-51,  12G-30  and  50G-18,  dated  May  25,  1967.  and  that  "Effect" 
should  be  noted  by  pen  and  ink  on  the  Supplement,  with  a  reference  to  this 
Revision. 

Leo  C.   Inglesbt, 
Director,  Facilities  Management  Division. 
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IMPLEMENTATION   OF  "FREEDOM  OF  INFORMATION  ACT" — PUBLIC  LAW   89-487 

(CODIFIED    5    use    552) 

Section  1.  Purpose 

This  Amendment  provides  tliat  all  IR  Manucal  material  and  Commissioner's 
Delegation  Orders  (other  than  such  material  or  Orders  as  are  printed  in  the 
Internal  Revenue  Bulletin  or  Federal  Register)  shall  be  available  to  the  public 
only  upon  specific  request  approved  by  authorized  oflBcials.  It  also  provides  for  the 
removal  of  Manual  material  and  Orders  presently  in  the  public  reading  rooms. 

Section  2.  Background 

.01  In  the  initial  establishment  of  the  public  reading  rooms  it  was  determined 
that  nonexempt  Manual  material  (including  policy  statements)  was  not  required 
to  be  placed  in  the  reading  rooms  because  the  nonexempt  material  that  constitutes 
"administrative  staff  manuals  and  instructions  to  staff  that  affect  any  member 
of  the  public"  is  published  and  made  available  to  the  public  in  the  Statement  of 
Procedural  Rules  (26  CFR  001)  and  in  the  Internal  Revenue  Bulletin.  The  ma- 
terial on  Organization  and  Functions  (IRM  1110)  and  Commissioner's  Delegation 
Orders  affecting  the  public  are  available  to  the  public  by  printing  in  the  Federal 
Register  and  in  the  Internal  Revenue  Bulletin.  Nevertheless,  it  was  decided  to 
place  such  material  in  the  reading  rooms  to  make  it  more  readily  available  to  the 
public. 

.02  On  the  basis  of  experience  since  the  establishment  of  the  reading  rooms  it 
has  been  found  that  there  is  little  use  of  those  issuances  by  the  public.  It  is 
believed  that  the  public  will  be  just  as  well  served  by  making  the  material 
available  upon  specific  request  in  accordance  with  this  Amendment. 

Section  3.  Removal  of  Material  from  Public  Reading  Rooms 

Upon  receipt  of  this  Amendment  all  IR  Manual  material  (including  basic  text, 
Manual  Supplements,  policy  statements,  Handbooks,  ADP  Handbooks  and  ADP 
Handbook  Supplements)  and  all  Commissioner's  Delegation  Orders  are  to  be 
promptly  removed  from  the  public  reading  rooms  and  discarded. 

Secton  4-  Handling  Requests  for  Manual  Material  and  Delegation  Orders 

.01  Assistant  Commissioners,  Regional  Commissioners,  and  District  and  Service 
Center  Directors  are  authorized  to  permit  public  inspection  and  to  furnish 
copies  of : 

(1)  Manual  material  (as  defined  in  Section  3)  which  is  not  classified  "Ofl5cial 
Use  Only"  and  Commissioner's  Delegation  Orders  ; 

(2)  The  Personnel  portions  of  the  Manual  (IRM  1300.  1800,  1900,  1(10)00  and 
1(11)00)  which  are  made  available  to  employee  organizations  and  individual 
employee  representatives  in  accordance  with  Amendment  1  to  the  basic  Supple- 
ment ;  and 

(3)  Field  office  issuances  implementing  or  I'elated  to  the  Personnel  portions 
of  the  Manual,  and  field  delegation  orders. 

.02  All  requests  for  Manual  material  not  covered  by  Section  4.01  will  be 
forwarded  to  the  Disclosui'e  and  Liaison  Branch,  Collection  Division,  National 
Office  (CP:C:D)  in  accordane  with  Section  7  of  the  basic  Supplement.  Field 
offices  should  furnish  reasonable  assistance  in  helping  members  of  the  public 
properly  identify  the  Manual  material  they  wish  to  request  from  the  National 
Oflice. 

Section  5.  Effect  on  Other  Documents 

.01  Sections  4,  5  and  6  of  Manual  Supplement  l(19)G-32,  CR  llG-51,  12G-30, 
and  50G-1S,  dated  May  2."),  1967.  are  amended. 

.02  Sections  2  and  3  of  Amend.  2  to  the  basic  Supplement,  dated  August  25, 
1967.  are  amended. 

.03  Sections  2.03  and  4.03  of  Amend.  3  to  the  basic  Supplement,  dated  October 
25,  1967.  are  amended. 

.04  The  "Effect"  on  material  listed  in  .01  through  .03  should  be  noted  by  pen 
and  ink  on  each  document  cited,  with  a  reference  to  this  Amendment. 

Randolph  W.  Thrower. 

Commissioner 
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MANUAL  SUPPLEMENT— U.S.  TREASURY  1)EPART:MENT 
INTERNAL  REVENUE  SERVICE 

FURNISHING   ADDRESS   INFORMATION 

Section  1.  Purpose 

Revised  Policy  Statement  P-2400-242-1  (same  a.s  P-l(19)40-8),  approved 
November  6.  1969,  provides  general  administrative  guidelines  for  implementing 
Section  (>103(f)  of  the  Internal  Revenue  Code.  This  Supplement  provides  more 
detailed  instructions  with  i-espect  to  liandling  i-equests  for  address  information 
li'om  the  records  of  income  tax  returns  liled  with  the  Service. 

Section  2.  Commercial  Concerns  and  Others 

.01  If  tlie  requests  ask  whether  a  named  person  filed  an  income  tax  return  in 
a  designated  district  for  a  particular  taxable  year,  the  filing  information  sliould 
lie  given.  However,  if  a  "no  record"  is  given,  the  inquirer  should  be  advised  that 
the  taxpayer  may  have  filed  a  return  under  another  name,  address,  or  in  another 
district. 

.02  Elxcept  as  noted  in  2.03,  if  the  i-equest  is  for  address  information,  the 
reqiiester  should  be  advised  that  the  request  must  be  denied  because,  if  the 
Service  were  to  furnish  such  information  it  would  be  regarded  as  an  unwarranted 
invasion  of  privacy  concerning  information  furnished  to  tlie  Service  for  tax 
administration  purposes:  In  addition,  the  requester  shall  be  informed  that  the 
processing  of  such  requests  would  cause  a  serious  disruption  to  the  administra- 
tion of  the  tax  laws. 

.03  In  cases  where  a  humane  reason  is  involved,  for  example,  a  relative  trying 
to  locate  anotlier  to  notify  him  of  an  illness  or  death  in  the  family,  the  Service 
will  try  to  help  locate  missing  persons  by  searching  its  records  of  persons  who 
have  filed  income  tax  returns.  If  the  Service  has  an  address  i-ecorded  on  the 
Individual  Master  file,  we  will  offer  to  forward  a  letter  to  the  missing  person 
without  disclosing  the  address  to  the  inquirer.  This  will  ensure  that  the  tax- 
payer's right  to  privacy  is  respected  in  the  event  that  he  does  not  want  his 
address  to  become  known. 

Section  3.  State  and  Local  Officials 

.01  State  tax  officials  designated  by  the  Governor  to  receive  tax  information 
may  be  furnished  the  addresses  of  persons  they  are  attempting  to  locate  for 
State  or  local  tax  administration  purposes.  Local  tax  officials  requesting  address 
information  should  be  advised  to  direct  their  requests  to  their  State  tax  officials, 
who  may  obtain  the  information  and  supply  it  to  local  tax  officials  if  the  purpose 
of  the  request  is  for  tax  administration  purposes  only. 

.02  In  supplying  address  information,  the  State  tax  officials  authorized  by  the 
Governor  to  receive  such  information  should  be  advised  that  the  information 
is  being  furnished  for  tax  administration  purposes  and  should  not  be  used  for 
any  other  puiiiose. 

.03  Pursuant  to  Public  Law  90-24S,  effective  January  1,  1969.  local  welfare 
agencies  will  be  funiislied  information  by  the  Service  regarding  the  whereabouts 
of  runaway  parents  as  required  by  Section  410  of  the  Social  Security  Act,  as 
amended  by  this  Public  Law.  This  is  a  National  Office  project  and  requests  from 
such  officials  will  be  channeled  to  the  Service  by  the  welfare  agencies  through 
the  Department  of  Health,  Education  and  Welfare. 

.04  Generally,  requests  by  other  State  and  local  officials  for  address  informa- 
tion should  not  be  honored.  If  exceptional  circumstances  are  involved,  the  request 
should  be  referred  to  the  National  Office,  Attention :  CP  :C  :D,  for  reply. 

Section  //.  Federal  Afjeneies 

.01  Address  information  may  be  furnished  to  other  Federal  agencies  to  assist 
them  in  the  administration  of  their  responsibilities. 

.02  In  supplying  address  information,  the  requester  should  be  advised  that  the 
address  is  being  furnished  for  official  purposes  only  and  should  not  be  used  for 
any  other  purpose. 

Section,  o.  'National  Defense  Student  Loan  Program 

.01  Since  the  recovery  of  Federal  loan  guarantees  is  involved,  address  informa- 
tion may  be  furnished  to  educational  and  lending  institutions,  if  the  inquiry 
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indicates  that  the  information  is  necessary  in  locating  delinquent  borrowers 
under  the  program. 

.02  In  supplying  address  information,  the  requester  should  be  advised  that  the 
address  is  being  furnished  for  the  purpose  of  assisting  in  locating  these  delin- 
quent borrowers  and  should  not  be  used  for  any  other  purpose. 

Section  6.  Congressional  Inquiries 

Requests  from  Members  of  Congress  should  be  handled  in  a  manner  consistent 
with  the  authority  or  prohibitions  contained  herein.  Decisions  as  to  whether  to 
offer  to  forward  a  letter,  furnish  the  address,  or  to  decline  to  furnish  the  informa- 
tion should  be  made  accordingly.  For  example,  we  should  not  ask  a  Congressman 
to  have  the  constituent  write  in  if  we  would  make  the  information  available  to 
the  constituent ;  neither  should  we  supply  address  information  if  it  is  obvious 
from  the  incoming  letter  that  the  constituent  who  contacted  the  Congressman 
has  a  commercial  purpose. 

Section  7.  Emergency.  Situations 

Requests  in  emergency  situations  must  be  decided  on  the  basis  of  best  judg- 
ment. For  example  when  a  member  of  a  family  is  critically  ill  and  not  expected  to 
live  but  a  short  time  the  offer  to  forward  a  letter  would  not  be  a  satisfactory 
response,  under  the  circumstances.  In  those  cases.  District  Directors  and  Assist- 
ant District  Directors  and  Service  Center  Directors  and  Assistant  Service  Center 
Directors  are  authorized  to  furnish  the  address  information  to  a  Congressman 
or  a  close  member  of  the  family.  However,  in  these  cases  the  decision  must  be 
made  personally  by  the  ofBcials  named  above. 

Section  8.  Freedom  of  Information. 

Requests  for  address  information  which  cite  the  Freedom  of  Information  Act 
should  be  referred  to  the  National  OflSce,  Attention :  CP  :0  :D,  for  reply  by  the 
Assistant  Commissioner  (Compliance)  as  recpiired  by  Section  001.702(c)  (6)  (ii) 
of  the  Statement  of  Procedural  Rules  and  MS  l(19)G-32,  CR:  llG-51,  12G-30, 
50G-18. 

Section  9.  Subpoenas  or  Court  Orders  for  Address  Information 

.01  Upon  receipt  of  a  subpoena  or  otlier  order  of  a  Court  requiring  disclosure 
of  the  address  of  a  taxpayer,  the  matter  should  promptly  be  referred  to  the 
National  Office,  Attention :  CP  :C  :D.  In  this  connection  see  26  CFR  301.9000-1 
and  IRM  247-20  for  additional  instructions. 

.02  lu  cases  where  the  information  has  previously  been  denied  and  the  tax- 
payer seeks  an  injunction  against  the  Service  for  withholding  the  information 
the  provisions  of  MS  l(19)G-33,  CR :  llG-54,  12G-31,  24G-1SS,  and  IRM  5832.4 
shoukl  be  followed. 

Section  10.  Effect  on  Other  Documents 

This  supersedes  Manual  Supplement  24G-203.  CR :  llG-62,  12G-46,  l(19)G-40, 
50G-26,  and  58G-18,  dated  February  24,  1969,  and  Amend.  1  thereto,  dated  August 
26.  1969.  It  also  supersedes  IRM  247-19.02.  It  supplements  Manual  Supplements : 
l(19)G-32,  CR:  llG-51,  12G-30,  50G-18 ;  and  l(19)G-33,  CR:  llG-54,  12G-31, 
24G-188 ;  and  IRM  5832.4. 

Randolph  W.  Thrower, 

Commissioner 


U.S.  Treasury  Department — Internal  Revenue  Service 
Manual   Supplement — October  25,   1967 

implementation    of   "freedom   of   information   act,"   public   law    89-487 

(codified  5  U.S.C.  552) 

Section  1.  Purpose 

This  Amendment  to  the  basic  Supplement  establishes  procedures  for  preparation 
of  indexes  required  by  Public  Law  89-487,  "Freedom  of  Information  Act,"  (now 
codified  as  5  U.S.C.  552)  ;  provides  procedures  for  transmitting  to  reading  rooms 
indexes  and  material  required  to  maintain  reading  rooms  in  a  current  status ; 
and  establishes  i-esponsibilities  and  procedures  for  control  of  materials  in  reading 
rooms. 
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Section  2.  Background 

.01  The  Internal  Revenue  Service  is  required  by  5  U.S.C.  .5.")2(a)  (2)  to  maintain 
and  malve  available  for  copying  current  indexes  identifying  any  matter  described 
in  subdivisions  (i)  through  (iii),  601.702(b)(1)  of  the  Regulations,  and  also 
described  in  Section  3  of  the  basic  Supplement,  which  is  issued,  adopted,  or 
promulgated  after  July  4,  1967.  This  applies  only  to  matters  vi-liich  affect  any 
member  of  the  public  and  have  precedential  significance  and  does  not  apt)ly,  for 
example,  to : 

(1)  administrative  manuals  on  property  or  fiscal  accounting,  vehicle  mainte- 
nance, personnel  administration,  and  similar  proprietary  functions  of  the  Service ; 

(2)  any  ruling  or  advisory  interpretation  which  is  issued  to  a  taxpayer  on  a 
particular  transaction  or  set  of  facts  and  applied  only  to  that  transaction  or  set 
of  facts ;  or 

(3)  matters  which  have  lieen  made  aAailable  by  publication  or  reference  in  the 
Federal  Register  as  provided  in  601.702  ( a )  of  the  Regulations. 

.02  The  Service  has  been  asked  to  furnish  to  the  Main  Treasury  Library  indexes 
prepared  for  jmblic  reading  rooms. 

.03  Section  5  of  the  basic  Supplement  assigns  responsibility  to : 

(1)  Originating  otfices  for  furnishing  the  Public  Information  Division  eight 
copies  of  nonexempt  internal  management  documents,  together  with  a  transmittal 
memorandum  of  tiling  instructions; 

(2)  The  Public  Information  Division  for  reviewing  the  accuracy  of  the  filing 
instructions  and  then  furnisliing  a  copy  of  the  material  to  each  reading  i-oom  ;  and 

(3)  Assistant  Commissioners,  the  Director,  Foreign  Tax  Assistance  Staff,  and 
the  Chief  Coun.sel  for  furnishing  or  arranging  for  automatic  distribution  of  eight 
copies  of  all  other  materials  to  be  placed  in  reading  rooms  (see,  for  example,  sec- 
tion 4.03  of  the  basic  Supplement)  to  the  Public  Information  Division. 

.04  In  memorandum  of  May  23,  1907  from  the  Assistant  Commissioner  (Ad- 
ministration) to  Assistant  Commissioners,  Director.  Foreign  Tax  Assistance 
Staff,  and  Chief  Counsel,  Subject :  Prei)aration  of  Material  for  Public  Reading 
Rooms,  each  Division  was  asked  to  maintain  a  copy  of  the  set  of  materials  sent 
to  public  reading  rooms,  for  use  in  preparing  future  transmittals  of  reading  room 
material. 

Section  S.  Indexing  Rcsponsihilities  and  Procedures 

.01  Each  ofQcial  as.signed  responsibility  under  Section  .5  of  the  basic  Supplement 
for  furnishing  material  for  reading  rooms  is  also  responsible  for : 

(1)  Determining  whether  this  material  is  subject  to  the  indexing  requirement  of 
5  U.S.C.  or)2(a)  (2)  ; 

(2)  Obtaining  the  concurrence,  concerning  the  indexing  requirement,  from 
other  offices  involved  in  the  issuance  of  the  materials ;  and 

(3)  Providing  any  indexes  required  by  5  U.S.C.  5o2(a)  (2). 

.02  Indexes  will  consist  of  typed  3"  x  5"  cards  filed  alphabetically  by  topic. 
Each  card  will  show  in  the  upper  left  corner  the  topic  word  or  phra.se,  in  the 
upper  right  corner  the  appropriate  citation,  and  in  the  center  the  title  of  the 
document. 

.03  Ten  sets  of  index  cards  will  be  prepared,  one  for  each  reading  room,  the 
Main  Treasury  Library,  and  the  office  maintaining  controls  in  accordance  with 
Section  5  of  this  Amendment. 

Section  4-  Procedures  for  Transmittal  of  Materials  Required  to  Maintain  Reading 
Rooms  in  a  Current  Status 

.01  Officials  i-esponsible  for  furnishing  reading  room  materials  will  use  Form 
4343,  Public  Reading  Room  Transmittal  (see  attached) ,  for  sending  to  the  reading 
rooms  material  described  in  Sections  4.032,  4.036.  and  4.037  of  the  basic  Supple- 
ment. Eight  separately  assembled  sets  of  the  Transmittal,  the  material  being 
distributed,  and  any  required  index  cards  will  be  sent  to  the  Public  Information 
Division.  An  extra  set  of  index  cards  (making  nine  sets  in  all)  should  be  included 
for  the  Main  Treasury  Library. 

.02  The  Public  Reading  Room  Transmittal  will  be  signed  by  the  official 
furnishing  the  material  and  will  show  : 

(1)  Date  of  ti'ansmittal ; 

(2)  Title  or  description  of  material  and  numerical  designation,  if  any; 

(3)  Filing  instructions,  covering  removal  and  insertion  of  material; 

(4)  Whether  or  not  the  material  ir»  required  to  be  indexed ;  and 
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(5)  If  appropriate,  other  information  useful  to  visitors  and  employees  who 
maintain  the  reading  rooms. 

.03  More  than  one  item  in  the  same  identification  class  (i.e.,  Manual  Trans- 
mittals or  Manual  Supplements)  may  be  transmitted  under  one  Public  Reading 
Room  Transmittal.  However,  each  item  should  be  identified  in  the  "title"  section 
in  a  manner  that  will  allow  clear  and  easy  association  of  the  item  with  its  filing 
instructions. 

.04  In  addition  to  furnishing  material.  Public  Reading  Room  Transmittals 
should  be  used  to  transmit  other  instructions  concerning  reading  room  material, 
such  as  removal  of  material  not  being  replaced,  and  pen-and-ink  changes. 

.05  Pulilic  Reading  Room  Transmittals  will  be  reviewed  for  accuracy  of  filing 
instructions,  numbered,  and  forwarded  to  reading  rooms  by  the  Public  Informa- 
tion Division. 

.06  A  loose-leaf  binder  containing  the  Public  Reading  Room  Transmittals  in 
numerical  sequence  will  be  maintained  in  each  public  reading  room. 

.07  The  Facilities  Management  Division  will  distribute  automatically  to  read- 
ing rooms  that  material  described  in  Sections  4.031,  4.033,  4.034,  and  4.035  of 
the  basic  supplement. 

Section  5.  Control  Responsibilities  and  Procedures 

.01  Each  official  assigned  responsibility  under  Section  5  of  the  basic  Supple- 
ment for  furnishing  material  for  reading  rooms  is  also  responsible  for  maintain- 
ing controls  over  materials  covered  in  section  4.01  of  this  Amendment  so  that,  if 
needed,  it  may  be  readily  ascertained  when  specified  material  (e.g.,  a  policy 
statement.  Manual  Supplement  or  segment  of  basic  text)  was  sent  to  the  Public 
Information  Division  for  placement  in  the  reading  rooms  and  when  an  instruc- 
tion for  removal  of  material  or  pen-and-ink  change  was  .sent. 

.02  Control  records  should  include  for  each  Division  or  other  comixment  a  set 
(or  a  listing)  of  all  materials  sent  to  the  reading  rooms;  a  set  of  index  cai'ds 
prepared  in  accordance  with  Section  3  of  this  Amendment ;  and  copies  of  Public 
Reading  Room  Transmittals. 

Section  6.  Distribution 

An  automatic  distribution  will  be  made  of  the  Public  Reading  Room  Ti-an.s- 
mittal.  Form  4343,  without  requisition. 

Section  7.  Effect  on  Other  Documents 

This  Amendment  supplements  Manual  Supplement  1(19)  G-32,  CR :  llG-51, 
12G-30,  50G-18,  dated  May  25, 1907. 

Edward  F.  Preston, 
Assistant  Commissioner  {Administration). 


U.S.  Treasury  Department — Internal  Revenue  Service 

Manual  Supplement — August  25,  1967 

implementation  of  "freedom  of  information  act" 
public  law  89-487    (codified  5  usg  55  2) 

Section  1.  Purpose 

This  Amendment  revises  the  procedures  for  making  Service  policy  statements 
available  to  the  public. 

Section  2.  Background 

Section  2.023  of  the  basic  Supplement  provides  that  "The  Assistant  Com- 
missioner (Planning  and  Research)  will  be  responsible  for  publication  in  the 
Federal  Register  of  those  Service  policy  statements  which  the  functional  offices 
involved  have  agreed  are  required  to  be  published."  However,  on  the  basis  of  a 
di.scussiou  with  the  Director.  Office  of  the  Federal  Register,  it  has  been  concluded 
that  the  majority  of  the  non-exempt  policy  statements  do  not  require  publication 
in  the  Register,  but  that  all  non-exempt  policies  should  l)e  made  available  to 
the  public  in  the  reading  rooms.  The  publication  of  any  policy  items  which  re- 
quire printing  in  the  Register  will  be  accomplished  by  amendments  to  the  Regula- 
tions, Part  301,  601,  etc. 
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Section  3.  ResponsihlJitics  for  Publication  of  Service  Policy  Statements 

.01  Section  2.023  of  the  basic  Supplement  is  amended  to  provide  tliat  each 
Assistant  Commissioner,  the  Director,  Foreign  Tax  Assistance  Staff,  and  tlie 
Chief  Counsel  is  resiwnsible  for  determining  whether  the  requirements  of  Section 
3(a)  (D)  of  the  Act  (codified  5  USC  552 (a  )  (1)  (Dn  for  publication  of  "substan- 
tive rules  of  general  applicability  adopted  as  authorized  by  law,  and  statements 
of  general  policy  or  interpretations  of  general  applicability  formulated  and 
adopted  by  the  agency"  have  been  met  and  for  initiating  action  to  comply. 

.02  The  Assistant  Commissioner  (Planning  and  Research)  will  furnish  each 
public  reading  room  a  copy  of  those  Service  policy  statements  which  the  func- 
tional oflBces  involved  have  agreed  are  required  to  be  made  public.  Subsequently, 
as  new  or  revLsed  policy  statements  are  issiied,  the  Assistant  Commissioner 
(Planning  and  Research)  will,  after  obtaining  agreement  from  the  functional 
ofl5ces  concerned,  furnish  copies  of  non-exempt  policy  statements  to  the  reading 
rooms. 

.03  Existing  and  newly-approved  statements  of  Service  policy  should  be  re- 
viewed to  determine  whether  any  statements  concerning  the  rights  and  duties  of 
taxpayers,  or  containing  material  which  should  be  made  known  to  the  public  in 
order  that  such  persons  not  be  adversely  affected  by  lack  of  knowledge  of  the 
material,  have  not  been  previously  published  in  the  Register.  If  any  such  state- 
ments are  found,  the  appropriate  Assistant  Commissioner,  the  Director,  Foreigii 
Tax  Assistants  Staff,  or  the  Chief  Counsel,  will  initiate  action  to  have  any  neces- 
sary issuances  prepared  as  appropriate  amendments  to  the  Regulations,  for  pub- 
lication in  the  Register. 

Section  4.  Effect  on  Other  Documents 

This  amends  Section  2.023  and  4.032  of  Manual  Supplement  l(19)G-32,  CR : 
llG-51, 12G-30  and  50G-18,  dated  May  25, 1967. 

SHra.DEN  S.  Cohen, 

Commissioner 


U.S.  TRE.\srRY  Department — Internal  Revenue  Service 

Manual  Supplement — July  1/f,  1967 

establishment  of  user  charge  under  "freedom  of  information  act" 

Section  1.  Purpose 

This  Supplement  establishes  a  user  charge  to  be  asserted  for  benefits  provided 
the  public  upon  request  under  Freedom  of  Information  Act  (P.L.  89^87), 
codified  as  5USC  552  by  P.L.  90-23.  It  also  establishes  re.sponsibility  for  collection, 
accounting  and  reporting  receipts  from  this  charge. 

Section  2.  Background. 

.01  Pertinent  background  on  the  Act  and  implementation  procedures  are  set 
forth  in  Manual  Supplement  l(19)G-32,  CR,  llG-51,  12G-30  and  50G-18,  dated 
May  25,  1967. 

.02  The  Act  becomes  effective  July  4,  1967.  Reading  Rooms  will  be  established 
and  administered  by  Public  Information  personnel  in  National  Office  and  in 
each  region. 

.03  Bureau  of  Budget  Circular  A-25,  dated  September  23,  1959,  provides  that 
a  u.ser  charge  shall  be  established  to  provide  full  cost  recovery  for  all  Federal 
activities  which  convey  special  benefits  to  recipients  above  and  beyond  those 
accruing  to  the  public  at  large.  In  accordance  with  this  Circular,  the  subject 
user  charge  will  cover  search  costs  for  locating  records  not  available  in  the 
reading  rooms,  and  costs  of  all  photocopies  and  unpriced  internal  publications 
furnished  the  public  in  accordance  with  5USC  552,  (not  applicable  to  taxpayer 
assistance  materials  and  forms  which  are  currently  distributed  free  of  charge). 

.04  Treasury  Department  Administrative  Circular  No.  159,  dated  June  1.  1967, 
on  "Freedom  of  Information  Act"  requires  that  a  user  charge  be  established  to 
recover  direct,  actual  costs  of  duplicating,  reproducing,  certifying  or  authenti- 
cating copies  of  records  made  available  under  this  Act  for  public  inspection  and 
copying.  Also,  a  charge  should  be  made  to  recover  the  full  cost  to  the  bureau  of 
searching  for  identifiable  records,  as  well  as  other  indirect  costs. 
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Disttiiution 

IRM: 

1717  ;  1100 ;  1200 ;  1  ( 19 )  00 ;  211 ;  5000 
.05  Procedures  prescribed  herein  relative  to  this  Act  are  intended  to  make 
maximum  u.'^e  of  existing  collection  and  accounting  facilities  and  procedures. 
The  procedures  will  be  reviewed  after  we  get  some  experience  data  on  volume 
of  requests  and  collections  for  this  user  charge. 

Section  3.  Applical)ility  of  this  TJ:i€r  Charge 

.01  This  user  charge  applies  only  to  requests  for  records  and  documents  under 
5USC  552.  It  does  not  apply  to  requests  for  special  statistical  studies,  compila- 
tions of  selected  statistics  and  other  related  services,  which  should  be  forwarded 
to  National  Office,  As.'^istaut  Commissioner  (Planning  and  Research),  for  evalua- 
tion and  follow-up  in  accordance  with  Manual  Supplement  l(13)RDD-3,  C.R. 
15RDD-4,  dated  February  9,  1965,  on  "Requests  for  Special  Statistical  Studies, 
Compilations,  and  Other  Services." 

.02  This  user  charge  does  not  apply  to  requests  for  photocopies  of  tax  returns. 
Such  requests  should  be  processed  in  accordance  with  IRM  241. 

.03  Also,  this  charge  does  not  apply  to  requests  for  training  materials  by  State 
and  Local  Governments.  These  requests  should  be  forwarded  to  Director.  Train- 
ing Division,  National  Office.  These  requests  will  be  processed  in  accordance 
with  Manual  Supplement  1(12)G-G1,  dated  May  28,  1965,  on  "Training  Assistance 
to  State  and  Local  Governments." 

Section  Jf.  Asserting  the  User  Charge 

.01  The  Attachment  to  this  Supplement  constitutes  the  schedule  of  fees  for 
this  user  chai'ge.  The  Attachment  is  also  available  as  Document  Number  5951. 
"IRS  Schedule  of  Fees,  Freedom  of  Information  Act,  5  USC  552,"  which  should 
be  made  available  to  the  public  as  appropriate. 

.02  A  charge  shall  be  asserted  only  for  benefits  covered  in  the  Attachment. 
When  a  charge  is  applicable,  the  minimum  fee  of  $1.00  shall  be  asserted.  For 
example,  the  appropriate  fee  for  three  photocopies  (3  pages)  is  $1.00  and  $1.25 
for  five. 

.03  A  charge  for  records  search  will  be  made  only  for  the  actual  time  spent 
in  searching  for  the  requested  record.  There  will  be  no  charge  for  time  spent 
in  restoring  the  record  to  its  original  location  nor  for  recoi'ds  search  when  it  is 
determined  that  the  request  must  be  denied. 

.04  No  charge  will  be  made  for  the  following : 

1  Requests  from  other  Federal  agencies 

2  Locating  materials  in  reading  room  files 

3  Allowing  requester  to  read  or  transcribe  reading  room  materials 

4  Resources  required  to  determine  whether  requested  records  are  exempt  or 

non-exempt  x:nder  the  Act 

.05  Prepayment  of  fees  over  $5.00  is  required  in  filling  requests.  The  amount  to 
be  charged  should  be  determined  based  on  availability  and  disclosure  status  of 
records  requested,  number  of  pages,  and  an  estimate  of  search  time  involved  in 
locating  requested  records.  This  information  and  a  copy  of  Document  No.  5951 
should  then  be  communicated  to  requester  in  accordance  with  Section  7.04, 
Manual  Supplement  l(19)G-32,  C.R.  llG-51,  12G-30,  and  50G-18.  The  reply 
should  instruct  the  requester  as  to  where  and  when  to  make  payment.  Copy  of 
initial  request  and  the  reply  should  be  forwarded  to  or  retained  by  that  reading 
room,  as  the  case  may  be,  pending  follow-up  by  requester. 

.06  Prepayment  is  not  required  in  filling  requests  by  mail  where  the  fee  is 
$5.00  or  less.  Form  4313,  Special  Information  Services  Invoice,  has  been  designed 
for  use  as  a  billing  document  in  these  cases  and  is  to  be  prepared  in  quadruplicate 
with  the  original  and  one  copy  forwarded  to  the  requester  along  with  requested 
material.  The  office  and  location  to  be  shown  on  the  upper  portion  of  the  Form 
4313  will  be  the  Regional  Fiscal  Management  Branch  or  National  Office  Fiscal 
Section,  as  appropriate,  where  the  requester  will  be  directed  to  mail  payment. 
One  copy  of  the  Form  4313  will  be  forwarded  to  Fiscal  Management  as  advance 
notice  that  payment  should  be  forthcoming  and  one  copy  retained  in  the  Reading 
Room  file.  In  the  event  that  requesters  fail  to  submit  payment.  Fiscal  Manage- 
ment offices  will  follow  collection  procedures  set  forth  in  IRM  1717,  Subsection 
46(11).4. 
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.07  In  small  offices  having  no  district  cashier,  the  requester  should  be  en- 
couraged to  bring  a  checli  or  money  order  payable  to  the  Internal  Revenue 
Service  when  he  conies  for  the  requested  material.  These  payments  will  be  mailed 
to  the  appropriate  Fiscal  Management  office  for  deposit. 

Section  5.  Collection,  Deposit  and  Accountiny  for  Receipts 

.01  Receipts  from  this  user  charge  shall  be  accounted  for  by  Fiscal  Manage- 
ment in  eac  h  Region  and  the  National  Ofhee.  Receipts  shall  be  credited  to  General 
Fund  Receipts,  Account  20-2419. 

.02  Collections  for  this  user  charge  in  district  offices  will  be  deposited  by 
district  cashier  as  courtesy  deposits  for  Regional  Fiscal  Management  Branch. 
("oUections  in  regional  offices  for  this  user  charge  will  be  deposited  by  Fiscal 
Section,  Fiscal  Management  Branch,  National  Office  collections  will  be  deposited 
by  Fiscal  Section,  Fiscal  Management  Division. 

.03  A  serially  numbered,  three-part  receipt  book  will  be  used  in  accounting  for 
collections  received  in  reading  rooms.  The  original  receipt  will  be  given  the  payer 
(requester),  one  copy  will  accompany  the  collection  to  the  district  cashier  or 
Fiscal  Management,  as  the  case  may  be,  and  one  copy  retained  in  the  book  as 
the  reading  room's  record.  An  initial  supply  of  those  receipt  books  will  be 
furnished  each  reading  room  wilhout  requisition. 

.04  Appropriate  steps  will  be  taken  to  safeguard  moneys  received  and  deposits 
will  be  made  regularly. 

Section  6.  Reporting 

.01  Bureau  of  Budget  Circular  A-25  requires  a  report,  due  August  31  each  year, 
.showing  volume,  cost  and  collections  for  all  user  charges.  This  report  is  prepared 
by  Fiscal  Management  Division. 

.02  For  reporting  purposes  this  user  charge  is  designated  "IRS-17 :  Freedom 
of  Information." 

.03  Fiscal  Management  Division  will  account  for  collections  and  in  coopera- 
tion with  Public  Information  Division  determine  the  annual  cost  of  providing 
benefits  under  this  user  charge. 

.04  Public  Information  will  account  for  volume  (number  of  requests  for  which 
a  charge  was  made).  In  this  regard,  each  reading  room  should  maintain  a  memo- 
randum record  of  requests  filled  for  which  a  charge  was  made. 

.05  Public  Information  Officers  and  Director  of  Public  Information  Division 
will  report  annual  volume  of  requests  for  which  a  charge  was  made  to  Fiscal 
Management  Officer,  National  Office,  by  July  10,  each  year.  This  will  be  a  memo- 
randum report,  Report  Symbol  NO-A  :F-80. 

Section  7.  Distrihiition  of  Document  No.  5951  and  Form  ^31.3 

Automatic  distribution  of  Document  No.  5951  and  Form  4313  will  be  made  to 
regions  as  soon  as  they  are  available. 

Section  8.  Effect  on  other  Documents 

This  supplements  Sections  4.01,  6.01,  and  7.04  of  Manual  Supplement  1(19)G- 
32.  C.R.  110-51,  12G-30.  and  50G-1S.  IBM  1717,  Administrative  Accounting 
Handbook,  and  IRM  211,  Receipt  and  Deposit  Operations,  are  also  supplemented. 

Gbay  W.  Hume, 
Fiscal  Management  Officer. 

IRS  Schedule  of  Fees — Freedom  of  Information  Act  5  USC  552* 

Minimum  charge  applicable  when  one  or  more  of  following  charges  is  as- 
serted     $1.  00 

Photocopies,  each  page .25 

Certification  of  photocopies  by  appropriate  official,  each  certification 1.  00 

Sale  of  unpriced  printed  material  (not  applicable  to  taxpayer  assist- 
ance materials  and  forms  which  are  currently  distributed  free), 

each  25  pages  or  fraction  thereof .25 

Records  search   (applies  to  search  for  records  not  on  file  in  reading 

room),  each  hour  or  fraction  thereof 3.50 

♦Also  available  as  Document  Xo.  5!>.")1. 
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Requests  by  mail  may  be  made  to  any  of  following  IRS  Reading  Roo.ns 
National  Office 
Mail  Address  : 

Director,  Public  Information  Div, 
Internal  Revenue  Service 
1111  Coll^^titution  Avenue,  N.W. 
Washington,  D.C.  20224 
Location. 

Same  as  mail  address 
North- Atlantic  Region 
Mail  Address : 

Regional  Public  Information  Officer 
Room  1102 
90  Church  Street 
New  York,  New  York  10007 
Location  : 

Same  as  mail  address 
Mid-Atlantic  Region 
Mail  Address : 

Regional  Public  Information  Officer 
P.O.  Box  12805 

Philadelphia,  Pennsylvania  19108 
Location  : 

401  N.  Broad  Street 
Central  Region 
Mail  Address : 

Regional  Public  Information  Officer 
Room  7106 
Federal  Office  Bldg. 
550  Main  Street 
Cincinnati,  Ohio  45202 
Location : 

Same  as  mail  address 
Southwest  Region 
Mail  Address : 

Regional  Public  Information  Officer 
1114  Commerce  Street 
Dallas,  Texas  75202 
Location : 

Same  as  mail  address 
Wcftcrn  Region 
Mail  Address : 

Regional  Public  Information  Officer 
Flood  Building 
870  Market  Street 
San  Fi-ancisco,  Calif.  94102 
Location  : 

Same  as  mail  address 
Southeast  Region 
Mail  Address : 

Regional  Public  Information  Officer 
P.O.  Box  926 
Atlanta,  Georgia  30301 
Location  : 

P>deral  Office  Building 
275  Peachtree  Street 
Midicest  Region 
Mail  Address : 

Regional  Public  Information  Officer 
17  N. Dearborn  Street  \ 

Chicago,  Illinois  60602 
Location : 

Same  as  mail  address 
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U.S.   Treasury  Department — Internal  Revenue   Service 
Manual  Supplement — June  28,  1961 

injunction    suits    under   freedom    of   information    act,    5    U.S.C.    55  2 

Bcetion  1.  Purpose 

This  Supplement  establishes  procedures  for  furnishing  information  to  the  Office 
of  Chief  Counsel,  National  Office,  concerning  injunction  proceedings  in  United 
States  district  courts  under  subsection  (a)  (3)  of  the  Act  (which  is  effective 
July  4,  1967)  for  the  production  of  Internal  Revenue  Service  records.  The  5 
U.S.C.  552  reference  is  to  the  codification  in  June  1967.  (Attachment) 

Section  2.  Background 

Manual  Supplement  l(19)G-32.  CR :  llG-51,  12G-30,  50G-1S,  establishes  re- 
sponsibilities and  procedures  for  implementing  the  Act  and  in  Section  7  provides 
for  processing  of  requests  for  records  under  subsection  (a)  (3)  of  the  Act.  Sub- 
section (a)  (3)  provides  in  part:  "'On  complaint,  the  district  court  of  the  United 
States  in  the  district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  has  jurisdiction  to  en- 
join the  agency  from  withholding  agency  records  and  to  order  the  production  of 
any  agency  records  improperly  withheld  from  the  complainant.  In  such  a  case  the 
court  shall  determine  the  matter  de  novo  and  the  burden  is  on  the  agency  to  sus- 
tain its  action.  In  the  event  of  noncompliance  with  the  order  of  the  court,  the 
district  court  may  punish  for  contempt  the  responsible  employee,  and  in  the  case 
of  the  uniformed  service,  the  responsible  member.  Except  as  to  causes  the  court 
considers  of  greater  importance,  proceedings  before  the  district  court,  as  author- 
ized by  this  paragraph,  take  precedence  on  the  docket  over  all  other  causes  and 
shall  be  assigned  for  hearino-  and  trial  at  the  earliest  practicable  date  and  ex- 
pedited in  every  way."  •■-;;.;.   ,,'.,:■  vir'oi  ,>;■:> 

Section  3.  Respotisihility  of  Collection  Litiffation  Division,  Chief  Counsel 

The  Collection  Litigation  Division  in  the  National  Ofl5ce  of  the  Chief  Counsel 
has  the  responsibility  within  the  Internal  Revenue  Service  for  the  handling  of 
legal  problems  arising  under  the  Act  and  will  handle  all  matters  in  litigation 
under  subsection  (a)  (3)  with  the  Department  of  Justice.  The  Collection  Litiga- 
tion Division  will  coordinate  with  the  interested  National  Office  or  field  com- 
ponents of  the  Service. 

Section  .'f.  Expeditious  HandUufi 

.01  As  the  Act  calls  for  expeditious  handling  by  Fedoeral  district  courts  of 
injunction  actions  under  suJiseetion  (a)  (3),  it  is  important  that  the  Collection 
Litigation  Division  be  informed  immediately  of  any  such  action,  accompanied  by 
appropriate  factual  material,  or  if  such  material  is  not  then  available,  at  the 
earliest  possible  date.  Since  the  action  will  involve  an  injunction  proceeding,  it 
is  ])ossible  that  the  Government  may  be  held  to  a  short  period  for  filing  an  answer 
with  the  court. 

Di-stribniion  : 

IRM  nOO.  1200,  1(19)00,  247  and  5000 

.02  Regional  and  disti'ict  offices  or  National  Office  components  receiving  sum- 
monses, complaints,  pleadings,  or  any  other  information  regardless  of  source, 
which  indicate  that  a  suit  has  been  filed  under  the  Act  should  forward  the  same 
promptly,  withoiit  awaiting  a  request,  with  a  covering  memorandum  to  the  Chief 
Counsel.  National  Office,  Attention  :  Collection  Litigation  Division,  CC  :CL. 

.03  When  time  is  of  the  essence,  Regional  Commissioners,  Regional  Counsel, 
Regional  Inspectors,  District  Directors,  and  Service  Center  Directors  may  author- 
ize direct  referrals  b.v  employees  to  be  followed  up  by  the  more  formal  procedures 
set  forth  herein. 

.04  In  the  event  of  any  urgency,  or  if  there  is  an  indication  that  less  than 
two  weeks  remain  in  which  to  file  an  answer  to  any  pleading,  a  teletype  .should 
be  sent  or  a  telephone  call  made  from  the  office  receiving  the  pleading  to  the 
Collection  Litigation  Division. 
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Section  5.  Information  Required 

.01  Information  furnished  to  tlie  Collection  Litigation  Division  in  the  covering 
naemorandum,  or  as  soon  as  possible  after  forwarding  the  summons  or  pleading 
should  include  the  following: 

( 1 )  The  title  of  the  case  and  the  docket  number. 

(2)  Date  and  time  of  service  of  the  summons  and  complaint  or  other 
pleading  and  upon  whom  served. 

(3)  Location  of  the  Federal  district  court. 

(4)  Date  answer  is  to  be  filed  in  the  court. 

(5)  Details  of  any  request  made  by  the  plaintiff  for  the  records  requested, 
how  handled,  including  date  sent  to  the  Disclosure  and  Liai.son  Branch, 
Collection  Division,  National  Otfice,  under  the  provisions  of  Section  7.02  of 
Manual  Supplement  l(19)G-32. 

(6)  A  copy  of  the  record  demanded  by  the  pleading  or  a  description  if 
the  record  is  too  voluminous  for  copying. 

(7)  Whether  there  are  any  open  or  pending  civil  or  criminal  aspects  of 
cases  relating  to  the  taxpayer's  request. 

(8)  Whether  the  record  sought  would  identify  informants  ;  whether  it  was 
obtained  in  confidence ;  or  whether  for  other  reasons  it  should  not  be  made 
public. 

(9)  Names  of  Service  personnel  familiar  with  the  demand  and  any  preced- 
ing request. 

(10)  Name  and  telephone  number  of  the  person  from  whom  additional 
information  can  be  requested. 

Section  6.  Limitations 

Nothing  in  this  Supplement  is  intended  to  change  or  modify  instructions  as 
to  the  authority  of  the  Commissioner  to  make  the  final  Service  decision  as  to 
disclosure  of  information  or  furnishing  of  testimony  in  response  to  a  subpoena 
or  other  court  order. 

Section  7.  Effect  on  Other  Documents 

This  supplements  Manual  Supplement  l(19)G-32,  CR :  llG-51,  12G-30,  and 
50G-18,  dated  May  25,  1967,  and  amends  Section  7  of  that  Supplement.  It  also 
supplements  IRM  247. 

Sheldon  S.  Cohen, 

Commissioner. 


Public  Law  90-23,  90th  Congress,  H.R.  5357,  June  5,  1967 

An  Act  To  amend  section  552  of  title  5.  United  States  Code,  to  codify  the 

provisions  of  Public  Law  89-487 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  section  552  of  title  5,  United  States 
Code,  is  amended  to  read : 

"§  552.  Public  information ;  agency  rules,  opions,  orders,  records,  and  proceedings 

"(a)  Each  agency  shall  make  available  to  the  public  information  as  follows: 
"  ( 1 )  Each  agency  shall  separately  state  and  currently  publish  in  the  Federal 
Register  for  the  guidance  of  the  public — 

"(A)  descriptions  of  its  central  and  field  organization  and  the  established 
places  at  which,  the  employees  (and  in  the  case  of  a  uniformed  service,  the 
members)  from  whom,  and  the  methods  whereby,  the  public  may  obtain 
information,  make  submittals  or  requests,  or  obtain  decisions ; 

"(B)  statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined,  including  the  nature  and  requirements  of  all 
formal  and  informal  procedures  available ; 

"(C)  rules  of  procedure,  descriptions  of  forms  available  or  the  places  at 
which  forms  may  be  obtained,  and  instructions  as  to  the  scope  and  contents 
of  all  papers,  reports,  or  examinations  ; 

"(D)  substantive  rules  of  general  applicability  adopted  as  authorized  by 
law.  and  statements  of  general  policy  or  interpretations  of  general  applicabil- 
ity formulated  and  adopted  by  the  agency :  and 

"(E)   Each  amendment,  revision,  or  repeal  of  the  foregoing. 
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Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the  terms 
thereof,  a  person  may  not  in  any  manner  he  required  to  resort  to,  or  be  adversely 
affected  by,  a  matter  re(iuireu  to  be  published  in  the  Federal  Register  and  not  so 
published.  For  the  purpose  of  this  paraj^raph,  matter  reasonably  availal>le  to  the 
class  of  persons  affected  thereby  is  deemed  published  in  the  Federal  Ilegister 
when  incorporated  by  reference  therein  with  the  approval  of  the  Director  of  the 
Federal  Register. 

"(2)   Each  agency,  in  accordance  with  published  rules,  shall  make  available 
for  public  inspection  and  copying — • 

•■(A)  linal  opinions,  including  concurring  and  dissenting  opinions,  as  well 
as  oi'ders,  made  in  the  adjudication  of  cases  ; 

"(B)  those  statements  of  policy  and  interpretations  which  have  been 
adopted  by  the  agency  and  are  not  publislied  in  the  Federal  Register:  and 
"(C)  administrative  staff  manuals  and  instructions  to  staff  tliat  affect  a 
member  of  the  public ; 
unless  the  materials  are  promptly  published  and  copies  offered  for  sale.  To  the 
extent  required  to  prevent  a  clearly  unwarranted  invasion  of  personal  privacy, 
an  agency  may  delete  identifying  details  when  it  makes  available  or  publishes  an 
opinion,  statement  of  policy,  interpretation,  or  staff"  manual  or  instruction.  How- 
ever, in  each  case  the  justiiication  for  the  deletion  shall  be  explained  fully  in 
writing.  Each  agency  also  shall  maintain  and  make  available  for  public  inspection 
and  copying  a  current  index  providing  identifying  information  for  the  public 
as  to  any  matter  issued,  adopted,  or  promulgated  after  July  4,  11367,  and  required 
by  this  paragraph  to  be  made  available  or  published.  A  final  order,  opinion,  state- 
ment of  policy,  interpretation,  or  staff  manual  or  instruction  that  affects  a  mem- 
ber of  the  public  may  be  relied  on,  used,  or  cited  as  precedent  by  an  agency 
against  a  party  other  than  an  agency  only  if — 

"(i)  it  has  been  indexed  and  either  made  available  or  published  as  pro- 
vided by  this  paragraph  ;  or 

'•(ii)  the  party  has  actual  and  timely  notice  of  the  terms  thereof. 
"(3)  Except  with  "respect  to  the  records  made  available  under  paragraphs  (1) 
and  (2)  of  this  subsection,  each  agency,  on  request  for  identifiable  records  made 
in  accordance  with  published  rules  stating  the  time,  place,  fees  to  the  extent 
authoiized  by  statute,  and  procedure  to  be  followed,  shall  make  the  records 
promptly  available  to  any  person.  On  complaint,  the  district  court  of  the  United 
States  in  the  district  in  which  the  complaint  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  has  jurisdiction  to 
enjoin  the  agency  from  withholding  agency  records  and  to  order  the  production 
of  any  agency  records  improperly  withheld  from  the  complaint.  In  such  a  case 
the  court  shall  determine  the  matter  de  novo  and  the  burden  is  on  the  agency 
to  sustain  its  action.  In  the  event  .of  noncompliance  with  the  order  of  the  court, 
the  district  court  may  punish  for  contempt  the  responsible  employee,  and  in  the 
ca.se  of  a  uniformed  service,  the  responsible  member.  Except  as  to  causes  the 
court  considers  of  greater  importance,  proceedings  before  the  district  court,  as 
authorized  by  this  paragraph,  take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest  practicable  date 
and  expedited  in  every  way. 

"(4)  Each  agency  having  more  than  one  member  shall  maintain  and  make 
available  for  public  inspection  a  record  of  the  final  votes  of  each  member  in 
every  agency  proceeding. 

"(b)  This  section  does  not  apply  to  matters  that  are — 

"(1)  specifically  required  by  Executive  order  to  be  kept  secret  in  the  inter- 
est of  the  national  defense  or  foreign  policy  ; 

"(2)  related  solely  to  the  internal  personnel  rules  and  practices  of  an 
agency ; 

"(3)  specifically  exempted  from  disclosure  by  statute; 

"(4)  trade  secrets  and  commercial  or  financial  information  obtained  from 
a  person  and  privileged  or  confidential ; 

"(5)  inter-agency  or  intra-agency  memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with 
the  agency ; 

"(6)  personnel  and  medical  files  and  similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy ; 

"(7)  investigatory  files  compiled  for  law  enforcement  purposes  except  to 
the  extent  available  by  law  to  a  party  other  than  an  agency  ; 
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"(8)  contained  in  or  related  to  examination,  operating,  or  condition  reports 
prepared  by,  on  belialf  of,  or  for  the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial  institutions  ;  or 

•'(9)   geological  and  geophysical  information  and  data,  including  maps, 
concerning  wells. 
"(c)  This  section  does  not  authoi-ize  withholding  of  information  or  limit  the 
availability  of  records  to  the  public,  except  as  specifically  stated  in  this  section. 
This  section  is  not  authority  to  withhold  information  from  Congress."' 

Sec.  2.  The  analysis  of  chapter  5  of  title  5,  United  States  Code,  is  amended  by 
striking  out : 

"552.  Publication  of  information,  rules,  opinions,  orders,  and  public  records." 

and  inserting  in  place  thereof : 

"52.  Public  information;  agency  rules,  opinions,  orders,  records,  and  proceed- 
ings." 

Sec.  3.  The  Act  of  July  4.  1966  (Public  Law  89-487,  80  Stat.  250),  is  repealed. 
Sec.  4.  This  Act  shall  be  effective  July  4,  1967,  or  on  the  date  of  enactment, 
whichever  is  later. 

Approved  June  5,  1967. 

U.S.  Treasury  Department — Internal  Revenue  Service 
Manual  Supplement — June  27,  1967 

IMPLEMENTATION   OF    "FREEDOM    OF   INFORMATION    ACT",   PUBLIC   LAW    89-4  87 

Section  1.  Purpose 

This  Amendment  clarifies  the  effect  of  Section  6.02  of  the  basic  Supplement  in 
connection  with  furnishing  IR-Manual  material  to  employee  organizations  and 
employee  representatives. 

Section  2.  Background 

It  has  been  the  general  practice  for  Service  oflScials  to  make  available  to  em- 
ployee organizations  and  individual  employee  representatives,  Personnel  por- 
tions of  the  IR-Manual  (IRM  1300,  1800,  1900,  1(10)00  and  1(11)00)  in  connec- 
tion with  disciplinai-y  actions,  grievance  appeals,  etc.  This  practice  is  based  on 
general  guidelines  in  the  Federal  Personnel  Manual  covering  relationships  with 
employees,  employee  organizations,  and  employee  representatives. 

Section  3.  Application 

Nothing  in  Section  6.02  of  the  basic  Supplement  is  intended  to  modify  or  re- 
strict the  present  practice  for  making  Personnel  portions  of  the  IR-Manual  avail- 
able to  employee  organizations  and  individual  employee  representatives. 

Section  //.  Effect  on  Other  Documents 

Section  6.02  of  Manual  Supplement  1(19)0-32,  CR :  llG-51,  12G-30,  50G-18, 
dated  May  25,  1967,  is  supplemented. 

Sheldon  S.  Cohen, 

Commissioner. 


U.S.  Treasury  Department — Internal  Revenue  Service 
Manual  Supplement — May  25,  1967 

implementation    of   "freedom    of   information    act",   public   law    89-487 

Section  1.  Purpose 

This  Supplement  establishes  the  responsibilities  and  procedures  for  imple- 
menting Public  Law  89-487,  Freedom  of  Information  Act,  the  provisions  of  which 
will  become  effective  on  July  4,  1967,  amending  Section  3  of  the  Administrative 
Procedure  Act,  5  USC  1002.  (See  Attachment.) 

Section  2.  Responsihilities  for  Puhlieation  of  Certain  Material 

.01  The  Assistant  Commissioner  (Planning  and  Research)  is  responsible  for 
meeting  the  requirements  of  Section  3(a)  (A)  of  the  Act  for  publication  in  the 
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Federal  Register  of  "descriptions  of  its  central  and  field  organization  and  the 
established  places  at  which,  the  officers  from  whom,  and  the  methods  whereby, 
the  public  may  secure  iul'ormation,  make  submittals  or  requests,  or  obtain 
decisions." 

.02  Each  Assistant  Commissioner,  the  Director,  Foreign  Tax  Assistance  Staff, 
and  the  Chief  Counsel  is  responsible  for  determining  for  his  functional  area  : 

(1)  Whether  the  requirements  of  Section  3(a)  (B)  of  the  Act  for  publication 
of  "statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  requirements  of  all  formal 
and  informal  procedures  available"'  have  been  met,  and  for  initiating  action  to 
comply. 

(2)  Whether  the  requirements  of  Section  3(a)  (C)  of  the  Act  for  publication 
of  "rules  of  procedure,  descriptions  of  forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions  as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations"  have  been  met,  and  for  initiating  action  to 
comply. 

(3)  Whether  the  requirements  of  Section  3(a)  (D)  of  the  Act  for  publication 
of  "substantive  rules  of  general  applicability  adopted  as  authorized  by  law,  and 
statements  of  general  policy  or  interpretations  of  general  applicability  formulated 
and  adopted  by  the  agency"  have  been  met,  and  for  initiating  action  to  comply. 
The  Assistant  Commissioner  (Planning  and  Research)  will  be  responsible  for 
publication  in  the  Federal  Register  of  those  Service  policy  statements  which  the 
functional  offices  involved  have  agreed  are  required  to  be  published. 

.03  Each  Assistant  Commissioner,  the  Director,  Foreign  Tax  Assistance  Staff, 
and  the  Chief  Counsel  is  responsible  for  initiating  action  to  publish  every  amend- 
ment, revision,  or  repeal  of  the  foregoing  material,  in  accordance  with  the  assign- 
ment of  responsibilities  set  forth  in  this  Section,  as  required  by  Section  3(a)  (E) 
of  the  Act. 

l^icction  3.  Responsibilities  for  Making  Certain  Materials  Available  for  Public 
Inspection  and  Copying 

.01  Each  Assistant  Commissioner,  the  Director,  Foreign  Tax  Assistant  Staff, 
and  the  Chief  Counsel  is  responsible,  in  accordance  with  the  procedures  pre- 
scribed in  Section  4  of  this  Supplement,  for  making  available  for  public  inspec- 
tion and  copying : 

(1)  Material  of  the  type  described  in  Section  3(b)  (A)  of  the  Act,  "all  final 
opinions  (including  concurring  and  dissenting  opinions)  and  all  orders  made  in 
the  adjudication  of  cases."  This  provision  applies  to  Alcohol  and  Tobacco  Tax 
Division  opinions  and  orders  in  administrative  procedures  on  applications  for, 
and  to  suspend,  revoke,  or  annul,  permits  under  the  alcohol,  alcoholic  beverages, 
and  tobacco  permit  systems,  and  the  firearms  control  system. 

(2)  Material  of  the  type  described  in  Section  3(b)  (B)  of  the  Act.  "statements 
of  policy  and  interpretations  which  have  been  adopted  by  the  agency  and  are  not 
published  in  the  Federal  Register." 

(3)  Material  of  the  type  described  in  Section  3(b)  (C)  of  the  Act,  "adminis- 
trative staff  manuals  and  instructions  to  staff  that  affect  any  member  of  the 
public,  unless  such  materials  are  promptly  published  and  copies  offered  for  sale." 
District  and  regional  issuances  will  be  the  subject  of  separate  instructions  to  be 
issued  at  a  later  date.  Until  such  instructions  are  issued,  requests  for  regional 
and  district  issuances  will  be  handled  in  accordance  with  the  procedure  set 
forth  in  Section  7.02. 

Section  4-  Establishment  of  Public  Reading  Rooms 

.01  Public  reading  rooms  will  be  established  in  the  National  Office  and  in  each 
regional  office  (the  regional  office  may  utilize  district  office  space  if  preferable), 
staffed  by  Public  Information  personnel.  Personnel  assigned  these  duties  will  be 
available  to  assist  the  public  in  locating  material  as  well  as  providing  copies 
of  the  material  upon  payment  of  user  charges  for  this  service.  These  charges  are 
to  I)e  established  by  the  Assistant  Commissioner  (Administration). 

.02  Initially,  each  Assistant  Commissioner,  the  Director,  Foreign  Tax  Assist- 
ance Staff,  and  the  Chief  Counsel  will  arrange  for  providing  each  reading  room 
with  a  copy  of  all  material  within  their  functional  area  required  by  Sections 
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3(a)  and  3(b)  of  the  Act  to  be  published  or  made  available  for  public  inspection 
and  copying. 

.03  The  materials  in  the  reading  rooms  will  include : 

(1)  A  complete  set  of  Federal  Tax  Regulations;  this  will  be  the  official  Loose- 
leaf  Ilegulations  System. 

(2)  Other  Federal  Regulations  or  materials  promulgated  by  the  Service  and 
published  in  the  Federal  Register  or  incorporated  by  reference  therein.  This  will 
include  delegation  orders,  Statement  on  Organization  and  Functions,  and  those 
official  policies  of  the  Internal  Revenue  Service  which  are  considered  to  be  under 

'the  purview  of  Sections  3(a)  and  3(b)  of  the  Act. 

(3)  A  set  of  Cumulative  Bulletins,  and  Internal  Revenue  Bulletins  which  have 
not  yet  been  cumulated  in  C.B.'s,  which  is  as  comi)lete  as  is  reasonably  possible, 
recognizing  that  some  early  C.B.  volumes  are  now  rare. 

(4)  All  other  IRS  publications  (except  tax  forms)  which  are  intended  for 
public  sale  or  use,  such  as  "Your  Federal  Income  Tax,"  '"Farmer's  Tax  Guide," 
etc. 

(5)  A  description  of  forms  available;  it  is  contemplated  that  Document  No. 
52.59.  List  of  Major  Tax  Returns  and  Related  Forms,  will  be  revised  and  made 
available  for  this  purpose. 

(6)  Those  Internal  Revenue  Manual  matei-ials,  and  IRS  training  texts  and 
materials,  which  are  furnished  to  the  reading  rooms  by  the  National  Office  as  be- 
ing open  for  public  inspection  and  copying. 

(7)  Final  opinions  and  orders  as  described  in  Section  3.011  of  this  Supple- 
ment. 

(8)  Such  indexes  as  may  now  exist  covering  Sections  4.031,  4.032,  and  4.033, 
and  such  other  indexes  as  may  be  provided  by  the  National  Office  covering  read- 
ing room  materials. 

.04  Material  described  in  Sections  4.031,  4.033,  4.034,  and  4.035  of  this  Supple- 
ment will  be  obtained  locally  by  the  Regional  Public  Information  Officer,  to  the 
extent  possible.  All  otlier  material  described  in  Section  4.03  will  be  furnished  by 
the  National  Office. 

Section  5.  Maintenmice  of  Reading  Room  Material  in  Current  Status 

.01  After  the  initial  assembly  of  reading  room  material,  the  Planning  and  Analy- 
sis Division,  upon  receipt  of  National  Office  originated  internal  management  docu- 
ments after  printing,  will  forward  two  copies  to  the  originating  office  with  a  pre- 
printed notice  that  the  issuam-e  is  to  be  considered  for  inclusion  in  each  reading 
room.  The  originating  office  will  be  responsible  for  obtaining  the  conctirrence  of 
other  offices  involved  in  the  issviance  and,  if  determined  to  be  nonexempt,  for 
furnishing  the  Public  Information  Division,  National  Office,  eight  copies  of  the 
issuance  (edited  to  the  extent  necessary  to  exclude  exempt  material),  together 
with  a  transmittal  memorandum  of  filing  instructions.  The  Public  Information 
Division  will  review  the  accuracy  of  the  tiling  instructions  and  furnish  a  copy  of 
the  material  to  each  reading  room. 

.02  Each  Assistant  Commissioner,  the  Director.  Foreign  Tax  Assistance  Staff, 
and  the  Chief  Cotm.sel  is  responsible  for  furnishing,  or  arranging  for  the  auto- 
matic distribution  of,  eight  copies  of  all  other  materials  for  reading  rooms  (see 
Section  4.02)  to  the  Public  Information  Division  for  redistribution  to  the  reading 
rooms,  including  amendments,  revisions,  and  repeals  of  such  materials. 

Section  6.  Requests  for  Access  to  Reading  Room  Materials  Received  in  Offices  Not 
Having  a  Reading  Room 
.01  Requests  for  inspection  or  copying  of  reading  room  material  of  the  type 
described  in  Sections  4.031,  4.032,  4.033,  4.034,  and  4.035  of  this  Supplement 
should  be  honored  by  any  office  of  the  Service  to  the  Extent  that  such  materials 
are  readily  available  in  that  office.  Upon  payment  of  established  copy  charges, 
copies  of  .such  material  may  be  furnished  the  requester  by  offices  having  copy 
machines  and  cashier  facilities  available.  In  other  offices,  requests  for  copies 
should  be  handled  in  accordance  with  Sections  6.02  and  6.03  of  this  Supplement. 
If  sucli  materials  are  not  available  where  the  request  is  made,  the  requester 
should  be  advised  that  such  material  is  available  in  the  reading  rooms  which  have 
been  established  in  the  National  Office  and  in  each  regional  headquarters  city. 
If  the  requester  wishes  to  obtain  copies  of  such  material  by  mail,  he  should  be  ad- 
ji-ised  to  direct  his  written  request  to  a  Public  Information  Officer  at  one  of  the 
reading  room  locations. 
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.02  If  the  request  is  for  material  described  in  Sections  4.036,  4.037,  or  4.038  of 
this  Supplement,  the  requester  should  be  advised  by  the  person  assisting  liini  that 
material  of  this  type  may,  or  may  not,  be  available  for  public  inspection  and  that 
he  should  direct  his  written  request  to  a  Public  Information  Officer  at  one  of  the 
reading  room  locations. 

.03  In  either  of  the  circumstances  described  in  Sections  6.01  or  0.02  of  this 
Supplement,  if  the  requester  prefers,  be  may  fuiiiish  a  written  description  of  the 
material  desired,  with  his  name  and  mailing  address,  to  the  person  as.sisting  him, 
who  will  forward  the  request  to  the  appropriate  Public  Information  Officer. 

Section  7.  Other  Records  Available  for  Inspection  and  Copying 

.01  Section  3(c)  of  the  Act  states,  "Except  with  respect  to  the  records  made 
available  pursuant  to  subsections  (a)  and  (b),  every  agency  shall,  upon  request 
for  identifiable  records  made  in  accordance  with  published  rules  stating  the 
time,  place,  fees  to  the  extent  authorized  by  statute  and  procedure  to  be  fol- 
lowed, make  such  records  promptly  available  to  any  person."  Certain  exemptions, 
applicable  to  all  matters  covered  by  Section  3  of  the  Act,  are  set  forth  in  Section 
3(e)  of  the  Act. 

.02  Regional  and  district  offices  or  National  Office  components  receiving  re- 
quests for  records  or  material  for  which  disclosure  instructions  have  not  been 
previously  issued  (e.g.,  IRM  247).  and  which  have  not  been  made  available  in 
the  reading  rooms,  should  promptly  acknowledge  receipt  of  the  request  and  notify 
the  requester  that  his  request  has  been  forwarded  for  the  attention  of  the  Dis- 
closure and  Liaison  Branch,  Collection  Division,  National  Office,  (CP:C:D),  for 
consideration,  and  that  he  will  receive  written  notice  of  the  decision  reached. 

.03  Field  offices  are  to  immediately  forward  such  requests,  including  a  copy 
of  the  record,  if  available,  or  a  description  if  the  record  is  too  voluminous  for 
copying.  The  district  office  should  transmit  a  copy  of  the  request  and  related  file 
to  the  Regional  Commissioner  for  information. 

.04  The  Disclosure  and  Liaison  Branch,  after  obtaining  the  concurrence  of 
the  Division  Directors  involved,  will  promptly  prepare  a  reply  for  the  signature 
of  the  Assi.^^tant  Commissioner  (Compliance)  advising  the  reiiuester  whether 
or  not  disclosure  is  authorized  (with  proper  notice  of  his  appeal  rights,  if  de- 
nied), with  a  copy  being  sent  to  the  Regional  Commissioner  and  District  Direc- 
tor involved.  Replies  will  advise  the  requester  of  the  rate  of  charge  for  searching 
and  reproduction  costs  for  the  record  requested  (when  the  request  is  being 
granted)  and  will  be  routed  through  the  National  Office  components  involved 
in  the  request,  for  review  and  concurrence. 

.Ort  Any  appeal  by  the  taxpayer  from  the  decision  of  the  Assistant  Comrais- 
.sioner  (Compliance)  will  be  promptly  considered,  and  granted  or  denied,  by  the 
Commissioner,  or  referred  to  the  Secretary. 

Section  8.  Effect  on  Other  Documents 
This  amends  and  supplements  IRM  1120,  1230,  1240  and  1(19)40.  in 

Sheldon  S.  Cohen, 

Commissioner. 


Public  Law  89-487 

89th   Congress,   S.  1160 

July  4,   1966 

An  Act  To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter  324, 
of  the  Act  of  June  11,  1946  (60  Stat.  238),  to  clarify  and  protect  the  right  of 
the  public  to  information,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  Houseof  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  section  3,  chapter  324,  of  the  Act  of 
June  11,  1946  (60  Stat.  238) ,  is  amended  to  read  as  follows  : 

•'Sec  3.  Every  agency  shall  make  available  to  the  public  the  following  infor- 
mation :  ,    „  X  , 

"(a)  Publication  in  the  Federal  Register.— Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal  Register  for  the  guidance  of  the 
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public  (A)  descriptions  of  its  central  and  field  organization  and  the  established  ■> 
places  at  which,  the  officers  from  whom,  and  the  methods  whereby,  the  public 
may  secure  information,  make  submittals  or  requests,  or  obtain  decisions:  (B) 
statements  of  the  general  course  and  method  by  which  its  functions  are  channeled 
and  determined,  including  the  nature  and  requirements  of  all  formal  and  infor- 
mal procedures  available;  (C)  rules  of  procedures,  descriptions  of  forms  avail- 
able or  the  places  at  which  forms  may  be  obtained,  and  instructions  as  to  the 
scope  and  contents  of  all  papers,  reports,  or  examinations;  (D)  substantive  rules 
of  general  applicability  adopted  as  authorized  by  law,  and  statements  of  gen- 
eral policy  or  interpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and  (E)  every  amendment,  revision,  or  repeal  of  the  foregoing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the  terms 
thereof,  no  person  shall  in  any  manner  be  required  to  resort  to.  or  be  adversely 
affected  by  any  matter  required  to  be  published  in  the  Federal  Register  and  not 
so  published.  For  purposes  of  this  subsection,  matter  which  is  reasonably  avail- 
able to  the  class  of  persons  affected  thereby  shall  be  deemed  published  in  the  Fed- 
eral Register  when  incorporated  by  reference  therein  with  the  approval  of  the 
Director  of  the  Federal  Register. 

"(b)  Agency  Opinions  and  Orders. — Every  agency  shall,  in  accordance  with 
published  rules,  make  available  for  public  inspection  and  copying  (A)  all  final 
opinions  (including  concurring  and  dissenting  opinions)  and  all  orders  made  in 
the  adjudications  of  case.s,  (B)  those  statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register,  and  (C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  any  member  of  the  public,  unless  such  materials  are  promptly  published 
and  copies  offered  for  sale.  To  the  extent  required  to  present  a  clearly  unwar- 
ranted invasion  of  personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement  of  policy,  interpreta- 
tion, or  staff  manual  or  instruction ;  Provided,  That  in  every  case  the  .iustifica- 
tion  for  the  deletion  must  be  fully  explained  in  writing.  Every  agency  also  shall 
maintain  and  make  available  for  public  inspection  and  copying  a  current  index 
providing  identifying  information  for  the  public  as  to  any  matter  which  is  is- 
sued, adopted,  or' promulgated  after  the  effective  date  of  this  Act  and  wliich  is 
required  by  this  subsection  to  be  made  available  or  published.  No  final  order, 
opinion,  statement  of  policy,  interpretation,  or  staff  manual  or  instruction  that 
affects  any  member  of  the  public  may  be  relied  upon,  used  or  cited  as  precedent 
by  an  agency  against  any  private  party  unless  it  has  been  indexed  and  either 
made  available  or  published  as  provided  by  this  subsection  or  unless  that  private 
party  shall  have  actual  and  timely  notice  of  the  terms  thereof. 

"(c)  Agency  Records. — Except  with  respect  to  the  records  made  available 
pursuant  to  subsections  (a)  and  (b),  every  agency  shall,  upon  request  for  identi- 
fiable records  made  in  accordance  with  published  rules  stating  the  time,  place, 
fees  to  the  extent  authorized  by  statute  and  procedure  to  be  followed,  make  such 
records  promptly  available  to  any  person.  Upon  complaint,  the  district  court  of 
the  United  States  in  the  district  in  which  the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which  the  agency  records  are  situated  shall  have 
jurisdiction  to  enjoin  the  agency  from  the  withholding  of  agency  records  and  to 
order  the  production  of  any  agency  records  improperly  withheld  from  the 
complainant.  In  such  cases  the  court  shall  determine  the  matter  de  novo  and  the 
burden  shall  be  upon  the  agency  to  sustain  its  action.  In  the  event  of  noncom- 
pliance with  the  court's  order,  the  district  court  may  punish  the  responsible 
officers  for  contempt.  Except  as  to  those  causes  which  the  court  deems  of  greater 
importance,  proceedings  before  the  district  court  as  authorized  by  this  subsection 
shall  take  precedence  on  the  docket  over  all  other  causes  and  shall  be  assigned 
for  hearing  and  trial  at  the  earliest  practicable  date  and  expedited  in  every  way. 

"(d)  Agency  Proceedings.— Every  agency  having  moi-e  than  one  member  .shall 
keep  a  record  of  the  final  votes  of  each  member  in  every  agency  proceeding  and 
such  record  shall  be  available  for  public  inspection. 

"(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  applicable  to 
matters  that  are  (1)  specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy  ;  (2)  related  solely  to  the 
internal  personnel  rules  and  practices  of  any  agency;  (3)  specifically  exempted 
from  disclosure  by  statute;  (4)  trade  secrets  and  commercial  or  financial  infor- 
mation obtained  from  any  person  and  priviliged  or  confidential;  (5)  inter-agency 
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or  intra-agency  memorandums  or  letters  which  would  not  be  available  by  law  to 
a  private  party  in  litigation  with  the  agency ;  (G)  personnel  and  medical  files  and 
similar  files  the  disclosure  of  which  would  constitute  a  clearly  unwarranted  in- 
vasion of  personal  privacy;  (7)  investigatory  files  compiled  for  law  enforcement 
purposes  except  to  the  extent  available  by  law  to  a  private  party;  (8)  contained 
in  or  related  to  examination,  operating,  or  condition  reports  prepared  by,  on  be- 
half of,  or  for  the  use  of  any  agency  responsible  for  the  regulation  or  supervision 
of  financial  institutions;  and  (0)  geological  and  geophysical  information  and 
data  (including  maps)  concerning  wells. 

"(f)  Limitation  of  Exemptions. — Nothing  in  this  section  authorizes  with- 
holding of  information  or  limiting  the  availability  of  records  to  the  public  except 
as  specifically  stated  in  this  section,  nor  shall  this  section  be  authority  to  with- 
hold information  from  Congress. 

"(g)  Private  Pakty. — As  used  in  this  section,  'private  party'  means  any  party 
other  than  an  agency. 

"(h)  Effective  Date. — This  amendment  shall  become  effective  one  year  follow- 
ing the  date  of  the  enactment  of  this  Act." 

Approved  July  4,  1966. 


224 


APPENDIX  II 

Internal    Revenue    Service    Instructions    and    Guidelines    Relating    to    hO] 

Reading  Room 

FOI   READING   KOOil    OPERATIONAL   INSTRUCTION    NO.    1 

Memorandum  for  file. 

Subject :  Organization  of  FOI  Reading  Room. 

/.  Stack  locations 

The  available  14  stacks  will  be  utilized  as  follows  : 

Stack  1. — Regulations  ;  Federal-State  Agreements  ;  Cumulative  Bulletins. 

Stuck  2. — Reserve  for  future  expansion. 

Stack  3. — Reserve  for  future  expansion. 

Stack  4- — Congressional  Records — Federal  Registers. 

Stack  5. — Miscellanous  records. 

Stack  6. — Reserve  for  future  expansion. 

Stack  7. — IRS  documents.  (Note:  Quarterly  statistical  reports  have  document 
numbers. ) 

Stack  8. — ^Reserve  for  future  expansion. 

stack  9. — IKS  i)ublicutions.  (Note:  S.O.I,  reports  and  commissioner's  annual 
reports  have  publication  numbers. ) 

Stack  10. — Reserve  for  future  expansion. 

Stack  11. — IRS  training  texts. 

Stack  12. — Reserve  for  future  expansion. 

Stack  13. — IR  manual. 

Stack  III. — Reserve  for  future  expansion. 

//.  Shelf    arrangement 

1.  Cumulative  Bulletins  will  be  arranged  by  year  and  volume  number.  Late 
issues  of  IR  Bulletins  will  be  maintained  until  a  Cumulative  Bulletin  including 
them  is  received,  at  which  time  the  pamphlet  copies  will  be  discarded. 

3.  Documents,  Publications,  and  Training  Texts  will  be  arranged  in  numerical 
order. 

///.  Use   of  filing  cabinets 

Some  materials  deposited  in  the  Reading  Room  will  not  be  appropriate  for 
storage  on  shelves  due  to  their  small  size,  odd  shape  or  other  physical  char- 
acteristics, such  as  consisting  of  only  one  or  a  few  pages.  These  materials  should 
be  placed  in  envelopes — wallet  t.vi)e  folders  with  elastic  tape. 

As  many  materials  as  can  be  conveniently  stored  will  be  placed  in  each 
folder.  The  materials  need  not  be  related  to  each  other,  but  should  be  placed 
in  the  folder  as  received. 

Each  folder  should  be  numbered  consecutively  as  it  is  established  and  placed 
in  numerical  order  in  the  filing  cabinets. 

IV.  Use  of  FOI  reading  room  file  card 

Freedom  of  Information  Reading  Room  File  Card 

Publication    

Cross  References 

Made  Public Field  Advised 

Shelf  Location 

Other    
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1.  At  least  one  (and  probably  several)  cards  should  be  prepared  for  each 
record  or  class  of  records  contained  in  the  reading  room.  However,  multiple 
cards  need  not  be  produced  for  various  issues  of  the  same  document,  or  for 
sub-parts  of  a  larger  document.  For  instance,  we  have  many  volumes  of  Cumu- 
lative Bulletins  and  Commissioner's  Annual  Reports,  for  which  a  single  card 
should  suflice.  The  volumes  contained  in  the  collection  should  be  listed  on  the 
reverse  of  the  file  card  as  follows  : 

A.  If  we  have  a  complete  run  :  1923  thru  1971. 

B.  If  we  have  a-  broken  run  : 

1923. 
1928-31. 
1939-47. 
1949-71. 

C.  If  a  new  issue  is  added  : 

1923. 

1928-31. 

1939-47. 

1949-71. 

1972. 

1973. 

No  card  need  be  produced  for  IR  Bulletins  in  pamphlet  form  since  these  will 
be  discarded  as  soon  as  a  Cumulative  Bulletin  is  received. 
A  single  card  will  suffice  for  the  Internal  Revenue  Manual. 

2.  Several  cards  Mill  be  required  to  provide  for  adequate  cross-referencing 
on  some  records.  Each  record  should  have  a  main  title  card.  Additionally  some 
records  will  require  cards  for  one  or  more  sub-titles,  a  number  designation,  a 
Report  Symbol,  or  a  subject  identifier. 

For  instance,  Document  5342,  would  have  cards  as  follows  : 
Main  title  card  :  Source  of  returns — Income  taxes. 
Number  designation  :  Document  5342. 
Report  symbol  :  NO-CP  :A-106. 
The  above  three  cards  would  still  not  identify  the  record  for  a  searcher  who 
knew  only  that  he  wanted  some  audit  statistics,  therefore,  a  subject  identifier 
card  would  also  be  necessary  under  "Audit  Statistics." 

3.  The  FOI  Reading  Room  File  Cards  will  be  prepared  as  follows  : 
PubUcation. — This  space  will  contain  the  designation  under  which  the  card 

will  be  filed  if  it  is  a  Main  Title  Card.  Sub-Title  Card,  Nmnlier  Desii,iiarion 
Card,  or  Report  Symbol  Card  (i.e.,  Source  of  Returns — Income  Taxes  or  Docu- 
ment 5342  or  NO-CP  :A-106) . 

If  the  card  being  prepared  in  a  Subject  Identifier  Card  and  the  subject  is 
not  contained  in  either  the  Main  Title  or  the  Sub-Title,  prepare  the  card  as  if 
it  were  an  additional  Main  Title  Card  and  type  the  subject  (Audit  Statistics) 
above  the  heavy  black  line  at  the  top  of  the  card. 

If  the  card  being  prepared  is  a  Subject  Identifier  Card  and  the  subject  is 
contained  in  either  the  Main  Title  or  Sub-Title,  prepare  the  card  as  if  it  were 
an  additional  Main  Title  or  Sub-Title  Card,  and  underline  the  subject  identifier. 
For  instance,  if  the  card  were  for  Pulilication  572,  Tax  Information  on  Invest- 
ment Credit,  the  Subject  Identifier  Card  would  have  Tax  Information  on  Invest- 
ment Credit  typed  in  the  publication  space  since  the  subject  is  Investment 
Credit. 

Cross  References.— It  only  one  card  is  prepared  this  space  is  left  blank. 

If  more  than  one  card  is  prepared  and  the  Publication  space  contains  the 
Number  Designation,  enter  the  Main  Title  in  the  Cross  Reference  space. 

If  more  than  one  card  is  prepared  and  the  Publication  space  contains  anything 
other  than  the  Number  Designation,  enter  the  Number  Designation  (i.e..  Docu- 
ment 5342,  Publication  572,  etc. )  in  the  Cross  Reference  space. 

If  more  than  one  card  is  prepared  and  the  record  does  not  have  a  Number 
Designation,  enter  the  Main  Title  in  the  Cross  Reference  space  unless  the  Publi- 
cation space  already  contains  the  Main  Title.  In  the  latter  case  leave  the  Cross 
Reference  space  blank. 

Made  Public. — The  Internal  Revenue  Bulletin  and  records  bearing  Publica- 
tion Numbers  are  intended  as  public  documents  from  their  inception.  The  Made 
Public  space  will  be  left  blank  for  such  records. 
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Whenever  the  Disclosure  Staff  submits  a  record  to  the  reading  room  which 
was  not  previously  available  to  the  public,  the  date  on  which  disclosure  of  the 
document  was  first  authorized  will  be  shown  in  the  Made  Puhlic  space. 

If  there  is  any  doubt  about  the  appropriate  date,  or  if  the  document  was 
made  public  l)efore  we  set  up  the  FOI  Reading  Room,  leave  the  space  blank. 

Field  Adiificd. — This  space  will  not  be  used  during  the  initial  preparation 
of  file  cards.  Periodically  the  Disclosure  Staff  will  issue  to  the  field  a  listing 
of  reading  room  materials  prepared  from  the  file  cards.  The  first  time  that  a 
record  is  included  in  such  a  listing,  the  month  and  year  of  the  listing  will  be 
stamped  on  the  card. 

Shelf  Location. — For  each  item  which  has  been  placed  in  the  stacks,  enter 
the  appropriate  number  1  thru  14. 

For  each  item  which  has  been  placed  in  a  filing  drawer,  enter  the  appropriate 
folder  number  as  fol-1,  fol-2,  fol-3,  etc. 

Other. — In  the  future  some  items  which  have  been  designated  as  reading 
room  materials  may  be  precluded  by  lack  of  space,  unusual  size  or  shape,  or 
other  physical  characteristics  from  actual  deposit  in  the  reading  room.  The  loca- 
tion (if  such  items  (i.e.,  room  number  or  office  designation)  would  be  entered  in 
the  Other  space. 

V.  All  materials  deposited  in  the  reading  room  should  be  stamped: 

For  Public  Use  in  the  IRS  Reading  Room 

Do  Not  Remove 

The  stamp  should  be  placed  on  the  cover  or  title  page  of  the  record  taking 
care  not  to  obscure  any  printed  matter,  except  the  "Official  Use  Only"  indicia 
which  may  l)e  overprinted.  It  is  especially  important  that  every  record  which 
was  formerly  clas.sified  "Official  Use  Only"  prominently  display  the  "For  Public 
Use  .  .  ."  stamp. 

M.  Farbexblum. 


May  25,  1973. 
Freedom  of  Information  Reading  Room  Operational  Instructional  No.  2 

Subject :  Organization  of  F.O.I,  reading  room. 

I.  Our  Memorandum  For  File  dated  March  5.  1973.  Organization  of  F.O.I. 
Heading  Room,  is  hereby  designated  F.O.I.  Reading  Room  Operational  Instruc- 
tion No.  1.  This  designation  should  be  noted  in  pen  and  ink  at  the  top  of  page 
•one  of  the  memorandum  copy  on  file  in  the  Reading  Room. 

II.  We  have  determined  that  it  is  unnecessary  for  the  Reading  Room  to  retain 
■copies  of  the  Congressional  Record  and  the  Federal  Register.  Copies  currently 
on  file  are  to  be  disposed  of  and  no  further  copies  are  to  be  added. 

III.  References  to  the  Congressional  Record  and  the  Federal  Register  in  Read- 
ing Room  Operational  Instruction  No.  1  are  to  be  lined  through. 

M.  Farbenblum. 


May  25,  1973. 
Freedom  of  Information  Reading  Room  Operational  Instruction  No.  3 

Subject :  Use  of  Fi-eedom  of  Information  Invoice. 

I.  The  Manager,  Freedom  of  Information  Reading  Room  is  authorized  to  sign 
routine  re.sponses  granting  in  full  requests  involving  only  reading  room  materials 
and  requiring  no  corresyxindence  other  than  billing  and  transmittal  forms.  For 
the  purpose  of  issuing  Form  :M-6001,  Freedom  of  Information  Invoice,  the  pre- 
paring employee  will  be  considered  to  be  acting  as  Manager,  Freedom  of  Informa- 
tion Reading  Room. 

II.  Re(;uests  involving  a  balance  of  $50  or  more  after  the  application  of  any 
prepayments  are  to  l>e  referred  to  the  Disclosure  Staff  for  resolution. 

III.  Invoices  will  be  numbered  consecutively,  beginning  a  new  count  each  year. 
No  letter  or  year  designation  is  necessary. 

IV.  The  Description  of  Records  Provided  will  cite  the  title  or  number  of  the 
document.  If  the  complete  document  has  not  been  requested  the  citation  will  be 
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followed  iiy  tlie  word  PARTIAL  in  parenthesis  wif  Iiout  attempting  to  id(>ntify  the 
l)arri(nilar  pases  involved. 

V.  The  records  search  fee  will  not  be  charged  unless  special  instructions  to  do 
so  have  been  received. 

VI.  If  an  order  for  copies  is  accompanied  by  an  inquiry  as  to  the  cost  or 
availability  of  another  record,  a  simple  routine  response  may  be  typed  in  the 
space  above  the  signature  block. 

"\'II.  The  preparer  of  Form  ]\I-r>001  will  sign  it;  the  title  will  always  be  shown 
as  ?»Ianasrei",  F.O.I.  Reading  Room. 

VIII.  Form  :M-6001  will  be  distri))uted  as  follows : 
White — xVlways  goes  to  the  requester. 

Green — Always  goes  to  Fiscal  Section. 

Yellow — Goes  to  the  requester  if  there  is  an  amount  due.   Goes  to  Fiscal 
Section  if  amount  submitted  witli  request  results  in  full  payment. 
Pink — Always  retain  in  Reading  Room  file. 

Gold — Goes  to  Fiscal  Section  if  there  is  a  partial  payment  with  the  request 
leaving  a  balance  due.  Otherwise  it  is  to  be  destroyed. 

IX.  Re(iuest  letters  are  destroyed  when  the  requested  information  has  been 
furnished. 

M.  Farbenblum. 

June  18.  1973. 
FOI  Reading  Room  Operational  Instruction  No.  4 
Subject :  Deposit  of  proceeds  from  photocopier. 

I.  emptying  the  coin  box 

1.  The  coin  box  of  the  photocopying  machine  will  be  opened  every  Thursday, 
after  2  :00  P.M.  If  the  contents  of  the  coin  box  are  found  to  total  $5.00  or  more, 
a  deposit  will  be  prepared.  If  the  contents  total  less  than  $5.00,  they  will  be 
returned  to  the  box,  and  no  deposit  will  be  made. 

2.  In  the  event  that  unusually  high  usage  of  the  photocopier  requires  that  the 
coin  box  be  emptied  more  frequently,  an  additional  deposit  may  be  made  as 
necessary. 

II.  preparing  the  deposit 

1.  Form  M-6001  v,-ill  be  used  as  a  record  of  deposit. 

2.  Each  deposit  will  be  numbered  consecutively,  beginning  with  the  first  deposit 
of  the  fiscal  year.  The  deposit  number  will  be  entered  in  the  Invoige  Number  box. 

.3.  The  date  of  deposit  will  be  entered  in  the  Date  of  Invoice  box. 

4.  The  words  "Deposit  of  Proceeds  from  Photocopier"  will  be  entered  in  the 
space  for  Mailing  Address. 

5.  In  the  space  for  Description  of  Records  Provided  enter : 

Ending  meter  number 

Beginning  meter  number 

Difference    

The  Beginning  Meter  Number  will  be  the  same  as  the  Ending  Meter  Number 
for  the  prior  deposit.  The  initial  Beginning  Meter  Number  will  be  2401. 

6.  On  the  line  for  Photocopies,  enter  the  Difference  determined  above  in  the 
Quantity  column.  Enter  the  amount  being  deposited  in  the  Total  column  and 
carry  down  to  the  Total  Cost  and  Amount  Submitted  with  Request  lines.  The 
amount  being  deposited  should  equal  the  Quantity  multiplied  by  $.10. 

7.  In  the  large  space  to  the  left  of  Total  Cost  enter  Prior  Deposit  Number 

Made  on  (Date) . 

8.  The  preparer  will  sign  in  the  bo:t  provided. 

9.  The  line  reading  Chief,  A  :F  :A  will  be  corrected  to  read  Chief,  A  :F  :AF 
Room  2550. 

III.  disposition  of  deposit 

1.  The  amount  being  deposited  should  be  delivered  to  Fiscal  Section,  Room  2550, 
no  later  than  3  :00  P.M.  on  the  day  of  deposit,  together  with  the  White,  Green  and 
Yellow  copies  of  Form  M-6001. 

2.  The  Fiscal  Section  will  receipt  and  return  the  White  copy.  The  Green  and 
Yellow  copies  will  be  retained  by  the  Fiscal  Section  for  their  purposes. 
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3.  The  Pink  and  Gold  copies  will  be  destroyed  after  the  White  copy  has  been 
receipted. 

IV.  VERIFICATION  OF  DEPOSIT 

1.  The  receipted  White  copies  of  Form  M-6001  will  be  retained  in  the  reading 
room. 

2.  The  Chief,  Freedom  of  Information  Branch,  Disclosure  Staff,  will  occasion- 
ally witness  the  preparation  of  the  deposit  without  giving  prior  notice  of  intent 
He  will  also  occasionally  verify  that  the  Forms  M-6001  for  deposits  are  prop- 
erly prepared  and  maintained,  have  been  receipted,  and  that  the  amounts  depos- 
ited are  consistent  with  the  meter  settings.  Forms  M-6001  will  be  initialed  to 
reflect  the  foregoing  verification. 

M.  Farbenblum, 
Chief,  Freedom  of  Information  Branch. 


ii;i;!;i)()M  oi-  imoiimaiion  i.n\()I(:i", 


MAILING  ADUKKSS: 


~\ 


Deposit  of  Proceeds  from  Photocopier 


UATE  or   INVUICL 

July    1.1,    1973 


DAIE  or  lltQUlST 


DI'riCltllT 

o.v  <ii-  m.comis  cimvinKi) 

Ending  Meter  Number 
Beginning  Meter  Number 

Difference 

2550 

2500 

50 

TYPE  OF  rHAF.-Gi: 

UNIT 

rmcc 

QUANTITY 

TOTAL 

'holDcojiic-,     per   p.i.^c 

S  .10 

50 

5.00 

1.00 

.23 

3..S0 

$1.00  iiiiuiimim  cli.ir;:c 

'J'OTAI,  COST 

Less:  Ainouiil  subiniltcil  willi  rcqucfl 

AMOUNT  \)\:V. 

• 

Prior  Deposit  Number   1 
made  on  July   6,    1973 

5.00 

5.00 

SIGNATURE 

Preparer's  Name 

Ititle 

I'lcasc,  icUirii  )'cliou'  cujiy  uf  llus  Iiivuitu  <«!lli  yuur  kiiiIii.iuio  in: 


Cliirf,  A:I:AF  Kooiii    2550 

liilrriial   lirM'iilif  Scixii'c' 

nil   (:i.ii>iliiiil,.M  A».-.,  N.W. 
\VnO,i,i::i„M.  I).  C.     -MXIV 


form  I\l-f)001  (<-7J) 


cr D  eei.042 


TnrAsuriY  nrrAiii  .tnt 
INUdMAL  l(I.VU<UC  StKVICE 
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July  9,  1973. 


Freedom  of  Information  Reading  Room  Operational  Instruction  No.  5 
Subject  :  File  of  Freedom  of  Information  Appeial  Responses. 

I.  Department  Of  The  Treasury  Administrative  Circular  No.  159  (Revised) 
dated  June  5,  1973,  Disclosure  of  Records  Under  The  Freedom  of  Information 
Act,  states : 

Appeals  from,  denials. — Files :  Copies  of  both  grants  and  denials  on  appeal 
are  to  be  collected  in  one  file  open  to  the  public  and  indexed,  to  the  extent 
feasible,  according  to  the  exemptions  asserted  and  according  to  the  type  or 
subject  of  the  records  requested. 

II.  The  Disclosure  Staff  will  forward  to  the  Freedom  of  Information  Reading 
Room  one  copy  of  each  response  to  an  appeal  under  the  Freedom  of  Information 
Act  issued  subsequent  to  June  5,  1973.  Each  copy  provided  will  be  marked  in 
the  upper  right  with  the  correspondence  file  number  assigned  to  the  case,  i.e. 
1973  (AG-1)  for  grants  or  1973  (AD-1)  for  denials. 

III.  Copies  of  grants  and  denials  on  appeal  will  be  maintained  in  one  or  more 
(as  necessary)  three  ring  binders,  placed  in  Stack  5.  Within  the  binders,  copies 
will  be  arranged  by  (1)  year  issued,  (2)  granted  or  denied,  and  (3)  numerical 
order. 

IV.  A  single  Form — 5993  Freedom  of  Information  Reading  Room  File  Card 
will  be  prepared  to  show  "Freedom  of  Information  Act — Grants  and  Denials  on 
Appeal"  in  the  Publication  space,  "See  F.O.I.  Appeals  Index"  in  the  Cross  Ref- 
erences space,  and  "5"  in  the  Shelf  Location  space. 

V.  A  separate  F.O.I.  Appeals  Index,  consisting  of  3"  x  5"  cards,  will  be  main- 
tained in  alphabetical  order.  Three  types  of  cards  will  be  prepared :  Exemption 
Cards,  Title  Cards,  and  Subject  Cards. 

(1)  A  separate  Exemption  Card  will  be  prepared  for  each  exemption  cited  in  a 
denial  upon  appeal.  The  following  information  will  appear  on  an  Exemption  Card : 

Exemption  Cited : 
Other  Exemptions  Cited : 
Title  of  Record  : 
File  No. : 
Date : 

(2)  A  separate  Title  Card  will  be  prepared  for  each  record  granted  or  denied 
upon  appeal.  The  following  information  will  appear  on  a  Title  Card  for  a  record 
grantetl  on  appeal : 

Title  of  Record  : 
File  No. : 
Date : 
The  following  information  will  appear  on  a  Title  Card  for  a  record  denied  on 
appeal : 

Title  of  Record : 
Exemptions  Cited : 
File  No. : 
Date: 

(3)  A  separate  Subject  Card  will  be  prepared  for  each  record  granted  or  denied 
upon  appeal,  whenever  the  initial  word  under  which  the  Title  Card  is  filed  does 
not  adequately  identify  the  subject  involved.  The  following  information  will 
appear  on  a  Subject  Card  for  a  record  granted  on  appeal : 

Subject : 
Title  of  Record : 
File  No. : 
Date: 
The  following  information  will  appear  on  a  Subject  Card  for  a  record  denied 
on  appeal : 

Subject : 

Title  of  Record : 

Exemptions  Cited : 

File  No. : 

Date : 

M.  Farbenblum. 
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U.S.  Treasury  Department, 

Internal  Revenue  Service, 
'  July  8,  1968. 

Information  Notice 
PxraLic  Reading  Rooms — Freedom  of  Information  Act 

The  purpose  of  this  Notice  is  to  inform  Appellate  personnel  of  the  establish- 
ment of  public  reading  rooms  under  the  Freedom  of  Information  Act  and  of 
Appellate  Division  materials  made  available  therein. 

Public  Laws  89-487  and  90-23,  codified  5  U.S.C.  552,  commonly  called  the 
Freedom  of  Information  Act,  revised  section  3  of  the  Administrative  Procedures 
Act  in  various  respects.  One  principal  revision  required  that  certain  materials 
be  made  available  for  public  inspection  and  copying.  To  provide  such  services, 
public  reading  rooms  were  established  at  each  office  of  a  Regional  Commissioner 
and  at  the  National  Office,  staffed  by  Public  Information  Division  personnel. 

Among  materials  made  available  in  reading  rooms  is  Part  VIII  of  the  Internal 
Revenue  Manual,  together  with  applicable  Manual  Supplements,  edited  to  con- 
form with  exceptions  provided  by  law  for  exclusion  of  certain  types  of  informa- 
tion. Also  made  available  are  certain  Service  policy  statements  applicable  to 
Appellate  operations  which  are  not  within  the  exceptions. 

Procedural  regulations  for  obtaining  information  under  the  Act  are  set  forth 
in  26  C.F.R.  601.701  and  601.702  which  have  been  published  in  Internal  Revenue 
Bulletins.  Internal  operating  instructions  are  contained  in  Manual  Supplement 
1(19)0-32  and  amendments  thereto.  Requests  received  by  Appellate  branch 
offices  for  inspection  or  copying  of  Appellate  Manual  materials  or  Service  policy 
statements  should  be  referred  to  a  Public  Information  Officer  at  a  reading  room 
location,  in  accordance  with  Section  6.02  of  Manual  Supplement  l(19)G-32. 

Arthur  H.  Klotz, 
Director,  Appellate  Division. 

i  U.S.  Treasury  Department, 

Internal  Revenue  Service, 

April  2,  1910. 

(Information  Notice) 

Public  Reading  Rooms — Freedom  of  Information  Act 

The  purpose  of  this  Notice  is  to  inform  you  of  changes  in  availability  of  Part 
VIII,  IRM,  and  related  Handbooks  in  public  reading  rooms  under  the  commonly 
called  "Freedom  of  Information  Act"  (Public  Law  89-487— codified  5  USC  552). 

Information  Notice  68-35,  dated  July  8,  1968.  announced  that  among  materials 
made  available  in  reading  rooms  is  Part  VIII,  IRM,  together  with  Manual 
Supplements,  edited  to  conform  with  exceptions  provided  by  law  for  exclusions 
of  certain  types  of  information. 

Manual  Supplement  *1  (19)0-32.  Amend.  4,  dated  February  27,  1970,  provides 
that  all  IR  Manual  material  and  Commissioner's  Delegation  Orders  (other  than 
such  material  or  Orders  as  are  printed  in  the  Internal  Revenue  Bulletin  or 
Federal  Register)  shall  be  available  to  the  public  only  upon  specific  request  ap- 
proved by  authorized  officials.  It  also  provides  for  removal  of  all  Manual  material 
and  Orders  presently  in  public  reading  rooms. 

All  requests  for  Part  VIII  material  and  related  Handbooks  (which  have  been 
classified  "Official  Use  Only")  will  be  forwarded  to:  Disclosure  and  Liaison 
Branch  Collection  Division,  National  Office  (CP:C:D). 

Appellate  branch  offices  should  furnish  reasonable  assistance  in  helping  mem- 
bers of  the  public  to  properly  identify  Manual  material  they  wish  to  request 
from  the  National  Office. 

Arthur  H.  Klotz, 
Director,  Appellate  Division. 
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APPENDIX  III 

IRS  Chief  Counsel's  Classification  of  Records  Under 
THE  Freedom  of  Information  Act 

U.S.  Treasury  Department, 

Internal  Revenue  Service. 

Washington,  D.C.,  June  30,  1967. 
To  :  Sheldon  S.  Cohen,  Commissioner. 
From  :  Lester  R.  Uretz,  Chief  Counsel. 
Subject :  Classitication  of  records  under  the  "Freedom  of  Information"  Act. 

Pursuant  to  my  memorandum  to  you  dated  March  3,  1967,  I  am  herewith 
transmitting  classification  under  the  so-called  "Freedom  of  Information"  Act 
(P.L,  89-487,  80  Stat.  250),  codified  as  5  U.S.C.  552  by  the  Act  of  June  5,  1967 
(P.L.  90-23,  81  Stat.  54),  of  the  records  which  have  been  designated  by 
representatives  of  the  Assistant  Commissioners  and  this  Office  as  needing 
separate  documentation  under  the  Act.  The  classification  is  set  forth  in  a 
series  of  separate  memorandums  attached  hereto  (see  Attachment  II).  For 
the  convenience  of  Service  officials  who  desire  to  refer  to  only  to  those  memo- 
randums classifying  records  within  their  areas  of  responsibility,  we  have  (with 
the  exception  of  the  analysis  for  the  exemption  of  section  552  (b)  (5)  discussed 
hereafter),  drafted  each  memorandum  to  stand  alone.  This  approach  has  con- 
tributed to  the  length  of  Attachment  II  by  making  it  necessary  to  repeat  certain 
matters.  As  an  added  convenience,  there  is  also  attached  a  summary  chart 
setting  forth  the  classification  of  each  record,  tlie  name  of  the  requesting  otfiee, 
and  the  page-reference  to  the  memorandum  which  analyzes  the  record  in  detail 
( see  Attachment  I ) . 

My  March  3rd  memorandum  listed  forty-seven  records  for  which  separate 
documentation  had  been  requested.  We  found  that  in  certain  cases  classification 
of  the  same  record  had  been  requested  by  two  Assistant  Commissioners  under 
different  record  names.  In  these  cases,  the  records  have  been  joined  in  a  single 
memorandum.  In  several  instances  it  was  possible  to  join  in  a  single  memo- 
randum certain  records  which,  although  not  identical,  are  substantially  similar 
in  nature.  In  addition,  we  found  it  advisfible  to  add  several  records  to  the 
original  list  and  to  furnish  documentation  with  respect  to  the  same. 

In  addition  to  the  classification  of  particular  records,  lAttachment  II  also 
contains  an  analysis,  and  sets  forth  guidelines,  with  respect  to  the  section 
5.52(b)  (5)  exemption  for  "inter-agency  or  inti'a-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litiga- 
tion with  the  agency."  This  exemption  is  relied  upon  heavily  in  the  classification 
of  the  Service's  records. 

In  several  instances,  due  to  the  nature  of  the  matter  for  which  classification 
was  requested,  it  has  proved  impossible  to  assign  one  definite  classification. 
For  example,  classes  of  files  or  research  studies  cannot  be  assigned  a  single 
classification  because  their  component  documents  differ  widely  in  nature.  Similar- 
ly, field  issuances  vary  so  widely  in  content  that  they  cannot  be  assigned  a 
uniform  classification.  In  these  instances,  the  attached  memorandums  endeavor 
to  set  forth  specific,  practical  guidelines  that  can  be  used  in  determining 
whether  a  particular  document  within  the  purview  of  the  request  is  exempt. 

A  general  explanation  regarding  the  "Freedom  of  Information"  Act  may  be 
of  assistance  to  you  in  considering  the  attached  classification  of  records.  As 
you  know,  the  Act  is  a  revision  of  the  "public  information"  section  of  the  Ad- 
ministrative Procedure  Act  and  is  effective  July  4, 1967. 

Section  552(a)(1)  requires  publication  in  the  Federal  Register  of  certain 
details  of  administrative  operations  of  Federal  agencies,  such  as  rules  of  pro- 
cedure, descriptions  of  organization,  substantive  rules  and  interpi-etations  of 
general  applicability,  and  general  policies.  One  notable  change  made  in  section 
5.52(a)  (1)  is  the  addition  of  a  procedure  for  incorporating  matter  in  the 
Federal  Register  by  reference. 
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Under  section  552(a)  (2)  every  agency  is  required  to  make  available  for 
public  inspection  and  copying  or,  in  the  alternative,  promptly  publish  and  offer 
lor  sale,  certain  final  opinions  and  orders,  statements  of  policy  and  precedential 
interpretations  which  are  not  published  in  the  Federal  Register,  and  adminis- 
trative staff  manuals  and  instructions  to  staff  that  affect  any  member  of  the 
public.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details  when  it  makes  such 
materials  available.  The  material  i-equired  to  be  made  available  pursuant  to 
section  552(a)  (2)  must  be  currently  indexed  and  the  index  must  be  made 
available  for  public  inspection  and  copying.  The  indexing  requirement  applies 
only  with  respect  to  matters  issued,  adopted,  or  promulgated  after  July  4,  1967, 
although,  for  the  convenience  of  the  public,  an  agency  may  if  it  wishes  index 
matters  issued,  adopted,  or  promulgated  prior  to  July  4.  The  section  552(a)  (2) 
materials  will  be  placed  in  the  Service's  reading  rooms. 

Section  552(a)  (3)  acts,  in  effect,  as  a  "catch-all"  section  by  providing  that 
all  identifiable  records  other  than  those  made  available  pursuant  to  paragraphs 
<1)  and  (2)  of  section  552(a),  or  exempt  under  section  552(b),  must  be  made 
avail.) l>le  to  any  person  upon  specific  request.  The  Attorney  General  has  pointed 
out  tliat  the  burden  of  identification  is  with  the  member  of  the  public  who  re- 
quests the  record  and  that  the  Congress  does  not  intend  to  authorize  "fishing 
expeditions".  However,  he  also  indicated  that  agencies  should  keep  in  mind 
that  the  standards  of  identification  applicable  to  discovery  of  records  in  court 
proceedings  are  appropriate  guidelines,  and  that  the  superior  knowledge  of  an 
agency  as  to  the  contents  of  its  files  should  be  used  to  further  the  philosophy 
of  the  act  of  facilitating,  rather  than  hindering,  the  handling  of  requests  for 
records.  (Attorney  General's  Draft  Memorandum,  dated  May  15,  1967,  p,  56) 
A  court  procedure  is  provided  with  respect  to  agency  records  withheld  after 
request. 

Section  552(b)  sets  forth  nine  exemptions.  Any  one  of  these  exemptions,  if 
applicable,  operates  to  remove  all  or  part  of  a  record  from  the  disclosure  pro- 
visions of  section  552.  The  legislative  history  makes  it  clear  that  if  a  record 
does  not  fall  within  one  of  the  nine  exemptions,  it  must  be  made  available  in 
the  manner  prescriiti'd  in  section  552(a)  (1).  (2),  or  (3),  whichever  is  applicable. 
Thus,  the  philosophy  of  the  legislation  is  that  all  agency  records  are  available 
to  the  public  unless  specifically  exempted.  Not  all  of  the  nine  exemptions  are 
absolute  prohibitions  against  disclosure.  Rather,  the  exemptions  provide  the 
framework  within  which  executive  judgment  is  to  be  exercised  in  deciding 
which  oflScial  records  may  be  withheld. 

With  respect  to  the  exercise  of  executive  judgment,  President  Johnson  upon 
signing  the  "Freedom  of  Information"  Act  instructed  the  officials  of  the  Executive 
branch  to  take  a  "constructive  approach  to  the  wording  and  spirit  and  legislative 
history"  of  the  Act  "and  to  make  information  available  to  the  full  extent  con- 
sistent with  individual  privacy  and  with  the  national  interest."  (Weekly  Com- 
pilation of  Presidential  Documents,  July  11,  1966,  pp.  895-6)  In  brief,  agencies 
have  been  instructed  by  the  President  that  the  public  interest  may  best  be  served 
in  some  instances  by  disclosing,  to  the  extent  nermitted  by  other  laws,  documents 
which  an  agency  would  be  authorized  to  withhold  under  the  literal  wording 
of  the  exemptions.  Accordingly,  the  classifications  in  the  accompanying  memo- 
randums should  not  always  be  construed  as  meaning  that  the  exemptions  must 
be  invoked.  As  the  Attorney  General  stressed  in  the  introduction  to  his  May  15, 
1967  Draft  Memorandum  on  the  Act  (p.  viii),  agency  officials  are  expected  to 
construe  and  apply  the  limitations  of  paragraphs  (1)  and  (2)  of  section  552(a) 
and  tli.e  nine  exemptions  of  section  552(b)  in  the  liberal  spint  descibed  by 
the  President  in  his  signing  statement.  The  President  also  stated  that  the  "bill 
in  no  way  impairs  the  President's  power  under  our  Constitution  to  provide  for 
confidentiality  when  the  national  interest  so  requires."  II)id. 

The  attached  classification  memorandums  mention  those  exemptions  which 
would  most  likely  apply  to  the  general  category  of  records  being  discussed  in  the 
individual  memorandum.  However,  depending  on  the  contents  of  a  particular 
record,  additional  exemptions  may  also  apply. 

Neither  the  Act  nor  its  legislative  history  deals  with  the  problem  of  how  to  treat 
a  large  single  record  which  contains  both  exempt  and  non-exemiit  material.  How- 
ever, the  Attorney  General  has  indicated  in  connection  with  his  discussion  of 
section  5.52 (a)  (2).  that  when  this  situation  occurs  the  exempt  material  should 
be  deleted  and  the  non-exempt  material  made  available.    (Attorney  General's 
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Draft  Memorandum,  dated  May  15,  1967,  pp.  37-38)  It  seems  reasonable  that 
this  approach  could  also  be  used  in  connection  with  recpiests  under  section 
552(a)  (3). 

Some  final  general  observations  should  be  made  concerninu-  the  "Freedom  of 
Information"  Act.  The  Act  is,  of  necessity,  designed  to  apply  to  all  agencies  of 
the  Executive  branch  regardless  of  size  or  nature  of  activities.  Thus,  its  pro- 
visions have  not  been  "tailoi-ed"  to  the  specific  needs  or  functions  of  any  agency. 
Accordingly,  the  precise  application  of  many  of  the  provisions  of  the  Act  to  the 
si>ecific  functions  of  the  Internal  Revenue  Service  is  far  from  clear.  In  turning  to 
the  legislative  history  for  clarification,  not  all  of  the  explanations  in  the  com- 
mittee reports  are  in  complete  harmony.  The  Attorney  General's  Draft  Mem- 
orandum, dated  May  15, 1967,  to  all  agencies  has  made  a  notalde  effort  to  correlate 
the  statutory  language  with  the  legislative  history.  However,  as  the  Attorney 
General  points  out  (p.  iv),  ''some  of  the  statutory  provisions  allow  room  for 
more  than  one  interpretation,  and  definitive  answers  may  have  to  await  court 
rulings." 

To  facilitate  ease  of  reference,  the  following  abbreviatd  citations  to  the  legis- 
lative historv  f»f  the  Act  are  used  in  the  attached  classification  : 
"S.  Rept."  for  S.  Rept.  813.  89th  Cong.,  (1965). 
"H.  Rept."  for  II.  Rept.  1497.  89th  Cong.,  (1966). 

'•Attornev    General"   for  Attorney   General's   Draft   Memorandum  dated 
May  15,  1967. 
Section  references  to  the  so-called  "Freedom  of  Information"  Act  are  expressed 
in  terms  of  its  codification  as  5  tJ.S.C.  552. 
Attachments : 

I — Summary  chart. 

II — Classification  memorandums. 

Addendum. 

Attachment  I 

SUMMARY  CHART  OF  CLASSIFIED  RECORDS! 


Record 


Office 


Page    Classification 


1.  Subject  files  in  tfie  public  information  division A 

2.  Instructor  and  student  guides;  district  and  regional    A,  CP,  PR,  T 

office  issuances;  regional  commissioner,  district  di- 
rector, service  center,  memorandums  and  circulars; 
division  operating  procedures;  technical  interim  pro- 
cedures. 

3.  National  office  review  program _ A 

4.  Attitude  survey  files A 

5.  Contracts  with  commercial  suppliers  and  related  bids._  A 

6.  Suspense  files;  audit  suspense  digest CP 

7.  Records  of  stock  valuations CP 

8.  Master  file  magnetic  tape  records;  microfilm  inde-.es    D 

and  settlement  registers. 

9.  Internal  audit  reports  and  related  workpapers;  informal  I 

monthly  reports  to  the  Commissioner  internal  audits; 
Commissioner's  annual  report  to  the  Secretary  cover- 
ing internal  audit  acti.ities. 

10.  Recommendations  for  improvements  on  procedures,     I 

methods  and  programs  to  various  assistant  commis- 
sioners; regional  financial  accomplishment  reports 
and  summaries  thereof. 

11.  Taxpayer  complaint  files I 

12.  Joint  internal  audit— internal  security  special  assign-     I 

ment  files. 

13.  Taxpayer  compliance  measurement  program  and  re-     PR 

lated  documents;  planning,  programing,  and  budget- 
ing system;  research  studies  initiated  to  gain  new 
knowledge  regarding  problems  of  tax  compliance  or 
tax  administration. 

14.  Inactive  records PR 

15.  Rivenue  rulings T 

16.  Letter  rulings;  determination  letters;  closing  agree-    T,  CP,  CC 

ments;  unpublished  General  Counsel  memjranda; 
technical  advice  memorandums  (issued  by  both 
chief  counsel  and  Assistant  Commissioner  (techni- 
cal)). 

17.  Revenue  procedures T 

18.  Technical  field  conference  reports... T 

19.  Technical  coordination  reports... T 

Footnote  at  end  of  table. 


1     Pt  (a)(3);  pt  (b)(2),  (3),  (5). 
3    Most  (a)(3);  some  (a)(2);  others 
(b)  (2). 


6  Most  (b)(5);  few  (b)(2). 

7  Pt(a)(3);pt(b)(2),  (4),  (5),  (6). 
9  Some  (a)(3);  some  (b)(4). 

10  (b)(2),  (3),  (4),  (6). 

12  (b)(3),  (4). 

13  (b)(3),  (4),  (6). 

15  (b)(2),  (3),  (4).  (5). 


17    (b)(2),  (3).  (4),  (5). 


19    (b)(2),  (3),  (4),  (5),  (6). 
21    (b)(3),  (4),  (5),  (6),  (7). 

24    (b)(2),  (3),  (4),  (5). 


26  Same  as  active  records. 

27  (aX2). 

30    Some  (b)(3),  (4),  (6),  (9);  others 
add  (b)(2),  (5). 


34    (a)(2),  some  (aXD. 

36    Most  (b)(5),  few  (bX2),  (3),  (4), 

(6). 
38    (bX5);  few  (bX2),  (3),  (4),  (6). 
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SUMMARY  CHART  OF  CLASSIFIED  RECORDS  '-Continued 


Record 


Office 


Page    Classification 


20.  Postreview  memoranduitis T 

21.  Technical  subject  directory T 

22.  Tax  briefs T 

23.  Earnings  and  profits  guide... T 

24.  Engineering  citator T 

25.  Engineers' coordinatic;n  digest T 

26.  Trcn;niittal   memorandum  for  regulations;  technical  CC 

memorandum  for  regulations. 

•27.  Comments  from  the  puulic  on  proposed  regulations CC 

28.  Legislative  files... CC 

29.  Acticns  en  decisions CC 

30.  Records  under  the  RIRA  system _ CC 

31.  Chief  counsel  brief  digests CC 

32.  Tax  Court  division  manual CC 

.33.  Detailed  discussion  relating  to  exemption  552(bX5) CC 


39  IVlany(bX5);  S3me(bX2),  (3),  (4), 

(6). 

40  (aX3). 

41  (aX3). 

43  (bX5). 

44  (aX3). 

45  (bX2),(5). 

46  (bX5);some(bX3),  (4),  (9). 

47  (b)(4). 

48  (bX5). 

49  (b)(5);  (b)(2). 
51  (b)(5);  (b)(2). 

56  (aX3). 

57  (bX2). 

59  Classification  not  applicable. 


ition:  This  summary  chart  is  designed  to  provide  an  overall  perspective  of  the  classification.  However,  it  should  not 
J  as  a  substitute  for  reading  the  memaranrfums  set  forth  in  attachment  II,  since  such  memorandums  frequently 
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contain  important  qualifications  and  limitations.  In  addition,  the  memorandums  should  be  read  in  the  light  of  the  discussion 
sCcntai,  eJ  in  the  transmittal  memorandum. 


Attachment  II  ^ 


Memorandums  of  Classification  of  Internal  Revenue  Service  Records  under 
P.L.  89-487  (80  Stat.  250),  the  "Freedom  of  Information"  Act,  5  U.S.C.  552 

subject  files  in  the  public  information  division 

Subject  files,  as  siicli,  are  not  exempt  from  disclosure.  However,  certain  mate- 
rial contained  in  subject  files  may  be  exempt  under  section  552(b)  (2),  (3)  or  (5). 
In  view  of  the  diverse  nature  of  the  material  contained  in  the  subject  files,  the 
status  of  a  .s?reat  deal  of  such  material  will  have  to  be  determined  when  requests 
are  received  under  section  552(a)  (3).  It  is  possible  to  point  out  the  exemptions 
which  are  likely  to  apply  to  material  in  the  files  and  to  classify  certain  of  the 
more  important  material. 

It  is  understood  that  tlie  bulk  of  the  material  contained  in  the  Public  Informa- 
tion Division  subject  files  consists  of  newspaper,  magazine,  and  wire  service  clip- 
pings relating  to  the  Service  or  matters  of  interest  to  the  Service.  These  clippings 
are  categorized  for  future  use  in  a  number  of  ways  including  categorization  by 
subject,  key  name,  writer  or  author,  source,  and  date.  There  is  some  basis  for 
contending  that  the  clippings  in  the  subject  files  are  not  records  within  the  mean- 
ing of  section  552.  Although  the  term  "records"  is  not  defined  in  section  552,  the 
Attorney  General  states  that  Congress'  definition  of  the  term  in  the  Act  of  July 
7,  194:;,' Sec.  1,  57  Stat.  380,  44  U.S.C.  (19(34  Ed.)  366,  is  applicable.  Under  this 
definition,  the  word  "record"  would  exclude  library  material  acquired  and  pre- 
served solely  for  reference  purposes  and  extra  copies  of  documents  preserved  only 
for  convenience  of  reference.  (Attorney  General,  pp.  52-53)  Accordingly,  it  is  at 
least  arguable  that  newspaper  clippings  preserved  by  the  Service  for  reference 
purposes  for  its  own  convenience  are  not  records,  and,  therefore,  need  not  be 
disclosed.  However,  it  must  also  be  noted  that  there  is  a  counter-argument  that 
newspaper  clippings  become  Service  records  at  the  time  that  they  are  clipped 
from  their  source  document  and  placed  in  the  file,  and,  as  such,  would  be  subject 
to  disclosure.  In  any  event,  it  is  assumed  that,  in  the  usual  case  involving  merely 
news  clippings  alone,  they  would  be  readily  disclosable. 

It  is  understood  that  subject  files  may  contain  memorandums  which  set  forth 
operating  rules  or  guidelies  to  be  used  by  Service  personnel  in  the  discharge  of 
their  duties.  It  is  possible,  for  example,  that  in  the  preparation  of  a  news  release 
or  response  to  a  request  for  information,  recourse  may  be  had  to  such  memoran- 
dums by  Service  personnel  as  background  material,  and  the  memorandums  are 
retained  in  the  subject  files.  By  virtue  of  section  552(b)  (2),  matter  of  this  type 
found  in  the  file  would  not  have  to  be  disclosed  if  disclosure  w^ould  substantially 
prejudice  the  effective  performance  of  the  Service's  functions.  (Attorney  General, 
p.  71) 
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Under  section  552(b)  (3),  the  provisions  of  section  552 (a)  are  not  applicable 
to  matters  that  are  "specifically  exempted  from  disclosure  by  statute."  For  pur- 
poses of  the  Internal  Revenue  Service,  there  are  a  number  of  statutory  provisions 
providing  protection  from  disclosure,  such  as  sections  G103,  6104,  and  G10(j  of 
the  Code  and  the  penalty  provisions  of  section  7213  of  the  Code  and  IS  U.S.C. 
1905.  To  the  extent  that  material  contained  in  subject  files  is  protected  by  these 
provisions,  it  is  also  protected  from  the  publicity  requirements  of  section  552(a). 
However,  it  must  be  pointed  out  that  v\'hen  information  within  the  ambit  of  a 
secrecy  statute  becomes  a  matter  of  public  knowledge  in  accordance  with  law,  the 
statutory  exemption  no  longer  applies  to  that  information. 

The  subject  files  also  may  contain  documents  falling  within  the  purview  of 
section  552(b)(5)  as  "inter-agency  or  iutra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation 
with  the  agency."  For  example,  in  the  process  of  responding  to  a  request  for  in- 
formation, Public  Information  Division  personnel  may  request  advice  from  an- 
other ofBce  of  the  Service  with  regard  to  the  content  of  the  response.  The  reply 
from  the  other  Service  office  may  be  in  the  form  of  an  intra-agency  memorandum 
setting  forth  an  advisory  opinion  or  advisory  recommendation  with  regard  to  the 
appropriate  response  to  the  request  for  information.  This  type  of  intra-agency 
memorandum  would  be  subject  to  a  privilege  from  discovery  and  is  thus  not 
routinely  disclosed  through  the  discovery  process.  Accordingly,  the  section  552 
(b)  (5)  exemption  (discussed  in  detail  in  a  lattcu-  portion  of  this  memorandum) 
may  be  raised  with  respect  to  this  type  of  memorandum. 

INSTRUCTOR  AND  STUDENT  GUIDES  ;  DISTRICT  AND  REGIONAL  OFFICE  ISSUANCES,  RE- 
GIONAL COMMISSIONER.  DISTRICT  DIRECTOR,  SERV^CE  CENTER.  MEMORANDUM  AND 
CIRCULARS  ;  DIVISION  OPERATING  PROCEDURES  ;  TECHNICAL  INTERIM  PROCEDURES 

Because  of  the  large  number  and  varied  nature  of  these  documents,  i.e.,  over 
500  instructor  and  student  guides  and  several  hundred  National  Office  and  field 
issuances,  it  is  impossible  to  assign  a  uniform  classification  to  them.  However, 
an  attempt  has  been  made  to  set  forth  as  precisely  as  possible  guidelines  which 
may  be  used  in  their  classification  by  the  fiuictional  offices  involved. 

It  should  be  noted  that  the  classification  of  District  and  Regional  Office  Is- 
suances was  requested  by  the  Assistant  Commissioner  (Compliance).  The  docu- 
ments are  of  the  same  nature  as  Regional  Commissioner,  District  Director  and 
Service  Center  jMemorandums  and  Circulars,  the  classification  of  which  was  re- 
quested by  the  Assistant  Commissioner  (Planning  and  Research). 

The  nine  exemptions  in  section  5.52(b)  apply  across  the  board  and  govern  all 
the  material  in  section  552(a).  The  first  consideration,  therefore,  is  to  determine 
which  exemptions,  if  any,  would  operate  to  protect  these  documents  from  dis- 
closure. It  is  concluded  that  section  552(b)  (2)  offers  the  principal  protection  for 
most  of  these  documents. 

Under  section  552(b)  (2)  the  provisions  of  section  552(a)  are  not  applicable  to 
matters  that  are  "related  solely  to  the  internal  personnel  rules  and  practices  of 
an  agency."  Not  only  is  the  precise  meaning  of  the  statutory  language  unclear, 
but  the  applicable  committee  reports  appear  inconsistent.  The  Senate  report  ex- 
plains that  this  exemption  is  applicable  to  such  matters  as  "rules  as  to  personnel's 
use  of  parking  facilities  or  regulation  of  lunch  hours,  statements  of  policy  as  to 
.sick  leave,  and  the  like."  (S.  Rept.,  p.  8)  On  the  other  hand,  the  House  report 
appears  to  considerably  broaden  the  exemption  by  not  restricting  it  to  just  minor 
internal  documents  relating  to  matters  of  personnel  administration  and  by  ex- 
plaining that  the  exemption  would  exempt  from  public  disclosure  such  matters  as 
"operating  rules,  guidelines,  and  manuals  of  procedure  for  Government  investi- 
gators or  examiners."  The  House  report  cautions,  however,  that  the  exemption 
would  not  cover  all  matters  of  internal  management  such  as  employee  relations, 
working  conditions  and  routine  administrative  procedures.  (H.  Rept,  p.  10)  In 
line  with  this  interpretation,  Congressman  Gallagher  explained  on  the  House  floor 
that  section  .552(b)  (2)  is  intended  to  protect  from  disclosure  such  documents  as 
income  tax  auditor's  manuals.  (112  Cong.  Record  13026,  June  20,  1966). 

The  Attornev  General,  in  attempting  to  correlate  the  seemingly  inconsistent 
committee  reports,  emphasized  that  the  section  552(b)  (2)  exemption  is  designed 
to  permit  the  withholding  of  agency  records  relating  to  management  operations 
to  the  extent  that  the  proper  performance  of  necessary  agency  functions  requires 
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such  withholding.  The  memorandum  points  out,  however,  that  the  exemption  is 
not  to  be  invoked  to  authorize  any  denial  of  information  relating  to  management 
operations  when  there  is  no  such  need  for  withholding.  (Attorney  General  pp 
71-72) 

The  House  report  version  of  the  exemption  is  obviously  aimed  at  providing 
more  of  a  basis  for  non-disclosure  by  agencies  than  the  Senate  report  version.  In 
applying  the  exemption  to  particular  documents,  it  is  believed  permissible  to 
utilize  the  House  report's  explanation  in  preference  to  the  more  restrictive  inter- 
pretation in  the  Senate  report. 

After  reviewing  the  legislative  history  of  section  552(b)  (2)  and  the  discussion 
by  the  Attorney  General,  it  is  clear  that  it  is  not  possible  to  assign  an  exempt 
classification  under  section  552(b)  (2)  to  all  instructor  and  student  guides,  Divi- 
sion Operating  Procedures,  Technical  Interim  I'rocedures,  and  field  issuances. 
For  example,  many  of  these  constitute  matters  of  internal  naanagement  which 
are  in  the  nature  of  "routine  administrative  procedures"  and,  therefore,  even 
under  the  liberal  House  report  interpretation,  not  protected  by  the  section 
552(b)  (2)  exemption. 

In  determining  whether  the  exemption  applies  to  specific  records  the  following 
guidelines  should  be  observed : 

(1)  If  the  record  is  an  operating  rule,  procedure  or  guideline  for  a  Service 
investigator  or  examiner,  it  would  be  exemiit  under  section  552(b)  (2).  Since  the 
terms  "operating  rules,  procedures  and  guidelines"  are  broad  and  vague  and 
might  cause  an  exemi)tion  for  material  which  there  is  obviously  no  common 
sense  reason  to  exempt,  these  terms  should  be  construed  in  the  context  of  criteria 
or  guidelines  in  auditing  or  inspection  procedures,  or  in  the  selection  or  handling 
of  cases,  such  as  operational  tactics,  allowable  tolerances,  or  criteria  for  defense, 
prosecution,  or  settlement  of  cases.  (C/-  H.  Rept.,  pp.  7-S. ) 

(2)  If  the  document  relates  to  employee  relations  or  working  conditions, 
there  would  be  no  justification  for  exempting  it  under  section  552(b)  (2). 

(3)  If  the  particular  record  represents  merely  a  routine  administrative  pro- 
cedure, it  would  not  he  exempt.  As  noted  above,  the  exemption  is  not  to  be  invoked 
to  authorize  any  denial  of  information  rehiting  to  management  operations  when 
there  is  no  such  need  for  withholding. 

It  is  not  likely  that  any  of  the  other  section  552(b)  exemptions  are  applicable 
to  these  records,  although  such  a  possibility  cannot  be  rtiled  out  entirely.  Section 
552(b)  (5)  provides  an  exemption  for  "inter-agency  or  intra-agency  memoran- 
dums or  letters  which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency."  However,  this  exemption  relates  primarily 
to  doctiments  vt'hich  contain  the  advisory  opinions  and  deliberations  of  agency 
personnel  and.  therefore,  would  not  normally  be  applicable  to  the  items  under 
consideration  here.  Reference  is  made  to  tlie  portion  of  this  memorandum  relat- 
ing to  section  552(b)  (5). 

If  neither  .section  552(b)  (2)  nor  any  of  the  other  exemptions  apply,  it  i5 
necessary  to  determine  under  what  provision  of  section  552(a)  disclosure  is 
required.  Based  on  the  material  that  has  been  screened,  it  would  appear  that  the 
bulk  of  the  documents  constitute  agency  records  which  would  only  be  available 
upon  specific  request  under  section  552(a)  (3).  However,  it  is  pos.sible  that  some 
of  the  records  ma.v  constitute  section  552(a)  (2)  material  which  must  be  made 
available  for  pul)lic  inspection  and  copying.  The  initial  question  in  deterniinim,' 
whether  National  Office  or  field  issuances  or  instructor  or  student  guides  fall 
within  the  ambit  of  section  552(a)  (2)  is  whether  they  establish  standards  or  con- 
tain simihir  information  to  staff  affecting  the  public  which  are  not  publicly 
available  elsewhere.  (Attorney  General,  p.  35.) 

Where  section  552(a)  (2)  material  is  involved,  the  Attorney  General  has  indi- 
cated that  all  agencies  shotild  reexamine  all  section  552(a)(2)  materials  to 
nscertain  whether  they  include  standards  and  instructions  which  necessarily 
cannot  be  disclo.sed  to  the  jiublic.  After  any  confidential  standards  and  instruc- 
tions are  de'eted,  the  documents  should  be  made  available  under  section 
552(a)  (2).  (Attorney  General,  pp.  37-38.) 

NATIONAL  OFFICE  REVIEW  PROGRAM 

Documents  related  to  the  National  Office  Review  Program  are  deemed  to  fall 
primarily  within  the  purview  of  section  552(b)(5)  which  exempts  from  dis- 
closure "ip^^er-agency  or  intra-agenc.v  memorandums  or  letters  whir'h  would  not 
be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with  the 
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agency."  Section  552(b)  (5)  is  discussed  in  detail  elsewhere  in  this  memorandum, 
wherein  is  referenced  the  status  of  internal  communications  under  the  Federal 
discovery  rules  together  with  the  degree  of  securtiy  afforded. 

In  brief,  in  order  for  a  document  to  come  within  the  scope  of  section  552(b) 
(5)  it  must  contain  deliberations  or  advisory  opinions,  as  opposed  to  mere  factual 
material.  National  OfQce  Review  Program  documents  are  of  tlie  type  exempted 
by  section  552(b)  (5)  since  they  are  concerned  generally  with  internal  manage- 
ment problems,  and  especially  with  the  manner  in  which  each  region  carries  out 
the  various  pre-determined  management  policies  and  programs  of  the  Service. 
Tlie  program  has  the  primary  purpose  of  achieving  closer  understanding  between 
the  National  Office  and  the  regions  by  providing  the  Regional  Commissioners 
an  opportunity  to  express  their  opinions  on  Service  programs  and  policies  and  by 
providing  National  Office  officials  an  opportunity  for  ensuring  effective  and  uni- 
form understanding  of  programs  and  policies.  Matters  considered  would  include 
the  following:  quality  vs.  production  in  regard  to  work  performed  by  revenue 
agents  and  officers,  the  integrity  program,  redeployment  of  personnel,  the  OCD 
program,  data  processing,  per  diem  rates,  the  fiscal  program,  attitude  surveys, 
courses  and  facilities  in  regard  to  the  various  training  programs,  the  recruitment 
program,  equal  employment,  and  the  securing  of  cars  for  enforcement  personnel. 

Many  documents  generated  under  the  National  Office  Review  Program  also 
fall  within  the  purview  of  section  552(b)(2)  which  exempts  from  disclosure 
internal  rules  and  practices,  such  as  operating  rules,  guidelines,  and  matters  of 
internal  management  of  the  type  which  cannot  be  disclosed  to  the  public  without 
substantial  prejudice  to  the  effective  performance  of  a  significant  agency  func- 
tion. (Attorney  General,  pp.  71-72.) 

ATTITUDE  SURVEY  FILES 

Attitude  survey,  files  in  their  entirety  are  not  exempt  from  public  disclosure 
under  the  Act.  However,  certain  material  contained  in  the  files  may  be  exempt 
under  section  552(b)  (2),  (4).  (5),  or  (6).  In  view  of  the  diver.se  nature  of  the 
material  contained  in  the  attitude  survey  files,  the  status  of  a  great  deal  of  such 
nmterial  will  have  to  be  determined  when  requests  are  received  under  section 
552(a)  (3).  It  is  possible  to  point  out  the  exemptions  which  are  likely  to  apply 
to  material  in  the  files  and  to  classify  certain  of  the  more  important  material. 

Ba.sed  on  the  statutory  language  of  section  522(b)(2)  alone,  which  exempts 
matters  related  "solely  to  the  internal  personnel  .  .  .  practices"  of  an  agency,  it 
might  appear  that  the  entire  attitude  survey  files  are  protected  from  disclosure 
on  the  ground  that  they  relate  solely  to  internal  personnel  practices.  However,  the 
legislative  history  of  section  552(b)  (2)  does  not  support  such  an  interpretation. 

Section  552(b)  (2)  is  designated  primarily  to  protect  those  rules  and  practices 
which  are  for  the  guidance  of  agency  personnel  only,  including  rules  and  practices 
which  cannot  be  disclosed  to  the  public  without  substantial  prejudice  to  the  ef- 
fective performance  of  a  .significant  agency  function.  (Attorney  General,  p.  71.) 
Thus,  the  House  report  cites  as  examples  of  protected  matters  "[0]i>erating 
rules,  guidelines,  and  manuals  of  procedure  for  Government  investigators  or 
examiners."  (H.  Rept.,  p.  10.)  The  House  report  further  states  that  the  exemption 
does  not  cover  matters  of  internal  management  such  as  '"employee  relations  and 
ivorking  conditions."  (Emphasis  added.)  According,  since  attitude  surveys  nor- 
mally constitute  matter  related  to  employee  relations  and  working  conditions 
rather  tlian  matter  related  to  the  guidance  of  personnel  in  the  performance  of 
necessary  Service  functions,  the  applicability  of  section  552(b)  (2)  to  the  mate- 
rials contained  in  the  attitude  survey  files  would  be  limited. 

Section  552(b)  (4)  exempts  from  disclosure  information  submitted  to  an  agency 
under  a  pledge  of  confidentiality.  (H.  Rept.,  p.  10.)  Since  the  Service  has  pledged 
that  the  write-in  answers  will  not  be  identified  with  a  particular  employee,  .such 
answer  sheets  are  confiden+^ial  information  protected  from  disclosure  under  sec- 
tinii  5.52 (li)  (4).  However,  since  the  write-in  answer  sheets  are  edited  to  remove 
identifying  material  and  retyped,  the  typed  product  has  lost  its  confidential 
nature  and  thus  its  status  under  section  552(b)  (4).  Similarly,  while  the  wiite-in 
answer  sheets  may  contain  information  the  disclosure  of  which  would  constitute 
an  invasion  of  personal  privacy  protected  under  .section  5.52(b)(6),  the  edited 
write-in  answer  sheets  have  no  claim  of  protection  under  section  552(b)  (6). 

A  number  of  documents  contained  in  the  attitude  survey  files  would  appear  to 
ocnstitute  intra-agency  memorandums  protected  under  section  5.52 (b)  (5).  Man- 
agement repor*^s,  employee  reports  and  special  study  reports  would  all  constitute 
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iiitra-agency  memorandums.  However,  in  order  to  come  within  the  section  552 
(b)  (5)  exemption,  such  memorandums  must  be  of  the  type  "which  would  not  be 
available  by  law  to  a  party  other  than  an  ageny  in  litigation  with  the  agency." 
Since  the  management  and  special  study  reports  and,  in  a  more  limited  sense,  the 
employee  reports  contain  deliberations,  opinions,  and  recommendations  of  man- 
agement personnel  with  regard  to  such  matters  as  the  improvement  of  manage- 
ment operations  and  elimination  of  employee  dissatisfaction,  such  reports  are 
privileged  from  discovery  and  are  thus  not  routinely  available  to  a  private  liti- 
gant. Accordingly,  the  section  552(b)  (5)  exemption  would  apply  to  such  reports. 
Keierence  is  here  made  to  the  portion  of  this  memorandum  relating  to  the  sec- 
tion 552(b)  (5)  exemption  for  a  detailed  discussion  of  the  status  of  internal 
communications  under  the  Federal  discovery  rules  together  with  the  degree  of 
security  aft'orded. 

If  none  of  the  exemptions  are  applicable  to  a  document  contained  in  the  atti- 
tude survey  files,  then  it  is  concluded  that  such  document  must  be  made  available 
upon  .specific  request  pursuant  to  section  552(a)  (3). 

COr^TRACTS  WITH  COMMEKCIAL  SUPPLIEKS  AND  RELATED  BIDS 

There  is  no  exemption  which  would  remove  contracts  with  commercial  sup- 
pliers or  all  related  bids  from  the  disclosure  requirements  of  section  552(a). 
Although  no  independent  study  of  Internal  Revenue  Service  contracts  has  been 
made,  it  is  assumed  that  a  large  proportion  are  for  routine  supplies  and  materials, 
and  do  not  involve  information  of  the  type  which  must  be  kept  confidential.  How- 
ever, in  the  event  there  are  a  few  contracts  which  contain  such  information,  the 
section  552(b)  (4)  exemption  is  discussed. 

Section  5.52(b)  (4)  exempts  from  disclosure  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a  person  and  privileged  or  confidential."  The 
legislative  history  of  section  552(b)  (4)  makes  clear  an  intention  to  protect  in- 
formation which  the  Government  has  in  good  faith  obligated  itself  not  to  disclose 
as  well  as  information  which  is  given  to  the  Government  in  confidence.  (H.  Rept., 
p.  10)  There  are  indications  that  bids,  particularly  bids  or  offers  in  the  case  of 
procurement  by  negotiation,  may  contain  information  which  has  been  impressed 
with  confidentiality  by  commercial  suppliers.  Moreover,  in  the  case  of  procure- 
ment by  formal  advertising,  it  appears  that  the  Government  has  by  regulation 
pledged  that  it  will  honor  restrictions  against  public  disclosure  placed  upon  de- 
scriptive literature  by  a  commercial  supplier.  Section  1-2.404—4,  41  CFR,  Federal 
Procurement  Regulations.  Similarly,  in  the  case  of  procurement  by  negotiation, 
the  regulations  state  that  the  Government  will  not  disclose  "an  offeror's  cost 
breakdown,  profit,  overhead  rates,  trade  secrets,  or  other  confidential  business 
information."  Section  1-3.103 (b),  41  CFR,  Federal  Procurement  Regulations. 
To  the  extent  that  a  commercial  supplier  has  clearly  given  trade  secrets  or 
commercial  or  financial  information  to  the  Service  in  confidence  with  good  rea- 
son to  believe  that  the  Service  will  honor  such  confidence,  the  section  552(b)  (4) 
exemption  will  apply. 

SUSPENSE    FILES  ;     AUDIT    SUSPENSE    DIGEST 

The  suspense  files  and  Audit  Su.spense  Digest  maintained  by  the  Audit  Di- 
vision in  the  National  Office  fall  within  the  purview  of  section  552(b)  (2),  (3), 
(41 .  and  (G)  and  are,  therefore,  protected  from  disclosure. 

The  suspense  files  relate  to  cases  held  in  audit  suspense  involving  issues  pend- 
ing court  decision  or  National  Ofl^ice  action.  In  these  cases  audit  action  is  held 
in  abeyance  because  the  only  issue  in  dispute  is  the  same  as,  or  similar  to,  that 
involved  in  a  pending  court  case  or  because  of  some  necessary  National  Office 
action  relating  to  the  issuance  of  regulations  or  the  outcome  of  a  special  study. 
AVhen  the  controlling  court  decision  becomes  final  or  National  OflSce  action  is 
completed,  the  case  is  returned  to  the  field  with  instructions  or  guidelines  to 
enable  the  field  to  process  the  years  or  cases  held  in  suspense  in  accordance 
with  the  judicial  or  National  Office  determination. 

Since  the  suspense  files  contain  confidential  tax  information  about  the  tax- 
payer's return,  they  fall  within  the  scope  of  section  552(b)  (3)  which  relates  to 
information  specifically  exempted  from  disclosure  by  statute.  The  primary  stat- 
utes applicable  to  such  returns  would  be  .section  6103  of  the  Code  and  the 
penaltv  provisions  of  section  7213  of  the  Code  and  18  U.S.C.  1905.  Further,  the 
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applicability  of  the  exemptions  in  section  552(b)  (4)  and  (6)  is  apparent  since 
the  suspense  files  contain  commercial  or  financial  information  which  is  privileged 
or  contideutial  and  which  would  not  customarily  be  made  public  by  the  tax- 
payer, and  other  personal  or  private  information  the  disclosure  of  which  would 
clearly  invade  the  privacy  of  the  particular  taxpayer. 

On  a  quarterly  basis,  the  National  Office  issues  an  Audit  Suspense  Digest  to 
alert  the  Service  to  the  principal  suspense  issues  and  to  provide  a  means  of 
evaluating  their  significance  and  insuring  uniform  audit  treatment.  It  also  pro- 
vides statistical  data  on  the  extent  of  the  suspension  of  audit  action  and  its 
relative  tax  significance.  This  portion  of  the  digest  summarizes  the  suspense  is- 
sues, the  position  of  the  National  Office  and  criteria  and  instructions  for  han- 
dling similar  cases.  In  addition,  a  narrative  might  siunmarize  a  proposed  rev- 
mated  tax  involved.  An  important  part  of  the  digest  is  a  narrative  of  those  cases 
involving  major  suspense  developments.  The  narrative  discusses  particular  is- 
sues, the  position  of  the  National  Office  and  criteria  and  instructions  for  han- 
dling similar  cases.  In  addition,  a  narrative  might  summarize  a  proposed  rev- 
enue ruling  in  the  final  stages  of  review  or  discuss  contemplated  changes  in  a 
proposed  regulation  as  it  relates  to  an  issue  in  suspense. 

It  is  clear  that  since  the  digest  contains  criteria,  guidelines  and  instructions  to 
staff  in  processing  specific  cases  under  audit  consideration,  it  represents  the 
type  of  document  protected  by  section  552(b)  (2)  relating  to  internal  personnel 
rules  and  practices  of  an  agency.  The  legislative  history  of  this  exemption  makes 
it  clear  that  it  is  intended  to  protect  from  disclosure  operating  rules,  guide- 
lines, and  manuals  of  procedure  of  Government  investigators  and  examiners. 
(H.  Rept.,  p.  10)  Since  the.se  terms  are  broad  and  vague,  they  are  construed 
in  the  context  of  criteria  or  guidelines  in  auditing  or  inspection  pi'ocedures.  or 
in  the  selection  or  handling  of  cases,  such  as  operational  tactics,  allowable  toler- 
ances, or  criteria  for  defense,  prosecution  or  settlement  of  cases.  (H.  Rept.,  pp. 
7-8)  Tested  under  these  standards,  material  in  the  Audit  Suspense  Digest  would 
appear  to  relate  to  the  exemption  in  section  552(b)  (2). 

In  addition,  the  exemptions  set  forth  in  section  552(b)(3),  (4)  and  (6)  are 
applicable  to  the  Audit  Suspense  Digest  for  the  same  reasons  already  discussed 
herein  in  connection  with  suspense  files. 

Consideration  was  given  to  the  possibility  that  the  digest  constituted  an  in- 
struction to  stafT  that  affects  any  member  of  the  public  and,  therefore,  under 
section  552(a)(2)(C)  would  have  to  be  made  available  for  public  inspection 
and  copying.  However,  the  House  report  explaining  section  552(a)(2)  limits 
its  scope  by  providing  that  an  agency  may  not  be  required  to  make  available 
those  portions  of  its  instructions  which  set  forth  criteria  or  guidelines  for  the 
staff  in  auditing  or  inspection  procedures,  or  in  the  selection  or  handling  of 
cases,  such  as  operational  tactics  or  allowable  tolerances.  (H.  Rept.,  pp.  7-8) 
Examination  of  the  material  in  the  digest  establishes  that  it  does  contain  this 
type  of  material  and,  accordingly,  does  not  constitute  the  type  of  instruction  to 
staff  that  has  to  be  made  available  for  public  inspection  and  copying  under  sec- 
tion 552(a)(2)(C). 

RECORDS   OF   STOCK   VALUATIONS 

Stock  valuation  records  are  exempt  under  section  552(b)  (3)  and  (4). 

Each  District  Director  maintains  stock  valuation  records  showing  valuations 
for  estate  and  gift  tax  and  income  tax  purposes  of  the  stock  of  unlisted,  closely 
held  corporations  disclosed  in  income  returns  filed  by  the  corporation.  In  addi- 
tion, records  are  maintained  on  the  financial  condition  of  miincorporated  busi- 
ness disclosed  in  returns  filed  by  the  unincorporated  businesses.  This  information 
is  used  to  verify  the  valuation  data  on  estate  and  gift  tax  and  income  tax  returns. 

Since  stock  valuation  records  are  formulated  from  income  returns  filed  with 
the  Service,  the  primary  exemption  would  be  section  552(b)  (3)  which  exempts 
material  "specifically  exempted  from  disclosure  by  statute."  The  nondisclosure 
statutes  applicable  to  such  returns  would  be  sections  6103  and  7213  of  the  Code. 

In  addition,  because  these  records  contain  highly  confidential  and  detailed 
financial  information,  the  disclosure  of  which  would  result  in  irreparable  harm  to 
the  corporation  in  its  dealings  with  creditors  and  competitors,  they  represent  the 
very  class  of  documents  protected  by  the  exemption  in  section  552(b)  (4). 
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MASTEB    FILE    MAGNETIC    TAPE   RECORDS  ;    MICROFILM    INDEXES    AND    SETTLEMENT 

REGISTERS 

These  materials  fall  within  the  purview  of  section  522(b)  (3),  (4),  and  (6) 
and  are,  therefore,  protected  from  disclosure  under  the  Act. 

Master  file  magnetic  tape  records  contain  a  continuously  updated  record  of 
tax  data  for  each  taxpayer,  identifying  the  particular  taxpayer,  all  returns  for 
which  he  is  liable,  when  and  where  returns  have  been  filed,  the  amount  and 
status  of  each  liability  and  audit  results.  They  are  maintained  either  in  account 
number  sequence  or  by  Social  Security  number.  All  tax  return  data,  assessments, 
debit  and  credit  transactions  for  each  tax  account  are  posted  to  the  master  file. 

Periodically,  information  is  taken  from  the  magnetic  tape  and  placed  on  micro- 
film. The  microfilm  record  is  then  sent  to  each  Service  Center  and  District  Office 
where  it  is  used  to  answer  queries  from  taxpayers.  Print-outs  of  a  particular 
taxpayer  account  are  also  available  from  the  microfilm.  The  microfilm  record, 
therefore,  is  the  readable  copy  of  the  magnetic  tape  information. 

Assessment  and  settlement  data  are  a  product  of  electronic  processing  of  the 
various  tax  transactions  into  the  taxpayer  accounts.  Tliese  transactions  include 
the  processing  of  all  types  of  returns,  the  application  of  remittance  credits,  de- 
positary receipt  credits,  and  transferred  credits  to  outstanding  liabilities  on 
applicable  master  file  accounts,  account  adjustment  transactions,  tax  liability 
adjustments,  refunds  to  taxpayers,  and  other  transactions  affecting  master  file 
accounts.  The  processing  of  all  these  transactions  into  the  taxpayer  accounts 
results  in  assessment  and  settlement  data  output. 

Current  deficiency  and  other  assessments  are  individually  recorded  on  the  tax- 
payer accounts.  Settlement  registers  are  generated  on  a  weekly  basis  and  all 
assessments  are  separately  identified  on  the  applicable  Register  of  Settlements 
for  each  district  office.  For  each  Register  of  Settlements  printed  each  week,  the 
Regional  Service  Center  prepares  and  certifies  an  Assessment  Certificate.  The 
certified  Assessment  Certificate  authenticates  and  dates,  as  officially  assessed, 
each  assessment  item  listed  on  the  related  Register  of  Settlements.  In  effect,  the 
settlement  registers  are  an  itemization  of  assessment  and  settlement  transactions 
relating  to  master  file  accounts. 

Under  section  552(b)  (3),  the  provisions  of  section  552(a)  are  not  applicable 
to  matters  "specifically  exempted  from  disclosure  by  statute."  The  statutory 
provisions  providing  certain  tax  returns  and  related  tax  information  with  pro- 
tection from  disclosure  are  sections  6103,  6104  and  6106  of  the  Code  and  the 
penalty  section  7213  of  the  Code  and  18  U.S.C.  1905.  These  provisions  would 
likewise  protect  magnetic  tape  records,  microfilm  indexes,  and  settlement  regis- 
ters which  contain  such  information. 

There  are  certain  types  of  tax  returns  which  are  "not  covered"  by  the  pro- 
visions of  sections  6103,  6104,  and  6106  of  the  Code,  such  as  those  relating  to 
the  Federal  Insurance  Contributions  Act  and  certain  excise  tax  matters.  For 
these  "non-covered"  tax  returns,  disclosure  may  be  withheld  under  section 
552(b)  (4)  which  exempts  "commercial  or  financial  information  obtained  from 
any  person  and  privilegetl  or  confidential."  This  exemption  is  designed  to  pro- 
tect the  type  of  information  which  would  not  customarily  be  disclosed  by  the 
person  from  whom  it  was  obtained.  (H.  Rept.,  p.  10)  It  is  believed  that  the 
information  in  these  "non-covered"  returns  is  of  this  type.  However,  it  must  be 
noted  that  since  there  are  no  statutory  provisions  specifically  covering  the 
disclosure  of  these  returns,  the  Commissioner  may,  in  his  discretion,  disclo.se 
them  in  appropriate  cases.  Section  552(b)(4)  imposes  no  limitation  on  that 
discretion. 

Additionally,  section  552(b)(6)  may  be  applicable  in  appropriate  cases.  This 
section  permits  the  withholding  of  private  or  personal  information  which  if 
disclosed  to  the  public  would  amount  to  a  clearly  im warranted  invasion  of 
privacy  of  any  person,  including  members  of  the  family  of  the  person  to  whom 
the  information  pertains.  (Attorney  General,  pp.  79-80)  Further  clarification 
of  the  scope  of  this  provision  may  come  as  a  result  of  litigation  ;  however,  at  this 
point,  disclosure  of  such  financial  information  as  the  tax  affairs  of  a  person 
may  be  covered  under  section  552(b)  (6). 
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INTERNAL  AUDIT  REPORTS  AND  RELATED  WORKPAPERS  ;  INFORMAL  MONTHLY  RE- 
PORTS TO  THE  COMMISSIONER  RE  INTERNAL  AUDITS  ;  COMMISSIONERS  ANNUAL 
REPORT    TO    THE    SECRETARY    COVERING   INTERNAL   AUDIT    ACTIVITIES 

The  documents  described  below  fall  within  the  purview  of  one  or  more  of  the 
following  exemptions  :  section  552 (, b )  (2),  (S),  (4)  or  (5). 

Internal  Audit  reports  point  out  the  operating  deficiencies  disclosed  during  the 
course  of  each  internal  audit,  including  a  summary  of  management's  action  on 
each  uf  the  deficiencies  reported.  These  reports  are  designed  to  reflect  whether 
the  prescribed  policies  and  procedures  and  the  system  of  review  and  management 
controls  are  adequate  and  functioning  properly.  Related  workpapers  contain 
various  analyses,  summaries,  memorandums,  correspondence  and  other  written 
material  relative  to  the  internal  audit  report.  Such  documents  frequently  include 
the  identity  of  specific  taxpayers,  tax  cases,  tax  information  and  other  matters 
of  a  confidential  nature. 

Each  month  the  Assistant  Commissioner  (Inspection)  reports  the  results  of  the 
internal  audit  program  to  the  Commissioner  in  summary,  infox'mal  report  form. 
This  report  is  in  narrative  form  and  highlights  the  more  important  findings  or 
conditiiiiis  disclosed  by  the  internal  audita.  Tlie  contents  also  relate  the  Service's 
actions  that  are  taken  on  those  findings  or  conditions. 

Annually,  the  Commissioner  submits  a  report  to  the  Secretary  summarizing 
the  results  of  the  Service's  internal  audit  program.  This  contains  highlights  of 
the  most  significant  internal  audit  findings. 

Section  552(b)  (2)  exempts  internal  rules,  practices  and  procedures  which 
cannot  be  disclosed  to  the  public  without  substantial  prejudice  to  the  effective 
performance  of  a  significant  Service  function.  (Attorney  General,  p.  71)  The 
examples  cited  in  the  House  report  (p.  10)  are  "opei-ating  rules,  guidelines,  and 
manuals  of  procedure  for  Government  investigators  or  examiners."  In  general, 
section  .552(b)(2)  is  designed  to  permit  the  withholding  of  agency  records  re- 
lating to  management  operations  to  the  extent  that  the  proper  performance  of 
necessary  Service  functions  requires  such  withholding.  (Attorney  General,  pp. 
71-72)  Thus,  to  the  extent  that  the  documents  in  question  contain  data  relative 
to  such  operating  rules  and  guidelines,  they  would  be  exempt  from  disclosure. 

It  is  clear  that  where  the  reports  pertain  to  income  or  other  tax  information 
protected  by  a  statute.  siK-h  as  spr-tions  (i10.3  or  721. S  of  the  Code,  they  tliereliy 
fall  within  the  purview  of  section  552(b)  (3)  relating  to  information  specifically 
exempted  from  disclosure  by  statute. 

Section  552(b)(4)  authorizes  the  withholding  of  documents  if  they  contain 
"commercial  or  financial  information  obtained  from  a  person  and  privileged  or 
confidential."  This  is  information  which  would  not  customarily  be  made  public 
by  the  person  from  whom  it  was  obtained  by  the  Government.  (Attorney  General, 
pp.  74-76) 

As  to  section  552(b)  (5).  it  appears  that  virtually  all  of  these  documents  would 
be  covered  by  this  exemption  for  inter-agency  or  intra-agency  memorandums 
which  would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation 
with  the  Service.  Section  552(b)  (5)  is  discussed  in  detail  elsewhere  in  this  mem- 
orandum, wherein  is  referenced  the  status  of  internal  communications  under  the 
Federal  discovery  rules  together  with  the  degree  of  security  afforded.  In  brief, 
the  memorandums  and  reports  in  question  are  of  the  type  exempted  by  section 
552fb">  (5)  since  they  are  concerned  generally  with  an  analysis  of  the  Service's 
audit  and  collection  activities,  with  recommended  Service  action  relative  thereto. 

RECOMMENDATIONS  FOR  IMPROVEMENTS  ON  PROCEDURES.  METHODS  AND  PROGRAMS  TO 
VARTOtTS  ASSISTANT  COMMISSIONERS  ;  REGIONAL  FINANCIAL  ACCOMPLISHMENT  RE- 
PORTS   AND    SUMMARIES    THEREOF 

The  documents  described  below  fall  within  the  purview  of  one  or  more  of  the 
following  exemptions  section  5.52(b)  (2).  (3),  (4)  or  (5). 

Recommendations  for  improvement  generated  by  the  Inspection  Service  have 
characteristics  analogous  to  internal  audit  reports,  yet  relate  only  to  one  isolated 
problem  area.  Recommendations  are  prompted  by  circumstances  indicating  that 
a  change  is  necessary  in  practices  and  procedures  promulgated  by  the  National 
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Office.  In  general,  there  would  be  a  showing  as  to  the  deficiencies  in  a  particular 
facet  of  the  Service's  operation.  Problem  areas  would  include  assessment,  refund 
or  interest  computations.  Rarely  would  the  recommendations  be  concerned  with 
investigative  data.  The  files  in  question  would  contain  a  de.scription  of  the  recom- 
mendations and  accomplishments  on  adopted  recommendations.  Specific  cases 
containing  taxpayers'  names,  years  and  tax  accounts  involved  are  cited  to  illus- 
trate the  basis  for  the  recommendation. 

Regional  financial  accomplishment  reports  are  primarily  based  upon  data  de- 
rived from  a  review  of  closed  cases  as  handled  by  the  Audit,  Intelligence,  Collec- 
tion, and  Appellate  Divisions.  In  some  instances,  reference  may  be  made  to  cases 
currently  being  processed.  The  reports  are  submitted  quarterly,  and  contain  de- 
tails on  actual  and  potential  financial  accomplishments  resulting  from  corrective 
actions  taken  or  to  be  taken  on  findings  filed  by  regions  and  districts  in  which 
reported.  A  brief  description  of  the  deficiency  reported  and  the  corrective  action 
is  outlined.  Some  relate  to  general  conditions,  but  most  findings  relate  to  specific 
cases,  including  names  of  taxpayers,  years  and  amounts  involved.  For  Audit 
findings,  this  includes  amounts  realized  from  reexaminations  of  reopened  years, 
and  examinations  of  related  cases  and  subsequent  years.  For  Collection  activities, 
specific  taxpayer  cases  are  also  cited  including  years  and  amounts  involved  in 
reactivated  accounts  written-off,  delinquent  tax  accounts  and  delinquent  return 
investigations.  In  brief,  these  documents  reflect  the  activity  of  the  Inspection 
Service  in  reviewing  Service  procedures  to  ascertain  where  a  breakdown  in  such 
procedures  has  resulted  in  monetary  losses,  and  the  corrective  action  taken  rela- 
tive thereto.  As  a  consequence,  reference  would  be  made  not  only  to  a  named 
taxpayer,  l)ut  likewise  to  his  specific  individual  tax  situation. 

The  legislative  history  indicates  that  the  exemption  for  matters  which  are 
related  solely  to  the  "internal  personnel  rules  and  practices  of  an  agency,"  in 
section  552(1))  (2),  includes  matters  which  are  for  tlie  guidance  of  agency  per- 
sonnel only,  such  as  internal  rules  and  practices  which  cannot  be  disclosed  to  the 
pv^blic  without  substantial  prejudice  to  the  effective  performance  of  a  significant 
Service  function.  (Attorney  General,  p.  71)  The  examples  cited  in  the  House 
report  (p.  10)  are  "operating  rules,  guidelines,  and  manuals  of  procedure  for 
Government  investigators  or  examiners."  It  is  noted,  however,  that  the  House 
report  cautions  tliat  not  all  matters  of  internal  management  would  be  exempt, 
such  as  employee  relatiims,  working  conditions,  or  routine  administrative 
procedures.  In  general,  section  552(b)  (2)  is  designed  to  permit  the  withlioldiug 
of  agency  recoi'ds  relating  to  management  operations  to  the  extent  that  the 
proper  performance  of  necessary  Service  functions  requires  such  withliolding. 
(Attorney  General,  p.  72)  Thus,  to  the  extent  tliat  the  documents  in  question  con- 
tain data  relative  to  such  operating  rules  and  guidelines,  the  material  is  exempt 
from  disclosure. 

It  is  clear  that  most  of  these  documents  contain  confidential  tax  information 
and  may  thereby  fall  within  the  scope  of  section  552(b)  (3),  that  is,  information 
specifically  exempted  from  disclosure  by  statute.  Thus,  to  the  extent  that  these 
documents  contain  the  type  of  information  protected  by  section  6103  and  similar 
sections  of  the  Code,  and  the  penalty  provisions  of  section  7213  of  the  Code  and 
18  U.S.C.  1905,  they  would  be  exempt  from  disclosure  under  section  552(b)  (3). 

Section  552(b)(4)  authorizes  the  withholding  of  documents  if  they  contain 
"commercial  or  financial  information  oi)tained  from  a  person  and  privileged  or 
confidential."  This  is  information  which  would  not  customarily  be  made  pul)lic 
by  the  person  from  whom  it  was  obtained  by  the  Government.  Section  552(b)  (4) 
may  be  read  in  the  disjunctive,  so  as  to  cover  not  only  privileged  commercial  and 
financial  information,  but  all  information  which  is  customarily  privileged  or  is 
appropriately  given  to  an  energy  in  confidence.  (Attorney  General,  pp.  74-70) 
Certain  information  contained  in  the  instant  documents  may  fall  within  this 
latter  criteria. 

As  to  section  552(b)  (5),  it  appears  that  many  of  these  documents  would  be 
covered  by  this  exemption  for  intra-agency  memorandums  whicli  would  not  be 
available  by  law  to  a  party  other  than  an  agency  in  litigation  with  the  Service. 
Section  552(b)  (5)  is  discussed  in  detail  el-sewliere  in  this  memorandum,  whertnn 
is  referenced  the  status  of  internal  communications  under  the  Federal  di>^covery 
rules  together  with  the  degree  of  security  afforded.  In  brief,  the  memorandums 
and  reports  in  question  are  of  the  type  exempted  by  section  552(b)  (5)  since  they 
are  concerned  generally  with  an  analy.sis  of  the  Service's  audit,  enforcement  and 
collection  activities,  with  recommended  Service  action  relative  thereto. 
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TAXPAYER  COMPLAINT  FILES 

Documents  included  within  a  taxpayer  complaint  file  are  deemed  to  fall  within 
the  purview  of  one  or  more  of  the  following  sections:  552(b)  (2),  (3),  (4),  (5), 
or  (6). 

At  the  outset  it  should  be  noted  that  there  are  certain  taxpayer  complaint 
letters  for  which  the  Service  would  be  unable  to  assert  any  of  these  exemptions. 
This  occurs,  for  example,  where  the  complainant  has  already  made  the  substance 
of  his  letter  generally  public  or  where  the  letter  states  that  the  complainant  does 
not  care  if  the  letter  is  made  public.  This  memorandum  refers  only  to  those 
letters  which  have  not  been  made  public  and  in  which  no  such  statement  is 
found. 

Taxpayer  complaint  letters  are,  for  the  most  part,  concerned  with  potential 
problems  in  internal  Service  procedures  or  controls  as  well  as  errors  in  handling 
a  taxpayer's  case.  These  letters  may  relate  to  any  facet  of  the  operations  of  the 
Service,  i.e.,  delays  in  making  refunds,  continuous  letters  demanding  payment 
where  a  tax  obligation  has  already  been  paid,  or  improper  conduct  by  an  officer 
or  employee  of  the  Service.  The  letters  may  contain  confidential  tax  information 
pertinent  to  the  particular  complainant. 

Procedurally,  the  letter  of  the  complainant  will  be  acknowledged  and  a  report 
subsequently  prepared  analyzing  the  particular  problem.  Such  reports  will  con- 
tain the  results  of  the  field  review,  including,  where  appropriate,  detailed  tax 
information  relative  to  the  comphiinant's  particular  problem,  and,  in  many  in- 
stances, comprehensive  information  outlining  how  a  breakdown  in  Service  pro- 
cedures has  affected  the  complainant.  The  report  will  often  make  recommendations 
as  to  steps  needed  to  correct  human  errors,  as  well  as  the  revision  of  established 
Service  procedures.  In  the  latter  instance,  the  matter  is  referred  to  an  appropri- 
ate official  along  with  a  discussion  of  the  matters  disclosed  in  the  review,  and 
recommendations  as  to  adjustments,  changes  in  procedures,  or  controls. 

The  legislative  history  indicates  that  the  exemption  for  matters  which  are 
related  solely  to  the  "internal  personnel  rules  and  practices  of  an  agency,"  in 
section  552(b)  (2),  includes  those  matters  which  are  for  the  guidance  of  agency 
personnel  only,  such  as  internal  rules  and  practices  which  cannot  be  disclosed 
to  the  public  without  substantial  prejudice  to  the  effective  performance  of  a  sig- 
nificant Service  function.  The  examples  cited  in  the  House  report  (p.  10)  are 
"operating  rules,  guidelines,  and  manuals  of  procedure  for  Government  investi- 
gators or  examiners."  It  is  noted,  however,  that  the  House  report  cautions  that 
not  all  matters  of  internal  management  would  be  exempt,  such  as  employee  rela- 
tions, working  conditions,  or  routine  administrative  procedure.  In  general,  sec- 
tion 552(b)  (2)  is  designed  to  permit  the  withholding  of  agency  records  relating 
to  management  operations  to  the  extent  that  the  proper  performance  of  necessary 
Service  functions  requires  such  withh(»kling.  (Attorney  General,  pp.  71-72).  Thus, 
to  the  extent  that  taxpayer  complaint  files  contain  data  relative  to  such  operating 
rules  and  guidelines,  the  material  is  exempt  from  disclosure. 

It  is  clear  that  many  of  the  papers  included  in  the  taxpayer  complaint  files 
deal  with  confidential  tax  information  within  the  .scope  of  section  5.52(b)(3), 
that  is,  information  specifically  exempted  from  disclosure  by  statute.  Thus,  to 
the  extent  that  these  documents  contain  the  type  of  information  protected  by  sec- 
tions 6103  and  similar  sections  of  the  Code,  and  the  penalty  provLsious  of  section 
7213  of  the  Code  and  IS  U.S.C.  1905,  they  would  be  exempt  from  disclosure  under 
.section  552(b)(3). 

Section  5.52(b)(4)  authorizes  the  withholding  of  documents  if  they  contain 
"commercial  or  financial  information  obtained  from  a  person  and  privileged  or 
confidential."  This  is  information  which  would  not  customarily  be  made  public 
by  the  person  from  whom  it  was  obtained  by  the  Government.  Section  552(b)  (4) 
may  be  read  in  the  disjunctive,  so  as  to  cover  not  only  privileged  commercial  or 
financial  information,  but  all  information  which  is  customarily  privileged  or  is 
appropriately  given  to  an  agency  in  confidence.  (Attorney  General,  pp.  74-76) 
The  taxpayer  complaint  letter,  and  certain  documents  prepared  by  the  Service  in 
reference  to  that  letter,  would  seem  to  meet  this  latter  criteria. 

As  to  section  552(b)  (5),  it  appears  that  many  of  the  various  documents  pre- 
pared by  Service  officers  or  employees  would  be  covered  by  this  exemption  for 
intra-agency  memorandums  which  would  not  be  available  by  law  to  a  private 
party  In  litigation  with  the  Service.  Section  552(b)(5)  is  discus.sed  in  detail 
elsewhere  in  this  memorandum,  wherein  is  referenced  the  status  of  internal 
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communications  under  the  Federal  discovery  rules  together  with  the  degree  of 
security  afforded.  In  brief,  memoranda  related  to  a  taxpayer  complaint  are  the 
type  exempted  by  section  552(b)  (5)  since  they  are  concerned  generally  with  an 
analysis  of  a  specific  complaint  with  recommended  Service  action  relative  thereto. 
Section  552(b)  (6)  is  pertinent  in  that  production  of  documents  found  in  tax- 
payer complaint  files  may  result  in  "a  clearly  unwarranted  invasion  of  personal 
privacy."  A  balancing  of  the  need  for  protection  of  an  individual's  right  of  pri- 
vacy against  the  preservation  of  the  public's  right  to  Government  information  in 
the  case  of  the  instant  documents,  would  seem,  as  a  general  rule,  to  contra-indi- 
cate  disclosure.  The  harm  to  the  individual  through  disclosure  is  readily  ap- 
parent. Section  552(b)(6)  is  intended  to  exclude  from  the  disclosure  require- 
ments not  only  all  personnel  and  medical  files,  but  likewise  all  private  or  per- 
sonal information  contained  in  other  files  which  would  constitute  a  clearly 
unwarranted  invasion  of  the  privacy  of  an  individual.  The  complaint  files  in 
question  would  contain  this  type  of  information. 

JOINT  INTERNAL  AUDIT — INTERNAL  SECURITY  SPECIAL  ASSIGNMENT  FILES 

Documents  included  within  joint  special  assignment  files  are  deemed  to  fall 
within  the  purview  of  one  or  more  of  the  following  exemptions :  section 
552(b)(3),  (4),  (5),  (6),  or  (7). 

Correspondence  from  a  Regional  Inspector  would  describe  the  basis  for  initiat- 
ing a  joint  investigation,  Hie  results  of  any  preliminary  investigation  previously 
accomplished,  and  the  anticipated  audit  and  investigative  procedures  to  be  fol- 
lowed. This  correspondence  would  include  in  mo.st  instances  the  names  of  Service 
employees,  taxpayers,  and  tax  practitioners,  as  well  as  specific  tax  information 
relative  to  named  individuals.  Joint  investigations  would  be  directed  toward 
matters  such  as  bribery,  extortion,  embezzlement,  and  employee  attempts  to 
preclude  audit  of  specific  tax  returns.  The  joint  special  assignment  files  would 
include  periodic  progress  reports  which  frequently  include  confidential  informa- 
tion having  both  tax  and  criminal  aspects. 

The  files  may  also  contain  correspondence  from  the  National  Olfire  to  the 
field,  acknowledging  the  initiation  of  a  case,  suggesting  program  change.-^,  or 
commenting  on  the  developments  reflected  in  a  particular  progress  report.  The 
National  Office  file  would  probably  contain  memorandums  relative  to  telephone 
conversations,  conferences,  visitations,  or  work  performed.  Interim  and  final 
reports  are  submitted,  which  customarily  contain  specific  tax  or  investigative 
data  of  a  confidential  nature  relative  to  specified  individuals.  Miscellaneous 
materials  contained  in  special  assignment  files  would  include  summaries  of 
prosecutive  action,  as  well  as  follow-up  reports  giving  additional  data  in  a 
particular  case  or  related  matter. 

It  is  clear  that  many  of  the  papers  found  in  the  joint  special  assignment  files 
contain  confidential  tax  information  within  the  scope  of  section  552(b)  (3),  that 
is,  information  specifically  exempted  from  disclosure  by  statute.  Thus,  to  the 
extent  that  these  documents  contain  the  type  of  information  protected  by  section 
€103  and  similar  sections  of  the  Code,  and  the  penalty  provisions  of  section  7213 
of  the  Code  and  18  U.S.C.  1905,  they  would  be  exempt  from  disclosure  under 
section  552(b)  (3). 

Section  552(b)(4)  authorizes  the  withholding  of  documents  if  they  contain 
"commercial  or  financial  information  obtained  from  a  person  and  privileged  or 
confidential."  This  is  information  which  would  not  customarily  be  made  public 
by  the  iterson  from  whom  it  was  obtained  by  the  Government.  Section  552(b)  (4) 
may  be  read  in  the  disjunctive,  so  as  to  cover  not  only  privileged  commercial  or 
financial  information,  but  all  information  which  is  customarily  privileged  or  is 
appropriately  given  to  an  agency  in  confidence.  (Attorney  General,  pp.  74-76.) 
Certain  information  contained  in  documents  included  in  the  joint  assignment 
files  would  .seem  to  fall  within  this  latter  criteria. 

As  to  section  552(1))  (5),  it  appears  that  many  of  the  documents  found  within 
the  files  in  question  would  be  covered  by  this  exemption  for  intra-agency  memo- 
randums which  would  not  be  available  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  Service.  Section  552(b)  (5)  is  discussed  in  detail  elsewhere 
in  this  memorandum,  wherein  is  referenced  the  status  of  internal  communica- 
tions under  the  Federal  discovery  rules  together  with  the  degree  of  security 
afforded.  In  brief,  memorandums  found  in  the  joint  special  a.ssignment  files 
are  of  the  type  exempted  by  section  552(b)  (5)   since  they  are  concerned  gen- 
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erally  with  an  analysis  of  alleged  illegal  activity  and  recommended  Service 
action  relative  thereto. 

Section  552(b)  (6)  is  pertinent  in  that  disclosure  of  materals  generated  by 
a  joint  investigation  may  result  in  "a  clearly  unwarranted  invasion  of  personal 
privacy."  A  balancing  of  the  need  for  protection  of  an  individual's  right  of  privacy 
against  the  preservation  of  the  public's  right  to  Government  information  in  the 
case  of  the  instant  documents,  would  seem,  as  a  general  rule,  to  contraindicate 
disclosui'e.  The  harm  to  the  individual  through  disclosure  is  readily  apparent.  In 
sum,  it  seems  clear  that  section  552(b)  (6)  is  intended  to  exclude  from  the  dis- 
closure requirements  not  only  all  personnel  and  medical  files,  but  likewise  all 
private  or  personal  information  contained  in  other  files  which,  if  disclosed  to 
the  public,  would  constitute  an  unwarranted  invasion  of  the  privacy  of  any  person. 
Some  documents  could  contain  tliis  type  of  information. 

Perhaps  the  most  substantial  basis  for  precluding  disclosure  of  materials  con- 
tained within  joint  special  as.sigiinifnt  files,  whieli  are  generally  compiled  as  an 
outgrowth  of  alleged  illegal  activity,  is  section  552(b)(7),  which  protects  "in- 
vestigatory files  compiled  for  law  enforcement  purposes  excei^t  to  the  extent 
available  by  law  to  a  party  other  than  an  agency."  it  sliouid  be  noted  that  the 
language  in  section  552(b)  (7),  "except  to  the  extent  available  by  law  to  a  party 
other  than  an  agency,"  is  very  different  from  the  phrase,  "which  would  not  be 
available  by  law  to  a  party  other  than  an  agency  in  litigation  with  the  agency," 
used  in  section  552(b)  (5).  The  effect  of  the  exemption  in  section  552(b)  (5)  is 
to  make  available  to  the  general  public  those  internal  documents  from  agency 
files  which  are  routinely  available  to  litigants,  unless  some  other  exemption  bars 
disclosure.  The  effect  of  the  language  in  section  552(b)  (7),  on  the  other  hand, 
seems  to  be  to  confirm  the  availability  to  litigants  of  documents  from  investiga- 
tory files  to  the  extent  to  which  Congress  and  the  courts  have  made  them 
available  to  .such  litigants.  For  example,  litigants  who  meet  the  burdens  of  the 
Jencks  statute  (18  U.S.C.  3.500)  may  obtain  prior  statements  given  to  an  In- 
spector by  a  witness  who  is  testifying  in  a  pending  case,  but  since  such  state- 
ments might  contain  information  unfairly  damaging  to  the  litigant  or  other 
persons,  the  new  law,  like  the  Jencks  statute,  does  not  permit  the  statement 
to  be  made  available  to  the  public.  In  addition,  the  House  report  makes  clear 
that  litigants  are  not  to  obtain  special  benefits  from  this  provision,  stating  that 
it  "is  not  intended  to  give  a  private  party  indirectly  any  earlier  or  greater  access 
to  investigatory  files  than  he  would  have  directly  in  such  litigation  or  proceedings."^ 
(H.  Kept.,  p.  11)  (Attorney  General,  pp.  82-83) 

TAXPAYER  COMPLIANCE  ilEASITREMENT  PROGRAM  AND  RELATED  DOCUMENTS  :  PLAN- 
NING, PROGRAMMING,  AND  BUDGETING  SYSTEM  ;  RESEARCH  STUDIES  INITIATED  TO 
GAIN  NEW  KNOWLEDGE  REGARDING  PROBLEMS  OF  TAX  COMPLIANCE  OR  TAX  ADMINIS- 
TRATION 

The  Taxpayer  Compliance  Measurement  Program  ;  the  Planning,  Programming, 
and  Budgeting  System,  and  research  studies  have  .similar  classifications  for 
purposes  of  the  Act,  and,  therefore,  the  discussion  of  these  matters  is  comliined. 
For  ease  of  consideration  the  discussion  is  in  terms  of  research  studies,  although 
the  rationale  is  equally  applicable  to  the  Taxpayer  Compliance  Measurement 
Program,  and  to  the  Planning,  Programming,  and  Budgeting  System. 

The  Taxpayer  Compliance  Measurement  Program,  described  at  length  in  Docu- 
ment No.  5629  (11-6.5),  is  designed  to  assist  management  in  the  more  effective 
administration  of  the  tax  laws,  while  the  Planning,  Programming,  and  Budgeting 
System  generally  relates  to  future  plans,  programs  and  budgeting  considerations. 

A  research  study  may  involve  any  facet  of  the  operations  of  the  Service  and 
contain  many  different  types  of  documents.  Although  this  poses  some  problems 
in  analyzing  research  studies  in  terms  of  the  Act.  certain  general  observations 
can  be  made.  Most  of  the  documents  within  a  research  study  (to  the  extent  not 
made  available  under  section  7515  of  the  Code)  would  be  encompassed  by  one 
or  more  of  the  following  exemptions:  552 (b)  (2),  (3),  (4)  or  (5). 

Research  studies  result  through  an  inquiry  or  request  from  the  Treasury 
Department,  some  segment  of  the  Service,  the  Congress,  a  tax  practitioners  group, 
or  some  governmental  agency.  A  study  will  usually  involve  the  assemblage  of 
data  from  various  sources,  including  tax  returns,  internal  use  forms,  the  master 
file,  interview  or  questionnaire  surveys  of  IRS  personnel  or  the  public.  Docu- 
ments generated  by  research  studies  may  include  transcript  sheets,  IBM  cards, 
tables,  staff  papers,  visual  presentation  materials,  and  final  reports. 
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If  recommendations  are  approved,  and  this  results  in  changes  in  internal  pro- 
cedures which  affect  the  public,  these  charged  procedures  are  announced  by  a 
revenue  procedure,  TIR,  or  revised  regulation.  In  other  instances  the  recommen- 
dations may  deal  with  proposed  legislation  under  consideration  by  the  Treasury 
Department.  A  study  may  result  in  recommendations  for  changes  in  public  use 
forms,  e.g.,  power  of  attorney  or  Form  1040Q.  The  public  is  advised  after  final 
decisions  are  made  on  form  changes. 

The  legislative  history  of  the  Act  indicates  that  the  words  "personnel  rules  and 
practices"  in  section  552(b)  (2)  include  matters  which  are  for  the  guidance  of 
agency  personnel  only,  such  as  internal  rules  and  practices  which  cannot  be  dis- 
closed to  the  public  without  substantial  prejudice  to  the  effective  performance 
of  a  significant  Service  function.  The  examples  cited  in  the  House  report  (p.  10) 
are  "operating  rules,  guidelines,  and  manuals  of  procedure  for  Government  in- 
vestigators or  examiners."  It  is  noted,  however,  that  the  House  report  cautions 
that  not  all  matters  of  internal  management  would  be  exempt,  such  as  employee 
relations,  working  conditions,  or  routine  administrative  procedures.  In  sum, 
section  552(b)  (2)  is  designed  to  permit  the  withholding  of  agency  records  re- 
lating to  management  operations  to  the  extent  that  the  proper  performance  of 
necessary  Service  functions  requires  such  withholding.  For  example,  disclosure 
of  documents  comprising  a  research  study  might  prejudice  the  proper  and  effi- 
cient performance  of  the  Service's  future  plans  and  programs.  To  the  extent, 
therefore,  that  these  documents  contain  data  relative  to  operating  rules  and 
guidelines,  such  material  is  exempt  from  disclosure. 

Certain  documents  within  a  research  study  may  fall  within  the  purview  of 
section  552(b)  (3),  that  is,  information  "specifically  exempted  from  disclosure  by 
statute."  Thus,  to  the  extent  that  a  research  study  contains  the  type  of  informa- 
tion protected  by  section  6103  and  similar'  sections  of  the  Code,  and  the  penalty 
provisions  of  section  7213  of  the  Code  or  18  U.S.C.  1905.  it  would  be  exempt  from 
disclosure  under  section  552(b)  (3).  This  would  occur,  for  example,  if  the  re- 
search study  identifies  income  tax  return  information  with  a  particular  taxpayer. 

Section  552(b)(4)  may,  likewise,  authorize  the  withholding  of  certain  docu- 
ments promulgated  as  a  result  of  a  research  study  if  they  contain  "commercial  or 
financial  information  obtained  from  a  person  and  privileged  or  confidential." 
This  is  the  type  of  information  which  would  not  customarily  be  made  public  by 
the  person  from  whom  it  was  obtained  by  the  Government.  (Attorney  General, 
pp.  74-76)  Where  this  type  of  commercial  or  financial  information  found  in  a 
research  study  may  be  identified  with  a  person,  this  exemption  is  applicable. 

Many  documents  in  research  studies  fall  within  exemption  552(b)  (5)  for  inter- 
agency or  intra-agency  memorandums  which  would  not  be  available  by  law  to  a 
party  other  than  an  agency  in  litigation  with  the  agency.  Section  552(b)  (5)  i.s 
discussed  in  detail  elsewhere  in  this  memorandum,  wherein  is  referenced  the 
status  of  internal  communications  under  the  Federal  discovery  rules  together 
with  the  degree  of  security  afforded. 

INACTIVE    BECOBDS 

It  is  clear  that  the  disclosure  provisions  of  section  552  apply  to  all  records  of 
the  Service,  irrespective  of  whether  at  any  given  time  they  may  be  labeled  active 
or  inactive.  (Attorney  General,  p.  53)  Tliere  is  no  basis  in  the  exemptions  listed 
in  section  552(b)  for  reaching  a  contrary  conclusion. 

The  question  has  been  raised  as  to  whether  section  552  affects  existing  record 
retention  requirements.  It  is  noted  that  there  is  nothing  in  the  section  which  re- 
quires agencies  to  alter  current  record  retention  practices. 

REVENUE   RULINGS 

Exemptions  from  disclosure  are  not  an  issue,  since  revenue  rulings  are  al- 
ready puhlished  in  the  Internal  Revenue  Bulletin.  The  only  question  is  whether  a 
reveniie  ruling  should  also  be  published  in  the  Federal  Register. 

Revenup  rulings  are  "interpretations"  for  the  purposes  of  section  552.  As  such, 
revenue  rulings  must  be  published  in  the  Federal  Register  if  they  are  "interpre- 
tations of  general  applicability."  See  sec.  552(a)(1)(D).  Otherwise,  it  is  suffi- 
cient that  revenue  rulings  are  published  in  the  Internal  Revenue  Bulletin.  Sec. 
552(a)(2). 
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It  is  clear  from  the  legislative  history  of  section  552(a)  (1)  that,  unlike  other 
provisions  of  law  requiring  disclosure,  Congress  was  generally  satisfied  with  tlie 
manner  in  which  agencies  had  implemented  the  requirement  of  pid)lic;ition  in 
the  Federal  Register.  In  fact,  it  is  implied  that  perhaps  agencies  overcomplied 
by  publishing  too  much  in  the  Federal  Register.  The  Senate  report  in  discussing 
section  552 (a)  (1)  states: 

"This  subsection  has  fewer  changes  fi-om  existing  law  than  any  other;  pri- 
marily because  there  have  been  few  complaints  about  omissions  from  the  Federal 
Register  of  necessary  official  material.  In  fact,  what  complaints  there  have  been 
have  been  more  on  the  side  of  too  much  publication  rather  than  too  little."  (S. 
Rept,  p.  6) 

It  is  concluded  that  section  552(a)  (1)  does  not  require  any  different  standard 
for  publication  in  the  Federal  Register  of  revenue  rulings  than  has  been  used 
by  the  Service  during  the  past  twenty-odd  years. 

It  has  been  the  Service  position  during  this  period  of  time  that  the  typical 
revenue  ruling  is  not  of  general  applicability,  and  hence  not  required  to  be  pub- 
lished in  the  Federal  Register,  because  it  is  directly  responsive  to,  and  limited 
by,  the  stated  factual  basis  of  the  underlying  letter  ruling  or  technical  advice 
recpiest,  much  in  the  manner  of  a  judicial  decision.  Thus,  policy  statement 
1*-(11>  SUO-o  i)rovides  that  "The  couclnsions  expressed  in  Revenue  Rulings 
will  be  directly  responsive  to  and  limited  in  scope  by  the  pivotal  facts  stated  in 
the  Revenue  Ruling.  Also,  the  stated  facts  will  be  so  technically  oriented  that 
field  employees  and  taxpayers  may  clearly  understand  what  was,  and  what  was 
not,  decided."  See  also  Caplin,  Taxpayer  Rulings  Policy  of  the  Intcr>wl  Revenue 
Service:  A  Statement  of  Principles,  20  N.Y.U.  Inst,  on  Fed.  Taxation  1,  at  pp. 
31-32  (1962)  ;  Rogovin,  The  Four  R's:  Regulations,  Rulings,  Reliance,  and  Re- 
troactivity—A  View  from  Within.  43  Taxes  75(>  (19G5).  See  also  G.C.M. 
2."i073  (In  re:  Proposed  Bureau  Memorandum  on  procedure  for  compliance  with 
the  public  information  and  rule  making  provisions  of  the  Administrative  Pro- 
cedure Act,  A-40954S),  dated  October  29,  1946.  G.C.M.  25073  gives  as  an  exam- 
ple of  the  type  of  revenue  ruling  which  must  be  published  in  the  Federal  Reg- 
i'^ter,  Mimeograph  5968,  C.B.  1946-1,  25,  giving  limited  retroactive  application  to 
Treasury  Decision  5488,  relating  to  the  Clifford  case. 

The  relevant  definition  for  determining  whether  revenue  rulings  are  interpreta- 
tions of  "general  applicability"  is  supplied  by  the  Federal  Register  Act.  Under 
this  Act  documents  have  general  applicability  : 

"if  they  are  relevant  or  applicable  to  the  general  public,  the  members  of  a 
class,  or  the  persons  of  a  locality,  as  distinguished  from  named  individuals  or 
organizations  .  ..."  1  CFR  Part  II  (Rev.  Jan.,  1966)  sec.  11.2. 

Certainly  a  regulation  has  general  applicability  as  that  term  is  defined  above. 
However,  the  typical  revenue  ruling  is  of  limited  applicability.  The  holding  of 
the  revenue  ruling  is  limited  and  applicable  only  to  the  stated  factual  basis  de- 
scribed therein.  Such  limitation  necessarily  prevents  the  revenue  ruling  from 
having  "general  applicability"  as  that  term  is  defined  above.  Of  course,  if  a 
revenue  ruling  were  to  promulgate  a  rule  which  is  not  limited  by  stated  facts  and 
circumstances  it  might  possess  "general  applicability."  In  other  words,  such  a 
"revenue  ruling"  could  be  laying  down  a  rule  of  general  applicability  as  broad 
and  as  encompassing  as  a  regulation.  If  so,  it  would  have  to  be  published  in  the 
Federal  Register.  Of  course,  we  have  not  reviewed  all  revenue  rulings  and  do 
not  know — nor  do  we  have  reason  to  suspect — that  any  such  "rulings"  have  in 
fact  been  issued. 

The  statute  itself  provides  that  "tho.se  ....  interpretations  which  have  been 
adopted  by  the  agency  and  ai'e  not  published  in  the  Federal  Register"  come  within 
section  552(a)  (2)  (B).  This  language  of  the  statute  is  peeulinrily  tailored  to  the 
specifications  of  revenue  rulings  and  this  is  made  clear  b.v  the  House  report.  At 
page  7  of  the  House  report,  it  is  made  clear  that  an  agency's  "case  law"  is  to  be 
made  available  imder  section  552(a)  (2)  (B).  Any  doubt  as  to  whether  revenue 
rulings  are  a  part  of  the  Service's  "case  law"  is  laid  to  rest  by  language  appear- 
ing on  page  8  of  the  House  report,  as  follows  : 

"The  public  has  a  need  to  know,  for  example,  the  details  of  an  agency  opinion 
or  statement  of  policy  on  an  income  tax  matter,  Init  there  is  no  need  to  identif.v 
the  individuals  involved  in  a  tax  matter  if  the  identification  has  no  bearing  or 
effect  on  the  general  public." 
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While  this  memorandum  was  being  prepared,  the  final  version  of  the  Attorney 
General's  Memorandum  was  received.  The  Attorney  General's  view  is  believed 
to  be  in  accord  with  the  analysis  set  forth  above.  It  is  stated  in  the  Memorandum, 
at  p.  10,  as  follows  : 

"Thus,  an  agency  is  not  required  under  subsection  (a)  to  publish  in  the  Federal 
Register  the  rules,  policies  and  interpretations  formulated  and  adopted  in  its 
published  decisions.  Instead,  this  'case  law'  is  to  be  'made  available  under  sub- 
section (b).' " 

LETTER  RULINGS  ;  DETERMLISf  ATION  LETTERS  ;  CLOSING  AGREEMENTS  ;  UNPUBLISHED 
GENERAL  COUNSEL  MEMORANDUMS  ;  TECHNICAL  ADVICE  MEMORANDUMS  (ISSUED  BY 
BOTH  CHIEF  COUNSEL  AND  ASSISTANT  COMMISSIONER   (TECHNICAL)  ) 

Letter  Rulings,  Determination  Letters,  Closing  Agreements,  and  the  portion  of 
Technical  Advice  Memoi-andums  issued  by  the  Assistant  Commissioner  (Tech- 
nical) which  is  furnished  to  taxpayers,  are  exempt  from  disclosure  under  one 
or  more  of  the  following  exemptions:  section  552(b)  (3),  (4),  (6),  or  (9).  Un- 
published General  Counsel  Memorandums,  Technical  Advice  Memorandums  issu^^d 
by  the  Chief  Counsel  and  the  portion  of  Technical  Advice  Memorandums  issued 
by  the  Assistant  Commissioner  (Technical)  which  is  not  furnished  to  taxpayers 
are  exempt  from  disclosure  under  one  or  more  of  the  aforementioned  exemptions 
as  well  as  under  section  552(b)  (5)  and,  in  some  instances,  (b)  (2).  In  the  event 
that  any  of  these  records  are  held  nonexempt,  their  status  under  section  552(a) 
(2)  is  also  discussed  herein. 

Most  of  these  records  contain  confidential  tax  information  and  thereby  fall 
within  the  scope  of  section  552(b)  (3)  as  information  specifically  exempted  from 
disclosure  l>y  statute.  Thus,  to  the  extent  that  these  records  contain  the  type 
of  information  protected  by  section  6103  and  similar  sections  of  the  Code  and  the 
penalty  provisions  of  section  7213  of  the  Code  and  18  U.S.C.  1905,  they  would 
be  exempt  from  disclosure. 

Section  552(b)  (4)  authorizes  the  withholding  of  the  instant  records,  provided 
thev  contain  "commercial  or  financial  information"'  obtained  from  the  taxpayer 
and  "privileged  or  confidential."  This  is  inforniati(»n  which  w(Aild  not  custouiarily 
be  made  public  by  the  taxpayer  from  whom  it  was  obtained  by  the  Government. 
(H.  Rept.,  p.  10;  Attorney  General,  pp.  74-76) 

In  particular  cases,  section  552(b)  (6)  may  be  pertinent  provided  the  dis^^losure 
of  the  records  in  question  would  result  in  "a  clearly  unwarranted  invasion  of 
personal  privacy."  For  example,  in  support  of  a  request  for  a  ruling  a  taxpayer 
may  disclose  intimate  details  of  his  personal  life.  Such  information  is  protected 
from  dischtsure  by  section  552(b)  (6).  Section  552(b)  (6)  is  intended  to  exclude 
from  the  disclosure  requirements  not  only  personnel  and  medical  files  which  are 
expressly  mentioned,  but  likewise  all  private  or  personal  information  contained 
in  other  files  which,  if  disclosed  to  the  public,  would  invade  the  privacy  of  any 
individual.  (II.  Rept.,  p.  11;  Attorney  General,  p.  80)  Some  of  the  records  in 
question  clearly  contain  this  type  of  information. 

Section  552(b)(9),  relating  to  "geological  and  geophysical  information  and 
data,  including  maps,  concerning  wells,"  may  also  be  applicable,  particularly  in 
cases  involving  the  "natural  resource"'  area.  There  is  some  indication  that  this 
exemption  is  unnecessary  in  view  of  the  breadth  of  the  exemption  providetl  by 
section  552(b)  (4).  supra.  (Attorney  General,  pp.  86-87)  Nevertheless,  when  ap- 
propriate, the  exemption  should  be  invoked  in  conjunction  with  (b)(4). 

In  addition  to  the  aforementioned  exemptions  which  are  applicable  to  all  of 
the  records  classified  herein,  unpublished  General  Counsel  Memorandums.  Tech- 
nical Advice  Memorandums  issued  by  the  Chief  Counsel,  and  the  portion  of 
Technical  Advice  Memorandums  issued  by  the  Assistant  Commissioner  (Tech- 
nical) which  is  not  furnished  to  taxpayers,  may  fall  within  the  scope  of  exemp- 
tion (b)  (5)  and,  in  some  instances,  (b)  (2). 

Spction  552(b)  (5)  provides  an  exemption  for  intra-agency  memorandums  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with 
the  Service.  This  exemption  would  apply  in  the  cnse  of  T^npublished  General 
Coimsel  Memorandums  and  the  Technical  Advice  Memorandums  (or  portions 
thereof)  discussed  herein.  Section  552(b)  (5)  is  discussed  in  detail  elsewhere  in 
this  memorandum,  wherein  is  referenced  the  status  of  internal  communications 
under  the  Federal  discovery  rules  together  with  the  degree  of  security  afforded. 
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Section  552(b)  (2)  provides  an  exemption  for  matters  which  are  related  solely 
to  the  "internal  personnel  rules  and  practices  of  an  agency."  The  legislative 
history  states  that  this  exemption  includes  matters  which  are  for  the  guidance 
of  agency  personnel  only,  including  internal  rules  and  practices  which  cannot 
be  disclosed  to  the  public  without  prejudice  to  the  proper  and  efficient  perform- 
ance of  some  appropriate  Service  function.  The  examples  cited  in  the  House 
report  (p.  IQ)  are  "operating  rules,  guidelines,  and  manuals  of  procedure  for 
Government  investigators  or  examiners."  Thus,  to  the  extent  that  the  records 
in  question  contain  data  relative  to  such  operating  rules  and  guidelines,  the 
material  is  exempt  from  disclosure. 

In  the  event  that  the  aforementioned  exemptions  are  held  not  applicable, 
consideration  must  be  given  as  to  whether  the  Service  can  properly  contend 
that  these    records  do  not  fall  under  section  552(a)  (2).  Letter  Rulings,  Deter- 
mination Letters,  Closing  Agreements,  unpublished  General  Counsel  Memoran- 
dums and  Technical  Advice  Memorandums  issued  by  both  Chief  Counsel  and 
Assistant  Commissioner   (Technical)   are  grouped  for  classification  because  the 
principal  issue  that  they  raise  is  whether  they  constitute  the  type  of  records 
issued  by  an  agency  on  a  specific  set  of  facts  which  fall  within  the  meaning 
of  section   552(a)(2).   If  the  answer  is  affirmative,   section  552(a)(2)    makes 
these    records    available    for   public   inspection    and    copying,    unless    promptly 
published   and   copies   offered   for  sale.   Moreover,   section   552(a)  (2)    matters 
that  are  adopted  after  July  4,   1967,  the  effective  date  of  the  law,  must  be 
indexed.  In  order  to  prevent  a  clearly  unwarranted  invasion  of  personal  privacy, 
provision  is  made  under  section  552(a)  (2)   for  deletion  of  identifying  details 
when  such  records  are  made  available. 

It  seems  clear  that  of  the  type  of  records  containing  interpretations  rendered 
by  an  agency  on  a  specific  set  of  facts,  section  552(a)  (2)  is  intended  to  make 
available  to  the  public  only  those  matters  which  have  precedential  significance. 
•Support  for  this  assertion  is  found  in  the  House  Report  which  states  that  "an 
agency  may  not  be  required  to  make  available  for  inspection  and  copying  any 
advisory  interpretation  on  a  specific  set  of  facts  which  is  requested  by  and 
addressed  to  a  particular  person,  provided  that  such  interpretation  is  not  cited 
or  relied  upon  by  any  officer  or  employee  of  the  agency  as  a  precedent  in  the  dis- 
position of  other  cases."  (Emphasis  added.)  (H.  Rept.,  p.  7.)  Furthermore, 
the  House  Report  indicates  that  the  indexing  requirement  relates  only  to  docu- 
ments having  precedential  significance.  (H.  Rept.,  p.  8.)  Additional  support 
for  this  position  is  reflected  by  the  Attorney  General  at  pages  34,  42,  47,  and  49. 

For  many  years  the  Service's  published  position  has  been  that : 

"No  unpublished  ruling  or  decision  will  be  cited  or  relied  upon  by  any  officer 
of  the  Internal  Revenue  Service  as  a  precedent  in  the  disposition  of  other  cases." 
(Statement  of  Procedural  Rules,  26  CFR  601.702(b)  (5) ) 

As  long  as  the  Service  is  satisfied  that,  pursuant  to  the  above-quoted  policy, 
it  publishes  all  its  rulings  and  decisions  which  it  uses  as  precedent  in  the 
disposition  of  other  cases,  there  is  no  need  to  make  available  for  public  inspec- 
tion and  copying  under  section  552(a)  (2)   any  of  the  aforementioned  records. 

REVENUE  PROCEDURES 

Exemptions  from  disclosure  are  not  an  issue,  since  revenue  procedures  are 
already  published  in  the  Internal  Revenue  Bulletin.  The  only  question  is  whether 
a  revenue  procedure  should  also  be  published  in  the  Federal  Register. 

The  Service's  revenue  procedure  program  was  announced  to  the  public  by 
Rev.  Proc.  55-1,  C.B.  1955-2,  897.  The  policy  of  the  program  was  stated  to  be : 

"to  publish  for  public  information  all  statements  of  practice  and  procedure 
issued  primarily  for  internal  use,  and,  hence,  appearing  in  internal  management 
documents,  which  affect  rights  or  duties  of  taxpayers  or  other  members  of  the 
public  under  the  Internal  Revenue  Code  and  related  statutes  .  .  .  ."  Sec.  3,  Rev. 
Proc.  55-1,  supra. 

This  statement  of  policy  correspond.^  in  large  measure  to  what  are  termed 
"instructions  to  staff  that  affect  any  member  of  the  public"  in  section  552(a) 
i2)(C). 

The  Attorney  General  has  characterized  section  552(a)  (2)  (C)  in  this  fashion  : 

"Standards  established  in  agency  staff  manuals  and  similar  instructions  to 
staff'  often  may  be,  for  all  practical  purposes,  as  determinative  of  matters  within 
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the  agency's  responsibility  as  otber  [section  552(a)]  materials  which  have  the 
force  and  effect  of  law.  In  accordance  with  the  basic  purpose  of  [section  552 (a  ) 
(2)],  'to  afford  tlie  private  citizen  the  essential  information  to  enable  him  to 
deal  eff(Htively  and  knowledgeably  with  the  Federal  agencies'  ( S.  Rept.,  8Sth 
Cong..  11::),  [section  552(a)(2)(C)]  requires  the  pulilic  availability  of  'admin- 
istrativf"  statf  manuals  and  instructions  to  staff  if  they  'affect  any  member  of 
the  public.'"  (Attorney  General,  p.  35) 

An  example  of  the  type  of  material  the  Attorney  General  refers  to  is  fur- 
ni.shed  by  Rev.  Proc.  62-21,  C.B.  19G2-2,  41.8,  relating  to  depreciation  guidelines. 
This  revenue  procedure  provides  guidelines  for  the  staff  in  auditiiig  cases  involv- 
ing depreciation  issues.  The  guidelines  are  "administrative"  guidelines  because 
they  are  the  type  which  the  Service  desires  the  public  to  know.  As  such,  Rev. 
Proc.  62-21,  supra,  and  similar  revenue  procedures  containing  administrative 
guidelines  need  to  be  made  available  only  under  section  552(a)  (2).  Such  reve- 
nue procedures  need  not  l)e  published  in  the  Federal  Register. 

Additional  support  for  the  position  that  most  revenue  procedures  need  be  pub- 
lished only  in  the  Internal  Revenue  Bulletin  may  be  foimd  in  the  legislative  his- 
tory of  section  552(a)(1).  This  legislative  history  shows  that  Congress  was 
generally  satisfied  with  the  manner  in  which  agencies  had  implemented  the 
requirement  of  publication  in  the  Federal  Regi.ster.  In  fact,  it  is  implied  that 
perhaps  agencies  overcomplied  by  publishing  too  much  in  the  Federal  Register. 
The  Senate  report  in  discussing  section  552(a)  (1)  states: 

"This  subsection  has  fewer  changes  from  existing  law  than  any  other ;  pri- 
marily because  there  have  been  few  complaints  about  omissions  from  the  P'ed- 
eral  Register  of  necessary  oflScial  material.  In  fact,  what  complaints  there  have 
been  have  been  more  on  the  side  of  too  much  publication  rather  than  too  little." 
(S.  Rept.,  p.  6) 

Consequently,  it  is  concluded  that  most  matter  .selected  in  accordance  with 
the  policy  stated  in  Rev.  Proc.  55-1,  quoted  supra,  for  publication  as  a  revenue 
procedure  is  not  required  to  be  published  in  the  Federal  Register. 

An  exception  to  this  conclusion  would  occur  in  the  case  of  a  reveniie  proce- 
dure which  contains  statements  of  the  general  course  and  method  by  which 
the  Service's  functions  are  channeled  and  determined,  including  the  nature  and 
requirements  of  all  formal  and  informal  procedures  available  (see  section 
552(a)  (1)  (B)).  An  example  of  a  revenue  procedure  of  this  type  is  Rev.  Proc. 
67-1,  I.R.B.  1967-1,  5  which  relates  to  the  general  procedures  of  the  Service  for 
issuing  rulings  and  determination  letters  to  taxpayers  and  for  entering  into  clos- 
ing agreements  as  to  specific  issues,  together  with  an  explanation  of  the  rights  and 
responsibilities  of  taxpayers  under  these  procedures.  This  revenue  procedure  con- 
tains the  type  of  material  which  should  be  published  in  the  Federal  Register 
either  in  the  form  of  a  revenue  procedure  or  in  some  other  form  such  as  the 
Statement  of  Procedural  Rules  (26  CFR  601).  We  understand  that  the  Statement 
of  Procedural  Rules  will  be  amended  to  the  extent  required  by  Rev.  Proc. 
67-1,  supra. 

TECHNICAL    FIELD    CONEFRENCE    REPORTS 

Technical  Field  Conference  Reports  primarily  fall  within  the  scope  of  section 
552(b)  (5),  which  exempts  from  disclosure  "inter-agency  or  intra-agency  memo- 
randums or  letters  which  would  not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the  agency."  There  has  been  provided  else- 
where in  this  memorandum  a  detailed  discussion  of  the  section  552(b)(5)  ex- 
emption and  the  status  of  internal  communications  under  the  Federal  discovery 
rules  together  with  the  degree  of  security  afforded. 

Technical  Field  Conference  Reports  are  published  in  pamphlei:  form.  Confer- 
ences are  held  with  respect  to  income  tax  matters,  exempt  organizations,  excise 
taxes,  pension  trust  matters  and  estate  and  gift  taxes.  The  published  report  re- 
flects what  transpired  at  the  conferences.  That  Technical  Field  Conference  Re- 
ports possess  the  characteristics  of  the  type  of  internal  communications  protected 
by  section  552(b)  (5)  is  shown  from  the  notice  appearing  in  the  Reports,  of 
which  the  following  is  typical : 

"In  an  effort  to  stimulate  a  free  and  frank  exchange  in  all  of  the  technical  dis- 
cussions Avhich  took  place  at  the  conferences,  the  National  Office  representatives 
deliberately  discussed  tentative  thinking  on  most  of  the  difficult  and  still  unre- 
solved issues  pending  before  the  Service.  Therefore,  since  final  decisions  with 
respect  to  these  issues  have  not  been  made,  it  is  very  important  that  this  report 
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be  read  for  what  it  is;  that  is,  a  report  to  the  Assistant  Commissioner  (Techni- 
cal) on  the  problems  and  issues  which  were  developed  and  discussed  at  the 
meetings.  None  of  the  thinking  of  the  National  Office  representatives  should  he 
taken  to  be  firm  statements  of  position  of  the  Service  or  serve  as  precedents 
for  reaching  conclusions  in  any  case."  (See,  e.g.,  notice  to  19G5  Technical  Field 
Conferences  on  income  tax  matters. ) 

In  addition  to  the  exemption  provided  by  section  552(b)  (5),  other  exemptions 
may  be  applicable  to  portions  of  the  subject  Reports.  Thus,  section  552(b)(2), 
which  exempts  matters  relating  to  an  agency's  internal  personnel  rules  and 
practices,  may  apply  to  protect  matters  concerning  operating  rules  or 
guidelines  for  agency  personnel.  These  are  the  internal  rules  and  practices 
which  cannot  be  disclosed  to  the  public  without  prejudice  to  the  proper  and  ef- 
ficient performance  of  some  appropriate  Service  function.  (H.  Rept.,  p.  10)  Por- 
tions of  Reports  wliich  can  be  related  to  particular  taxpayers  may  be  protected 
from  disclosure  by  section  552(b)  (3),  if  protection  is  extended  by  some  other 
statute.  Thus,  to  the  extent  that  a  Report  contains  the  type  of  information  pro- 
tected by  section  G103  and  similar  sections  of  the  Code,  and  the  penalty 
provisions  of  section  7213  of  the  Code  or  IS  U.S.C.  1905,  it  would  be  exempt  from 
disclosure  under  section  552(b)  (3).  Section  552(b)  (4)  affords  protection  to  com- 
mercial or  financial  information  obtained  from  any  person  and  privileged  or 
confidential  and  section  552(b)  (G)  to  information,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy. 

TECHNICAL    COORDINATION    REPORTS 

Technical  Coordination  Reports  fall  within  the  scope  of  section  552(b)  (5)  of 
the  Act,  which  exempts  from  disclosure  "inter-agency  or  intra-agency  memo- 
randums or  letters  which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency." 

There  has  been  provided  elsewhere  in  this  memorandum  a  detailed  discussion 
of  the  section  552(b)(5)  exemption  and  the  status  of  internal  communications 
under  the  Federal  discovery  rules  together  with  the  degree  of  security  afforded. 
That  the  Technical  Coordination  Report  (Form  3558)  possesses  the  character- 
istics of  this  type  of  communication  follows  from  its  purpose,  i.e.,  to  call  to  the 
attention  of  National  Office  officials  situations  which  in  the  opinion  of  the  origi- 
nator of  the  Report  require  corrective  action.  For  example,  an  Internal  Revenue 
Agent  may  discover  what  he  thinks  is  a  situation  giving  rise  to  tax  abuse.  He 
would  report  on  this  situation  in  detail  using  Form  3558  and,  as  a  part  of  his 
report,  include  recommendations  for  corrective  action.  The  agent's  report  and  rec- 
ommendations are  subject  to  many  levels  of  review  and  do  not  represent  the 
position  of  the  Service. 

In  addition,  depending  upon  the  content  of  a  particular  document,  other  exemp- 
tions may  be  applicable.  For  example,  a  Technical  Coordination  Report  may 
comment  on  the  inadequacy  of  a  Service  operating  rule  or  guideline,  the  disclo- 
sure of  which  would  impair  the  proper  and  efficient  performance  of  some  appro- 
priate agency  function.  Such  information  may  fall  within  the  exemption  set  forth 
in  section  552(b)  (2)  for  an  agency's  internal  personnel  rules  and  practices.  (H. 
Rept.,  p.  10)  Also,  the  subject  document  may  contain  matter  exempted  from  dis- 
closure by  statute  (sec.  552(b)  (3) )  ;  commercial,  financial  or  other  confidential 
matter  exempted  by  section  552(b)  (4)  ;  or  matter  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy  and  hence 
exempted  by  section  552  ( b )  ( G ) . 

POST    REVIEW    MEMOBANDTJMS 

Many  Post  Review  Memorandums  have  enough  of  the  characteristics  of  intra- 
agency  memorandums  to  support  the  conclusion  that  they  are  exempt  from  dis- 
closure under  section  552(b)  (5)  as  "inter-agency  or  intra-agency  memorandums 
or  letters  which  would  not  be  available  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  agency."  These  Post  Review  Memorandums  are  a  medium 
by  which  the  Service  carries  on  a  "frank  discussion  of  legal  or  policy  matters" 
(S.  Rept.,  p.  9)  on  such  matters  as  previously  issued  determination  letters,  the 
merits  of  settlements  in  particular  cases  anl  many  other  matters. 

There  has  been  provided  elsewhere  in  this  memorandum  a  detailed  discussion 
of  the  section  552(b)  (5)  exemption  and  the  status  of  internal  communications 
under  the  Federal  discovery  rules  together  with  the  degree  of  security  afforded. 
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Other  exemptions  may  be  applicable  depending  upon  the  identity  of  the  re- 
quester. A  Post  Review  Memorandum  will  generally  contain  data  peculiar  to  the 
specific  taxpayer.  When  this  is  the  case,  and  when  the  requester  is  someone  other 
than  the  taxpayer,  production  of  the  memorandum  may  be  denied  on  the  author- 
ity of  the  following  exemptions  :  section  552(b)  (3),  disclosure  prohibited  by  stat- 
ute ;  section  552(b)  (4),  by  reason  of  commercial,  financial,  or  other  privileged  or 
confidential  information  being  contained  therein;  or  section  552(b)(6),  if  per- 
.sonal  privacy  would  be  invaded.  In  addition,  the  exemption  provided  by  section 
552(b)(2)  for  internal  personnel  rules  and  parctices  may  be  invoked  in  cases 
where  the  memorandum  contains  material  which  cannot  be  di.sclosed  to  the  public 
without  substantial  prejudice  to  the  effective  performance  of  a  significant  agency 
function,  such  as  operating  rules  or  guidelines  for  Governmental  investigators  or 
examiners.  (H.  Rept.,  p.  10;  Attorney  General,  pp.  71-72) 

In  cases  where  the  requester  is  the  taxpayer  who  is  the  subject  of  the  memo- 
randum, the  range  of  applicable  exemptions  is  narrower.  In  these  cases,  the 
provisions  of  sections  552(b)(2)  and  552(b)(5)  may  provide  the  only  appli- 
cable exemptions. 

TECHNICAL    SUBJECT   DIRECTORY 

The  Technical  Subject  Directory  is  not  exempt  and  must  be  made  available 
upon  specific  request  under  section  552(a)  (3). 

Essentially  the  directory  is  a  listing  of  the  various  tax  areas  by  division  and 
branch  with  a  further  breakdown  arranged  by  specific  topics  for  all  areas  coming 
within  the  responsibility  of  each  division  and  branch.  Next  to  each  subject 
matter  designation  is  the  name  and  phone  extension  of  persons  who  specialize 
in  those  areas.  In  practical  operation,  the  directory  serves  as  a  useful  means  of 
ascertaining  the  principal  specialist  who  may  be  contacted  on  a  particular 
subject. 

The  exemptions  in  sections  552(b)(2)  and  552(b)(5)  were  considered  and 
rejected.  It  would  be  difficult  to  conclude  that  the  directory  relates  to  "operat- 
ing rules,  guidelines,  and  manuals  of  procedure  for  Government  investigators 
or  examiners"  as  those  terms  are  used  under  the  House  report  explanation  of 
the  exemption  in  section  552(b)(2)  for  internal  personnel  rules  and  practices 
of  an  agency.  Moreover,  the  House  report  emphasized  that  the  exemption  would 
not  cover  all  matters  of  internal  management  such  as  "routine  administrative 
procedures".  (H.  Rept.,  p.  10)  Furthermore,  the  Attorney  General  in  discussing 
this  exemption  stated  that  it  is  designed  to  cover  "internal  rules  and  practices 
which  cannot  be  disclosed  to  the  public  without  substantial  prejudice  to  the  effec- 
tive performance  of  a  significant  agency  function."  (Attorney  General,  p.  71) 
(Emphasis  added) 

The  exemption  in  section  552(b)  (5)  deals  with  Inter-agency  and  intra-agency 
memorandums.  This  does  not  appear  to  be  an  appropriate  exemption  for  the 
directory  since  the  exemption  is  directed  at  internal  advisory  memorandums 
dealing  with  an  exchange  of  ideas  and  opinions,  as  opposed  to  mere  factual 
matters.  Reference  is  made  to  the  detailed  discussion  of  the  section  552(b)  (5) 
exemption  in  this  memorandum. 

It  is  recognized  that  public  availability  of  the  directory  might  generate  calls 
to  the  individual  specialist  and  hamper  the  processing  of  work.  It  is  felt, 
however,  that  the  general  spirit  of  the  Act  outweighs  the  possible  inconvenience 
that  might  result. 

Furthermore,  withholding  the  directory  from  disclosure  might  result  in 
adverse  criticism  of  the  Service.  Since  it  lists  the  phone  numbers  of  specialists 
in  each  of  the  designated  areas,  it  might  be  considered  by  some  as  merely  a 
telephone  directory.  In  this  respect,  the  House  report  specifically  criticized  the 
practice  of  one  agency  which  withheld  telephone  directories  under  the  guise  of 
internal  management.  (H.  Rept.,  p.  5,  citing  H.  Rept.  1257,  87th  Cong.,  pp.  77-82.) 

TAX    BRIEFS 

In  most  instances.  Tax  Briefs  are  not  exempt  under  the  Act  and  must  be  made 
available  upon  specific  request  as  an  identifiable  agency  record  under  section 
552(a)  (3).  However,  it  is  observed  that  some  issues  of  Tax  Briefs  contain  ref- 
erences to  the  Internal  Revenue  Manual,  parts  of  which  may  be  classified  as 
exempt  under  the  Act.  In  such  case,  the  factors  set  forth  below  should  be  used 
in  deciding  whether  the  Tax  Brief  must  be  made  available. 
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Tax  Briefs  contain  succinct  digests  of  selected  court  decisions,  published 
rulings  and  other  important  technical  developments  such  as  announcements  of 
new  reguhitio:is  and  public  laws.  As  noted  above,  some  issues  may  make  reference 
to  portions  of  the  Internal  Revenue  Manual,  c.y.,  on  new  or  changed  examining 
techniques  growing  out  of  the  technical  developments,  or  other  audit  matters 
of  current  importance.  According  to  I.R.  Mimeograph  No.  57-110,  October  30, 
1957,  which  announced  the  establishment  of  the  program.  Tax  Briefs  is  "intended 
to  serve  as  a  simple  means  of  enabling  Internal  Revenue  personnel  engaged  in 
technical  work  to  keep  abreast  of  technical  developments  with  the  least  expen- 
diture of  time  and  effort.  It  is  designed  to  permit  personnel  to  readil.v  identify 
those  areas  which  affect  their  particular  areas  of  work  and  to  make  it  less 
necessary  for  <'mployees  to  read,  for  this  specific  purpose,  commercial  letters 
and  similar  publications."  The  Mimeograph  emphasizes  that  the  Briefs  are  not 
to  be  used  as  a  substitute  for  research  nor  used  or  cited  as  authority. 

With  regard  to  those  Tax  Briefs  which  only  contain  digests  of  published 
material,  no  exemption  is  found  to  keep  them  from  disclosure  upon  specific 
request  under  section  5r.2(a)(3),  since  they  contain  nothing  more  than  sum- 
maries of  information  already  made  public.  With  respect  to  Tax  Briefs  which 
contain  references  to  exempt  Jlanual  material  such  as  examining  techniques 
and  similar  matters,  the  mere  reference  to  the  existence  of  such  material  in  an 
issue  of  Tax  Briefs  would  not  cause  that  issue  to  be  classified  as  exempt.  Even 
if  the  content  of  the  exempt  materials  is  discussed  in  an  issue  of  Tax  Briefs, 
t!ie  entire  issue  should  not  be  classified  as  exempt  unless  the  exempt  material 
is  so  intermingled  with  the  non-exempt  material  as  to  make  "masking"  of  the 
exempt  material  impracticable.  Such  an  approach  is  in  accord  with  the  spirit 
of  the  Act  and  produces  a  common  sense  result. 

If  a  rare  instance  occurs  in  which  exempt  and  non-exempt  material  is  so  inter- 
mingled as  to  preclude  "masking",  the  entire  issue  may  be  classified  as  exempt 
under  section  "152 (b)(2)  as  a  matter  relating  to  "internal  personnel  rules  and 
practices."  This  statutory  language  has  been  interpreted  by  the  House  report 
as  exempting  operating  rules,  procedures  and  guidelines  for  Government  inves- 
tigato»-s  and  examiners.  (H.  Rept.,  p.  10) 

In  addition  to  the  above  discussion,  it  may  be  noted  that  an  argument  exists 
that  Tax  Briefs  do  not  constitute  "records"  within  the  contemplation  of  section 
552.  However,  since  there  would  appear  to  be  no  harm  in  making  Tax  Briefs 
available  under  section  552(a)  (3)  (except  as  they  may  be  protected  by  section 
552(b)  (2) ),  it  is  considered  inadvisable  to  advance  this  argument  in  respect  of 
Tax  Briefs  at  this  time.  If  compliance  with  requests  becomes  bui'densome,  the 
Service  may  then  wish  to  argue  that  Tax  Briefs  are  not  "records." 

The  argument  that  Tax  Briefs  may  not  be  "records"  for  purposes  of  section 
552  stems  from  the  definition  of  "record"  suggested  by  the  Attorney  General  and 
appearing  at  pp.  52-53  of  his  Memorandum.  Library  material  made  solely  for 
reference  purposes  is  not  a  "record"  within  this  definition.  The  fact  that  Tax 
Briefs  contain  succinct  digests  of  material  already  made  public  tends  to  impart 
an  aspect  of  "library  material"  to  Tax  Briefs. 

EARNINGS  AND  PROFITS  GUIDE 

Tlie  Earnings  and  Profits  Guide  is  exempt  from  disclosure  under  section  552- 
(b)  (5)  as  an  inter-agency  or  intra-agency  memorandum  or  letter  which  would 
not  be  availal)le  by  law  to  a  private  party  in  litigation  with  the  agency. 

In  essence,  the  Guide  represents  an  unapproved  memorandum,  prepared  by 
three  tax  law  specialists  in  1959,  for  the  computation  of  earnings  and  profits 
of  a  corporation  available  for  the  payment  of  dividends.  It  analyzes,  generally, 
what  the  specialists  thought  were  the  problems  that  arise  in  connection  with  the 
determination  of  earnings  and  profits  available  for  the  payment  of  dividends  to 
shareholders  and  discusses  the  methods  used  by  the  Service  in  making  such 
Cdmputations.  The  Guide  has  not  been  updated  or  supplemented  since  April, 
1959.  It  has  received  no  oflScial  sanction  and  merely  represents  the  views  of  the 
three  tax  law  specialists  who  wrote  it.  More  important,  because  of  court  deci- 
sions and  changes  in  the  Service's  position  in  the  earnings  and  profits  area,  it 
does  not  represent  an  accurate  presentation  of  the  current  views  of  the  Service. 

Since  the  Guide  represents  a  memorandum  or  special  study  report  by  subordi- 
nate employees,  it  woidd  clearly  constitute  an  intra-agency  memorandum.  How- 
ever, in  order  to  come  within  the  section  552(b)(5)   exemption,  it  must  be  a 
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memorandum  of  the  type  "which  would  not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the  agency."  Since  the  document  contains  the 
deliberations,  advisory  opinions,  and  views  of  subordinate  personnel  with  re- 
gard to  the  Service's  treatment  of  earnings  and  profits,  it  would  be  privileged 
from  discovery  and  not  routinely  available  to  a  private  litigant.  Accordingly, 
the  section  552(b)(5)  exemption  would  apply  to  the  Guide.  Reference  is  here 
made  to  the  portion  of  this  memorandum  relating  to  the  section  552(b)(5) 
exemption  for  a  detailed  discussion  of  the  status  of  internal  communications 
under  the  Federal  discovery  rules  together  with  the  degree  of  security  afforded. 

ENGINEERING   CITATOB 

The  Engineering  Citator  is  not  exempt  and  must  be  made  available  upon  spe- 
cific request  as  an  identifiable  agency  record  under  section  552(a)(3). 

Basically,  the  Citator  is  a  comiulation  of  annotations,  headnotes,  and  synopses 
of  published  tax  law  precedents  and  is  designed  for  use  as  a  basic  reference  source 
on  the  tax  treatment  of  engineering  issues.  It  is  concluded,  therefore,  that  no 
exemption  would  operate  to  keep  the  Engineering  Citator  from  being  made 
available  upon  specific  reque.-^t. 

Particular  consideration  was  given  to  the  possibility  that  the  section  552(b)  (5) 
exemption  might  be  applicable  to  this  document.  However,  this  exemption  relates 
to  documents  which  contain  the  advisory  opinions  and  deliberations  of  agency 
personnel  and,  therefore,  would  not  normally  be  applicable  to  a  compilation  of 
already  published  positions  and  decisions. 

in  addition  to  the  above  discussion,  it  may  be  noted  that  an  argument  exists 
that  the  Engineering  Citator  does  not  constitute  a  record  within  the  contempla- 
ium  of  section  552.  However,  since  there  would  appear  to  be  no  harm  in  malting 
the  Citator  available  under  section  552(a)(3),  it  is  considered  inadvisable  to 
advance  this  argument  in  respect  of  the  Citator  at  this  time.  If  compliance  with 
requests  becomes  burdensome,  the  Service  may  then  wish  to  argue  that  the 
Citator  is  not  a  record. 

The  argument  that  the  Citator  is  not  a  record  for  purposes  of  section  552  stems 
from  the  definition  of  "record"  suggested  by  the  Attorney  General  and  appearing 
at  pp.  52-53  of  his  Memorandum.  Library  material  made  solely  for  reference 
purposes  is  not  a  "record"  within  this  definition.  The  fact  that  the  Citator  contains 
succinct  digests  of  material  already  made  public  tends  to  impart  an  aspect  of 
"library  material"  to  it. 

engineers'  coordination  digest 

The  Engineers'  Coordination  Digest  falls  within  the  purview  of  section  552 
(b)    (2)  and  (5)  and  is,  therefore,  protected  from  disclosure. 

The  Digest  covers  professional  and  technical  developments,  and  audit  prob- 
lems affecting  engineering  work.  Essentially,  the  Digest  deals  with  engineering 
problems  disclosed  by  the  National  Office  post-audit  program  which  is  restricted 
to  representative  sample  problems  selected  at  random  from  agreed  income  tax 
cases  closed  in  the  field.  The  basic  objectives  of  this  review  are  to  heighten  uni- 
formity in  the  treatment  of  engineering  issues  and  to  provide  early  recognition  of 
new  and  existing  tax  probleuis  of  natioiml  scope.  Significant  instructional  and 
informational  material  which  is  developed  from  the  post-audit  review  program 
is  communicated  to  the  field  through  the  P]ngineers'  Coordination  Digest. 

The  Digest  may  also  discuss  problems  in  relation  to  court  decisions  and  pub- 
lished rulings  of  the  Service.  Field  offices  are  encouraged  to  submit  engineering 
topics  for  discussion  in  Coordination  Digests.  Although  the  post-audit  program 
involves  a  review  of  a  copy  of  the  Engineer  Revenue  Agent's  report  and  copies 
of  his  work  papers  and  relevant  schedules,  the  discussion  of  the  problem  areas 
in  the  Digest  never  identifies  a  particular  taxpayer  or  his  return.  The  Digest  is 
limited  to  a  general  discussion  of  the  engineering  features  of  a  case  and  is  not 
to  be  cited  as  authority  nor  used  as  a  substitute  for  research.  Accordingly,  the 
section  552(b)(5)  exemption,  relating  to  intra-agency  memorandums,  would 
apply  to  the  Digest.  Reference  is  here  made  to  the  portion  of  this  memorandum 
relating  to  the  section  552(b)  (5)  exempticm  for  a  detailed  discussion  of  the  status 
of  internal  communications  under  the  Federal  discovery  rules  together  with  the 
degree  of  security  afforded. 

The  exemption  in  section  552(b)(2)  relates  to  internal  personnel  rules  and 
practices  of  an  agency.  The  legislative  history  of  this  exemption  makes  it  clear 
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that  it  is  intended  to  protect  from  disclosure  operating  rules,  guidelines,  and 
manuals  of  procedure  for  Government  investigators  and  examiners,  which  can- 
not be  disclosed  to  the  public  without  substantial  prejvidice  to  the  effective  per- 
formance of  the  agency  functions.  (Attorney  General,  p.  71)  These  terms  include 
criteria  or  guidelines  in  auditing  or  inspection  procedures,  or  in  the  selection  or 
handling  of  cases,  such  as  operational  tactics,  allowable  tolerances,  or  criteria 
for  defense,  prosecution,  or  settlement  of  cases.  (Cf.  H.  Rept.,  pp.  7-8)  Tested 
luuler  these  standards,  material  in  the  Engineers'  Coordination  Digest  would 
appear  to  relate  to  this  exemption. 

TRANSMITTAL    MEMORANDUM    FOR   REGULATIONS  ;    TECHNICAL    MEMORANDUM    FOR 

REGULATIONS 

Transmittal  and  technical  memorandums  for  regulations  fall  within  the  pur- 
view of  section  552(b)  (5)  as  ''inter-agency  or  intra-agency  memorandums  or 
letters  which  would  not  be  available  by  law  to  a  party  other  than  an  agency  in 
litigation  with  the  agency." 

Transmittal  and  technical  memorandums  record  the  opinions  and  delibera- 
tions of  the  persons  who  drafted  the  regulations  with  regard  to  such  matters  as 
the  strengths  and  weaknesses  of  approaches  taken  in  the  regulations  and  possible 
errors  or  loopholes  in  the  statutes  to  which  the  regulations  relate.  It  is  concluded 
that  they  are  clearly  inter-agency  or  intra-agency  memorandums  which  are 
privileged  from  discovery  and  are  thus  not  routinely  disclosed  to  a  private  party 
tiirongh  the  discovery  process.  Accordingly,  the  section  552(b)  (5)  exemption 
may  be  raised  with  respect  to  transmittal  and  technical  memorandums. 

Reference  is  here  made  to  the  portion  of  this  memorandum  relating  to  exemp- 
tion 552(b)  (5)  for  a  detailed  discussion  of  the  status  of  internal  communications 
under  tlie  Federal  discovery  rules  together  with  the  degree  of  security  afforded. 

It  should  be  noted  that  in  particular  cases  several  other  exemptions,  such  as 
section  552(b)  (3),  (4),  and  (9),  may  be  applicable  to  transmittal  and  technical 
memorandums.  This  would  occur,  for  example,  where  the  memorandiims  contain 
tiix  informaticm  which  is  protected  from  disclosure  by  section  6103  and  similar 
sections  of  the  Code  (.section  552(b)  (3) )  ;  information  volunteered  by  interested 
persons  under  a  pledge  of  confidentiality  (section  552(b)(4))  ;  and  geological 
and  geophysical  information  and  data  concerning  oil  and  gas  wells  (section  552 
(I»,)(i))). 

COMMENTS  FROM  THE  PUBLIC  ON  PROPOSED  REGULATIONS 

Written  comments  from  the  public  on  proposed  regulations  fall  within  the 
purview  of  section  552(b)  (4)  as  matters  that  are  "trade  secrets  and  commercial 
or  financial  information  obtained  from  any  person  and  privileged  or  confidential." 

The  legislative  history  of  section  552(b)  (4)  indicates  an  intention  to  protect 
documents  or  information  which  the  Government  has.  in  good  faith,  obligated 
itself  not  to  disclose,  as  well  as  documents  or  information  given  to  an  agency  in 
confidence.  (H.  Rept.,  p.  10) 

The  Service  has  a  long-standing  practice  of  treating  comments  from  interested 
persons  on  proposed  regulations  as  confidential  and  refusing  to  disclose  either 
the  comments  or  the  names  of  the  persons  making  the  comments.  Section  601.601 
(b)  of  the  Statement  of  Procedural  Rules  announces  this  practice  to  the  public. 
This  practice  is  intended  to  encourage  the  submission  of  u.seful  practical  informa- 
tion by  persons  interested  in  the  proposed  regulations  and  which  the  Service 
would,  in  most  instances,  be  unable  to  obtain  from  other  sources. 

It  is  concluded  that  the  Service  has  in  good  faith  and  for  good  reason  obligated 
itself  not  to  disclo.se  comments  or  the  names  of  the  persons  making  the  com- 
ments. Accordingly,  the  comments  and  the  names  are  exempt  under  section  552 
(b)  (4)  from  the  disclosure  provisions  of  section  552(a). 

It  should  also  be  noted  that  section  601.601(b)  expressly  provides  that  the 
name  of  any  person  requesting  a  public  hearing  and  the  issues  which  may  be 
discussed  at  the  hearing  are  not  confidential.  Accordingly,  these  matters  would 
not  be  exempt  under  section  552(b)  C4). 

From  time  to  time,  consideration  has  been  given  to  changing  the  Service's  prac- 
tice with  respect  to  the  confidentiality  of  comments.  Since  there  have  been  many 
different  sugsrestions  as  to  the  exact  nature  and  extent  of  the  proposed  change, 
no  attempt  is  made  to  discuss  the  application  of  the  Act  should  such  a  change 
occur.  However,  it  is  concluded  that  the  section  5.52(b)(4)  exemption  must  be 
relied  on  to  prevent  disclosure  with  respect  to  comments  received  as  long  as  the 
Service's  outstanding  position  continues. 


256 

LEGISLATIVE   FILES 

The  documents  in  the  legislative  files  of  the  Service  primarily  fall  within  the 
exemption  of  section  552(b)  (5)  as  "inter-agency  or  intra-agency  memorandums 
or  letters  which  would  not  be  available  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  agency." 

Documents  in  the  legislative  files  often  take  the  form  of  memorandums  pre- 
pared in  the  Service,  in  Treasury,  or  in  another  agency,  concerning  the  merits  or 
ramifications  of  potential  legislation.  Frequently,  the  documents  are  actual  legis- 
lative recommendations.  These  recommendations  are  records  of  advisory  opin- 
ions and  deliberations  of  Service  and  Treasury  personnel  containing  such  mat- 
ters as  strengths  and  weaknesses  of  existing  statutes,  the  need  for  statutory 
changes,  and  the  form  which  such  changes  should  take.  The  file  may  contain  the 
preliminary  drafts  of  potential  legislation  and  committee  reports.  The  pre- 
liminary drafts  may  have  been  substantially  changed  in  the  final  version  of  the 
statute  or  committee  reports  hut  still  have  value  for  record  purposes  and  in 
tracing  the  development  of  the  final  version. 

It  is  concluded  that  all  of  these  documents  are  inter-agency  or  intra-agency 
communications  which  are  subject  to  a  conditional  privilege  from  discovery  and 
are  thus  not  routinely  disclosed  to  a  private  party  through  the  discovery  process. 
Accordingly,  the  section  552 (b)  (5)  exemption  may  be  raised  with  respect  to 
them.  Reference  is  here  made  to  the  portion  of  this  memorandum  relating  to 
exemption  552(b)  (5)  for  a  detailed  discussion  of  the  status  of  internal  communi- 
cations under  the  Federal  discovery  rules  together  with  the  degree  of  security 
afforded. 

ACTIONS    ON    DECISIONS 

All  Actions  on  Decision  are  exempt  from  disclosure  under  section  5.52(b)  (5) 
as  intra-agency  memorandums  which  would  not  be  available  by  law  to  a  party 
other  than  an  agency  in  litigation  with  the  agency.  In  addition,  some  Actions  on 
Decision  would  also  be  exempt  under  section  552(b)  (2)  as  matters  relating 
solely  to  the  internal  personnel  rules  and  practices  of  an  agency. 

In  essence,  an  Action  on  Decision  is  a  document  having  a  two-fold  purpose: 
(1)  to  determine  whether  the  Service  will  recommend  appeal  of  an  issue  decided, 
in  whole  or  in  part,  adversely  to  it  by  the  Tax  Court  or  United  States  District 
Court,  or  request  certiorari  in  cases  decided  by  the  Court  of  Claims  or  a  United 
States  Court  of  Appeals,  and  (2)  to  determine  M-hether  the  Commissioner  will 
accept  the  issue  involved  in  the  disposition  of  other  cases.  See  Chief  Counsel's 
OflSce  Tax  Court  Division  Manual  H  1601. 

In  Tax  Court  cases,  acceptance  or  nonacceptance  of  a  decision  is  signified  by 
the  terms  "acquiescence"  and  "nonacqTiiescence,"  which  determination  is  an- 
nounced in  the  Internal  Revenue  Bulletin  with  respect  to  the  adverse  published 
opinions  of  the  Tax  Court.  The  Service's  position  as  to  adversely  decided  issues 
in  memorandum  opinions  of  the  Tax  Court  is  not  officially  published 

All  Actions  on  Decision  should  fall  within  section  552(b)  (5),  which  exempts 
from  disclosure  "inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with 
the  agency."  The  Senate  report  interprets  this  exemption  as  including  the  work- 
ing papers  of  an  agency  attorney  and  documents  which  would  come  within  the 
attorney -client  privilege  as  applied  to  private  parties.  (S.  Rept.,  p.  2)  Thus, 
there  appears  to  be  Congressional  recognition  of  the  "attorney  work-product" 
privilege  through  exemption  (b)(5).  Section  552(b)(5)  is  discussed  in  detail 
elsewhere  in  this  memorandum,  wherein  is  referenced  the  status  of  internal  com- 
numications  under  the  Federal  discovery  rules,  together  with  the  degree  of  se- 
curity afforded. 

In  brief.  Actions  on  Decision  fall  within  the  scope  of  the  section  552(b)(5) 
exemption  because  of  their  characteristic  as  intra-agency  memorandums  con- 
taining advisory  opinions,  deliberations,  mental  proces'^es.  or  similar  matter.  In 
essence,  they  contain  the  views  of  an  attorney  relative  to  the  strengths  and 
weaknesses  of  a  case,  with  the  Service  position  stated  thereon.  As  above  noted, 
the  Service  announces  it:;  position  in  a  case  in  the  form  of  an  "acquiescence"  or 
"nonacquiescence".  However,  the  recommendations,  delibemtions,  coutributive 
influences!  and  reasons  comprising  the  basis  for  that  decision  may  properly  be 
kent  confidential  under  the  purview  of  section  5.52(b)  (51 . 

In  certain  instances  an  Action  on  Decision  may  recommend  a  chancre  in  Service 
policy  or  procedure.  Where  this  occurs,  the  final  decision  of  the  Service  would 
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be  reflected  in  a  revenue  rule,  revenue  procedure  or  through  revision  of  a  regula- 
tion. Therefore,  until  the  revenue  rule  or  Service  position  is  finally  decided  upon, 
the  Action  on  Decision  is  merely  a  recommendation  in  the  formulation  of  prece- 
dential Service  position.  As  such,  it  would  be  within  the  scope  of  section 
552(b)(5). 

In  addition,  certain  Actions  on  Decision  may  fall  within  the  scope  of  section 
552(b)(2),  which  exempts  from  disclosure  matters  that  are  "related  solely  to 
the  internal  personnel  rules  and  practices  of  an  agency."  The  House  report  states 
that  section  552(b)(2)  would  exempt  from  public  disclosure  such  matters  as 
"operating  rules,  guidelines,  and  manuals  of  procedure  for  Government  investi- 
gators or  examiners."  (H.  Kept.,  p.  10)  These  terms  are  construed  to  include 
criteria  or  guidelines  in  the  selection  or  handling  of  cases,  such  as  oi>erational 
tactics,  or  criteria  for  the  defense,  prosecution,  or  settlement  of  cases.  (Cf. 
11.  Kept.,  pp.  7-8) 

RECORDS   UNDER   THE   RIRA    SYSTEM 

Because  the  RIRA  system  encompasses  records  prepared  by  lawyers  in  con- 
nection with  the  preparation  for  trial,  it  may  be  argued  that  the  entire  RIRA 
system  is  exempt  under  section  552(b)  (5)  as  the  "work  product"  of  attorneys. 
In  other  words,  the  RIRA  system  represents  the  work  product  of  the  Chief 
Counsel's  Office  for  handling  its  total  litigation  load.  Even  if  a  uniform  exempt 
classification  cannot  be  as.signed  to  the  entire  system,  it  is  clear  that  certain 
records,  such  as  the  Prime  Issue  List  of  cases  and  the  Abstracts,  may  be  specifi- 
cally classified  as  exempt  under  section  552  (b)(2)  or  552  ( b )  ( 5 ) . 

The  records  in  the  RIRA  system  are  maintained  on  microfilm,  magnetic  tapes, 
or  print-outs  from  magnetic  tapes.  The  basis  of  the  system  is  the  Uniform  Issue 
List  (.section  1275  of  the  Internal  Revenue  Manual  which  has  been  classified  as 
not  exempt).  This  list  consists  of  legal  descriptors  keyed  directly  to  the  Internal 
Revenue  Code  section  involved.  Each  attorney  handling  a  pending  file  utilizes  a 
multipurpose  reporting  form  and  the  descriptors  in  the  issue  list.  The  reporting 
forms  are  then  key  punched  and  processed  into  the  various  statistical  formats 
which  comprise  the  RIRA  system.  For  the  most  part  the  records  generated  from 
the  magnetic  tapes  contain  about  the  same  information.  However,  each  record  is 
in  a  different  format  and  some  have  more  coded  information  depending  on  use. 
The  very  nature  of  the  system  is  that,  as  a  result  of  programming,  the  magnetic 
tapes  can  generate  print-outs  in  almost  any  form,  categorizing  the  information 
to  fit  the  particular  need. 

The  following  are  the  principal  records  presently  used  in  the  RIRA  system : 

1.  Pending  index ; 

2.  History  file ; 

3.  Pending  case  index  by  office  and  attorney ; 

4.  Pending  and  closed  register  by  office  and  attorney ; 

5.  Master  file ; 

6.  Prime  issue  list  of  cases ; 

7.  Abstracts. 

It  is  arguable  that  the  entire  RIRA  system  falls  under  section  552(b)(5) 
which  exempts  from  disclosure  inter-agency  and  intra-agency  memorandums 
which  would  not  be  available  to  a  party  other  than  an  agency  in  litigation  with 
the  agency.  The  Senate  report  interprets  this  exemption  as  including,  inter  alia, 
the  working  papers  of  an  agency  attorney  and  documents  which  would  come 
within  the  attorney-client  privilege  as  applied  to  private  parties.  ( S.  Rept.,  p.  2) 
Thus,  there  is  Congressional  recognition  of  the  "attorney-work-product"  privilege 
through  exemption  (b)  (5). 

An  attorney's  vvork  product  has  been  defined  as  the  "impressions,  observations 
and  opinions  which  he  has  recorded  and  transferred  to  his  file."  Scoiirtes  v.  Fred 
W.  Albrecht  Grocery  Co..  15  F.R.I).  55  (N.D.  Ohio  1953).  This  work  product  of  a 
lawyer  is  protected,  not  because  of  strict  privilege,  but  because  to  hold  otherwise 
would  interfere  .seriously  with  the  vital  function  performed  by  counsel.  Manning 
v.  State  Farm  Mutual  AutonioMlc  Insurance  Co.,  235  F.  Supp.  615  (D.C.X.C. 
1964).  Any  problem  concerning  the  discovery  of  an  attorney's  work  product  must 
inevitably  start  with  the  case  of  Hickman  v.  Taylor,  329  U.S.  495  (1947).  In  that 
case,  the  plaintiff  sought  to  obtain  copies  of  statements  obtained  from  witnesses 
by  an  attorney  representing  the  defendant.  The  Supreme  Court,  in  sustaiiiing 
objections  to  the  interrogatories  stated  : 

"Here  is  simply  an  attempt  without  purported  necessity  or  justification,  to  se- 
cure written  statements,  private  memoranda  and  personal  recollections  prepared: 
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or  formed  by  an  adverse  party's  counsel  in  the  course  of  his  legal  duties.  As 
such,  it  falls  outside  the  arena  of  discovery  and  contravenes  the  public  policy 
underlying  the  orderly  prosecution  and  defense  of  legal  claims.  Not  even  the  most 
liberal  of  discovery  theories  can  justify  unwarranted  inquiries  into  the  tiles 
and  mental  impressions  of  an  attorney.  .  .  .  The  general  policy  against  invading 
the  privacy  of  an  attorney's  course  of  preparation  is  so  well  recognized  and 
so  essential  to  an  orderly  working  of  our  system  of  legal  procedure  that  a  burden 
rests  on  the  one  who  would  invade  that  privacy  to  establish  adequate  reasons 
to  justify  production "  329  U.S.  at  510-12. 

As  a  general  rule,  it  may  be  said  that  the  work  product  of  an  attorney  is 
not  normally  a  proper  subject  of  discovery.  Aycrs  v.  Pastime  Amusement  Co., 
240  F.  Supp.  811  (D.C.S.C.  1965)  :  Johnson  v.  Chicago.  Rock  Island  and  Pacific 
Ry.  Co.,  228  F.  Supp.  100  (D.C.  Minn.  1964)  ;  Radiant  Burners,  Inc.  v.  American 
Gas  Ass'n.,  207  F.  Supp.  771  and  209  F.  Supp.  321  (D.C.  111.  1962)  ;  Smif/iel  v. 
Compaigne  De  Transp.  Oeeaniques.  183  F.  Supp.  518  (D.C.  Pa.  1930).  However, 
even  if  the  courts  find  that  work-product  material  is  involved,  they  may  allow 
discovery  upon  a  showing  of  sufficient  cause  or  good  cause.  Redfern  v.  American 
President  Lines,  Ltd..  228  F.  Supp.  227  (D.C.  Calif.  1963)  :  Diamond  v.  Mohairk 
Rubber  Co.,  33  F.R.D.  264  (Colo.  1963)  ;  Commomcealth  Edison  Co.  v.  Allis- 
Ch aimers  Mfg.  Co.,  211  F.  Supp.  736  (D.C.  111.  1962). 

In  applying  the  work-product  standard  of  the  Hickman  case,  it  appears  that 
the  courts  have  differed  in  their  views  of  the  underlying  rationale  for  the  work- 
product  doctrine  and,  perhaps  for  this  reason  have  differed  in  defining  its  scope. 
One  school  of  thought,  relying  upon  the  emphasis  in  the  Hickman  opinion  on  the 
importance  of  preserving  the  privacy  of  a  lawyer's  "mental  processes",  has  con- 
cluded that  the  doctrine  is  intended  largely  to  immunize  trial  strategy  from  dis- 
covery. Guilford  National  Bank  v.  Southern  Ri/..  24  F.R.D.  493,  499  (M.D.  N.C. 
1960).  Other  courts,  however,  have  taken  a  broader  view  and  also  protected  from 
discovery  statements  of  witnesses  to  an  accident  obtained  by  others  for  use  of 
counsel,  subject  matter  in  which  a  lawyer's  mental  processes  obviously  played 
little  part.  Snyder  v.  U.S.,  20  F.R.D.  7  (E.D.  N.Y.  1956).  While  it  would  appear 
from  the  above  cases  that  an  attorney's  mental  impressions,  conclusions,  or  legal 
theories  are  generally  privileged,  if  relevant  factual  material  is  involved  and 
good  cause  has  been  shown  to  a  degree  sufficient  to  require  production  of  non- 
privileged  materials  and  there  is  no  attempt  to  secure  the  mental  impressions  of 
the  attorney,  discovery  has  generally  been  allowed.  U.S.  v.  Gates,  35  F.R.D.  524 
(Colo.  1964)  ;  Burke  v.  United  States,  32  F.R.D.  213  (E.D.  N.Y.  1963)  :  Diamond 
V.  Mohawk  Rubber  Co.,  supra;  E.I.  Dupont  De  Nemours  £  Co.  v.  Phillips  Pe- 
troleum Co.,  24  F.R.D.  416  (Del.  1959). 

While  there  are  no  cases  specifically  involving  matter  contained  in  RIRA,  there 
are  cases  pertaining  to  legal  memorandums  from  corporate  counsel  to  trial  coun- 
sel or  agency  counsel  to  trial  counsel  in  the  Department  of  Justice.  Such  cases 
have  generally  held  that  the  memorandums  are  attorney's  work  product  and 
hence  not  discoverable  absent  a  showing  of  very  good  cause.  In  the  case  of  United 
States  V.  American  Optical  Co.  , F.R.D.  233  (E.D.  Wise.  1965),  the  defendant 
moved  for  the  production  of  certain  documents  from  the  plaintiff.  United  States. 
The  documents  included  memorandums  prepared  by  Government  attorneys  to 
their  superiors  on  the  theory  of  the  case,  together  with  the  responses  of  the 
superiors  and  memorandums  prepared  on  conferences  with  witnesses  and  persons 
in  the  optical  industry.  All  were  held  to  be  covered  by  the  work-product  concept 
and,  accordingly,  were  not  discoverable  absent  a  showing  of  good  cause.  A  valid 
argument  may  be  made  that  issue  classification  of  cases  pending  in  litigation  is 
work  product  to  the  same  extent  as  memorandums  detailing  the  legal  theories 
of  the  case. 

In  yUastor-Kent  Theatre  Corp.  v.  Brandt,  19  F.R.D.  522  (S.D.  N.Y.  1956),  there 
was  a  motion  to  produce  a  memorandum  written  prior  to  litigation,  but  with 
the  apprehension  of  litigation.  The  memorandum  was  forwarded  by  corporate 
counsel  to  individual  co-counsel.  The  memorandum  was  held  to  be  work  product 
which  would  be  produced  only  on  meeting  a  "stringent  standard  of  good  cause"" 
(p.  525).  The  court  pointed  out  that  the  movant  has  the  burden  of  showing  that 
production  of  the  document  is  essential  to  the  preparation  of  his  case.  See  also 
4  Moore's  Federal  Practice  1381,  which  construes  Hickman  v.  Taylor,  supra  to 
mean  that  attorney's  work  product  is  discoverable  only  when  the  case  is  "a 
rare  one  having  exceptional  features  which  make  the  disclosure  necessary  in  the 
interests  of  justice." 
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In  view  of  the  foregoing,  it  is  concluded  that  with  respect  to  specific  cases 
RIRA  represents  work  product  of  the  attorney  assigned  to  the  case.  How- 
ever, tlie  Chief  Counsel's  Office  stands  on  a  somewhat  different  footing  ihan  an 
individual  attorney  with  respect  to  whom  the  usual  concept  of  work  product  has 
been  applied  over  the  years.  The  function  of  the  Chief  Counsel's  Office  is,  of 
course,  to  handle  or  be  involved  in  all  of  the  Commissioner's  tax  litigation.  As 
such,  the  work-product  doctrine  can  and  should  be  extended  beyond  narrow 
limitations  of  individual  cases  to  the  totality  oi  the  litigation.  The  determination 
of  the  issue  in  the  case  and  the  determination  of  whether  tlie  issue  is  similar  to 
issues  in  other  pending  cases  involves  legal  analysis  and  mental  processes  of 
attorneys  in  the  Chief  Counsel's  Office  (including  regional  counsel)  which  clearly 
comes  within  the  work -product  concept. 

With  regard  to  particular  records  in  the  RIRA  system,  even  aside  from  the 
attorney  work-product  privilege,  it  appears  clear  that  the  Abstract  record  falls 
within  exemption  552(b)  (5).  Since  the  Abstract  record  is,  in  effect,  a  memoran- 
dum by  the  attorney  handling  the  case  summarizing  the  facts  and  often  pending 
strategy  or  defense  information,  including  a  statement  of  the  strengths  or  weak- 
nesses of  the  case,  it  would  clearly  constitute  an  intra-agency  memorandum.  How- 
ever, in  order  to  fall  within  the  section  552(b)  (5)  exemption  it  must  be  a  memo- 
randum of  the  type  which  would  not  be  available  by  law  to  a  private  party  in 
litigation  with  the  agency.  Since  the  Abstracts  contain  the  deliberations,  advisory 
opinions,  and  views  of  subordinate  personnel  with  regard  to  the  handling  of 
cases,  even  without  regard  to  the  attorney  work-product  doctrine,  they  would  be 
privileged  from  disclosure  and  not  routinely  available  to  a  private  litigant.  Ac- 
cordingly, the  section  552(b)  (5)  exemption  would  apply  to  Abstracts.  Rei:erence 
is  made  to  the  portion  of  this  memorandum  relating  to  exemption  552(b)  (5)  for 
a  detailed  discussion  of  the  status  of  internal  communications  under  the  I'ederal 
discovery  rules  and  the  degree  of  security  afforded. 

It  seems  clear  the  Prime  Issue  List  falls  within  section  552(b)(2)  which 
exempts  from  disclosure  matters  relating  solely  to  the  internal  personnel  rules 
and  practices  of  an  agency.  The  legislative  history  of  this  exemption  states  that 
it  is  intended  to  protect  from  disclosure  operating  rules,  guidelines,  and  manuals 
of  procedure  for  government  investigators  and  examiners.  ( H.  Rept.,  p.  10 ) .  This 
exemption  includes  guidelines  in  the  selection  or  handling  of  cases,  such  as  opera- 
tional tactics,  or  criteria  for  defen.se,  prosecution,  or  settlement  of  cases  (C/. 
H.  Rept.,  pp.  7-8).  Tested  under  these  standards,  it  would  appear  that  the  Prime 
Issue  List  would  fall  squarely  within  the  scope  of  handling  of  cases  in  litigation 
and  several  other  of  the  aforementioned  descriptive  terms. 

With  respect  to  the  remaining  items  listed  above,  much  of  the  information 
contained  in  these  records  is  already  public  information.  For  example,  the  Pend- 
ing Index  is  a  computer  print-out  of  the  entire  file  of  cases  in  issue  sequence,  to- 
gether with  the  name  of  the  taxpayer,  docket  number,  status,  coded  classification 
of  the  case  (standard  or  prime),  coded  classification  of  the  particular  issue,  the 
date  of  origin,  date  of  last  change,  the  attorney  (by  code  number)  who  is  working 
on  the  case,  and  the  microfilm  reference  number  to  an  Abstract  on  the  case.  It 
can  be  .seen  that  much  of  this  information  is  available  to  the  public  from  other 
sources,  e.g.,  commercial  publications  such  as  CCH  or  the  various  courts  handling 
the  cases.  The  same  is  true  with  respect  to  the  remaining  records  listed  above 
which  contain  more  or  less  the  same  information  in  a  different  format. 

It  is  arguable  that  if  a  particular  record  makes  reference  to  whether  a  case 
is  standard  or  prime,  which  is  clearly  exempt  information,  the  entire  record 
is  exempt  under  section  552(b)  (2),  discussed  above.  However,  it  is  felt  that  this 
would  not  be  adequate  reason  for  classifying  the  entire  record  as  exempt  be- 
cau.se  the  designations  standard  or  prime  can  be  readily  masked.  Although  there 
is  no  requirement  under  the  statute  for  procuring  or  compiling  a  new  record 
in  order  to  facilitate  the  disclcsure  of  information  (Attorney  General,  p.  54).  it 
is  doubtful  whether  the  mere  "masking"  of  information  would  be  considered  as 
the  procuring  or  compiling  of  a  new  record. 

If  it  is  decided  not  to  attempt  to  exempt  the  entire  RIRA  system  on  the  basis 
of  the  attorney  work -product  privilege  under  (b)(5),  perhaps  an  approach  which 
might  avoid  these  problems  and  which  would  be  considered  in  accord  with  the 
spirit  of  the  Act,  would  be  to  print  out  for  public  consumption  from  RIRA  as  an 
entirely  new  record  that  information  which,  after  deliberation,  the  Service  feels 
would  be  useful  to  the  public  but  would  not  damage  the  litigation  position  of  the 
Service.   By   making  this   information   available   voluntarily   in   an   acceptable 
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format,  it  is  possible  that  the  Service  would  be  able  to  argue  that  the  same  in- 
formation in  other  formats  which  include  exempt  information,  would  be  exempt. 
The  basis  for  this  argument  would  be  that  the  information  is  already  available  to 
the  public  in  another  form. 

CHIEF   COUNSEL   BRIEF   DIGESTS 

There  is  no  exemption  applicable  to  Chief  Counsel  Brief  Digests.  A  good 
argument  exists  that  Brief  Digests  are  not  "records"  within  the  contemplation  of 
section  552.  However,  since  there  would  appear  to  be  no  harm  in  making  Brief 
Digests  available  under  section  552(a)(3),  it  is  considered  inadvisable  to  ad- 
vance this  argument  in  respect  of  Brief  Digests  at  this  time.  Accordingly,  a  proper 
request  for  Brief  Digests  should  be  honored.  If  compliance  with  such  requests 
becomes  burdensome,  the  Service  may  then  wish  to  argue  that  Brief  Digests  are 
not  "records." 

The  argument  that  Brief  Digests  may  not  be  "records"  for  purposes  of  section 
552  stems  from  the  definition  of  "record"  suggested  by  the  Attorney  General  and 
appearing  at  pp.  52-53  of  his  Memorandum.  Library  material  made  solely  for 
reference  purposes  is  not  a  "record"  within  this  definition. 

Brief  Digests  are  nothing  more  than  summaries  of  information  which  have 
already  been  made  public,  that  is,  summaries  of  Government  briefs  filed  with 
the  Tax  Court.  A  Digest  is  never  prepared  until  after  the  related  briefs  have 
been  filed  with  the  Tax  Court  at  which  time  the  brief  is,  of  course,  a  public  docu- 
ment. These  factors  tend  to  impart  an  aspect  of  "library  material"  to  Brief 
Digests. 

TAX     COURT     DIVISION     MANUAL, 

With  a  qualification  noted  below,  the  Tax  Court  Division  Manual  is  exempt 
from  disclosure  under  section  552(b)  (2). 

The  Manual  contains  both  general  and  specialized  instructions  for  processing 
and  handling  Tax  Court  and  Court  of  Appeals  cases,  together  with  other  pro- 
cedural matters  which  are  a  part  of  the  Tax  Court  function.  It  specifically  deals 
with  coordination  of  Tax  Court  cases  having  aspects  related  to  other  functions 
of  the  Chief  Counsel's  office  and  to  matters  pending  with  the  Department  of 
Justice.  Also,  provision  is  made  for  Regional  Counsel  to  establish  supplemental 
procedures  and  controls  within  the  framework  of  the  Manual  instructions. 

The  Manual  is  a  source  book  for  both  the  experienced  and  inexperienced  at- 
torney on  current  procedures  and  policies.  For  the  inexperienced  attorney  it  also 
serves  as  a  training  book  in  Tax  Court  matters. 

As  noted  in  its  table  of  contents,  the  Manual  relates  to  such  matters  as  dele- 
gations of  authority,  non-docketed  cases,  actions  and  procedures  of  the  Tax 
Court,  coordination  of  related  cases  and  technical  matters,  motions  and  answers, 
trial  preparation,  subpoenas  and  witnesses,  stipulations  of  fact,  settlement  or 
defense,  court  sessions,  deficiencies  and  overpayments,  settlement  stipulations. 
Rule  50  computations,  briefs,  actions  on  decisions,  matters  relating  to  Courts  of 
Appeals,  and  general  procedures  for  attorneys  and  secretaries. 

Under  section  552(b)(2),  protection  is  afforded  to  matters  that  are  "re- 
lated solely  to  the  internal  personnel  rules  and  practices  of  an  agency."  The 
House  report  explains  that  this  exemption  protects  from  public  disclosure  such 
matters  as  "operating  rules,  guidelines,  and  manuals  of  procedure  for  Govern- 
ment investigators  or  examiners."  In  line  with  this  intei"pretation,  Congressman 
Gallagher  explained  on  the  House  floor  that  section  552(b)(2)  is  intended  to 
protect  from  disclosure  such  documents  as  income  tax  auditor's  manuals  (112 
Cong.  Record  13026,  June  20,  1966).  The  House  report  cautions,  however,  that 
the  exemption  would  not  cover  all  matters  of  internal  management,  such  as 
employee  relations,  working  conditions  and  routine  administrative  procedures. 
(H.  Rept,  p.  10) 

The  Attorney  General  (pp.  71-72)  emphasizes  that  the  section  552(b)(2) 
exemption  is  designed  to  permit  the  withholding  of  agency  records  relating  to 
management  operations  in  cases  where  disclosure  would  result  in  substantial 
prejudice  to  the  effective  performance  of  significant  agency  functions.  The 
memorandum  points  out,  however,  that  the  exemption  is  not  to  be  invoked  to 
authorize  any  denial  of  information  relating  to  management  operations  when 
there  is  no  such  need  for  withholding. 

As  indicated  by  the  Attorney  General,  all  agencies  should  reexamine  those 
manuals  which  have  been  used  only  internally  to  ascertain  whether  they  include 
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standards  and  instructions  which  necessarily  cannot  be  disclosed  to  the  public. 
He  further  indicates  that  after  any  confidential  standards  and  instructions  are 
deleted,  documents  containing  "essential  information"  of  the  kind  sought  to  be 
made  available  to  the  public  by  section  552(a)  (2)  (C)  should  be  included  in  the 
public  index  and  made  available  for  public  inspection  and  copying  or  published 
and  offered  for  sale,  unless  they  come  within  one  of  the  exemptions  of  section 
552(b).  (Attorney  General,  p.  37) 

Although  the  Tax  Court  Division  Manual  clearly  contains  operating  rules  and 
guidelines,  relative  to  the  disposition  of  cases,  which  fall  within  the  exemption 
of  section  552(b)  (2),  it  is  recognized  that  in  addition  to  such  exempt  material, 
the  Manual  may  also  contain  two  types  of  non-exempt  material.  The  first  type 
is  that  encompassed  by  the  previously  referenced  section  552(a)(2)(C).  The 
second  type  of  non-exempt  information  would  include  those  matters  of  internal 
management  which  are  in  the  nature  of  "routine  administrative  procedures" 
(e.g.,  types  of  correspondence  and  the  handling  thereof,  jacket  numbers  and 
correspondence  symbols.)  This  type  of  material  is  probably  of  little  value  to  the 
public.  However,  the  Act  provides  no  exemjition  for  such  material  so  it  must  be 
made  availa))le,  but  only  upon  specific  request  under  section  552(a)  (3),  and 
only  if  it  can  be  properly  identified. 

It  is  assumed  that  those  portions  of  the  Manual  to  which  the  public  may  be 
entitled  are  contained  in  other  documents  readily  accessible  to  the  public.  There- 
fore, there  would  be  no  reason  to  make  that  information  available  directly  from 
the  Manual. 

Even  though  it  is  conceivable  that  the  exempt  material  in  the  Manual  could 
be  "masked"  and  the  remainder  made  available,  this  is  not  feasible  where  the 
material  is  so  intermingled  as  to  ^^^tually  contraindicate  "masking."  A  similar 
^situation  arose  in  conjunction  with  the  classification  of  one  part  of  the  Internal 
Revenue  Manual,  that  is,  after  "masking"  the  exempt  material,  the  remainder 
was  so  disconnected  as  to  prompt  the  decision  not  to  make  that  part  available  in 
the  reading  rooms.  It  would  seem  that  the  same  decision  may  be  applicable  to  the 
Tax  Court  Division  Manual.  The  Manual  should  be  screened,  of  course,  to  see 
•whether  this  is  true. 

DETAILED    DISCUSSION    RELATING    TO    EXEMPTION     552(b)(5) 

Congress,  by  exemption  (b)  (5)  has  provided  that  "inter-agency  or  intra- 
ageucy  memorandums  or  letters  which  would  not  be  available  by  law  to  a  party 
other  than  an  agency  in  litigation  with  the  agency"  are  exempt  from  disclosure. 

The  Senate  report  (p.  9)  reflects  both  a  desire  to  protect  "frank  discussion 
of  legal  or  policy  matters"  submitted  in  writing,  and  a  fear  that  the  "efficiency 
of  Government  would  be  greatly  hampered  if,  with  respect  to  legal  and  policy 
matters,  all  Government  agencies  were  prematurely  forced  to  'operate  in  a  fish- 
howl'."  In  addition,  the  Senate  report  (p.  2)  indicated  that  the  protection 
afforded  by  this  exemption  "would  include  the  working  papers  of  the  agency  at- 
torney and  documents  which  would  come  within  the  attorney-client  privilege  if 
applied  to  pri%'ate  parties."  The  House  report  (p.  10)  expressed  similar  concern, 
hut  recognized  that  "any  internal  memorandum  which  would  routinely  be  dis- 
closed to  a  private  party  through  the  discovery  process  in  litigation  with  the 
agency  would  be  available  to  the  general  public,"  unless  some  other  exemption 
bars  disclosure.  (See  also  Attorney  General's  Memorandum  on  the  Public  Infor- 
mation Section  of  the  A.P.A.,  June  1967,  38) 

The  problem  .sought  to  be  met  by  exemption  (b)  (5)  was  principally  that  of 
prejudicing  the  usefulness  of  staff  documents  by  inhiliiting  internal  communica- 
tions, and  the  problem  of  premature  disclosure.  It  is  clear  that  internal  com- 
numioations  which  would  not  routinely  be  available  to  a  party  in  litigation  with 
the  Service,  such  as  most  drafts  and  memorandums  between  officials  or  agencies, 
remain  exempt  so  that  the  free  exchange  of  ideas  will  not  be  inhibited.  (Attorney 
General,  pp.  "7-7S)  Were  it  not  for  exemption  (b)  (5),  an  inter-ngency  or  intrn- 
agency  memorandum  or  letter  would  be  available  to  the  puhlif  unless  it  happened 
to  be  protected  by  one  of  the  other  exemptions  in  section  552(b),  or  a  claim  of 
exer-utive  privilege  was  asserted  with  respect  to  It. 

In  recognition  that  experience  under  the  d's-^overv  provisions  of  the  Federal 
Rules  of  Civil  Procedure  had  given  rise  to  a  body  of  law  in  which  the  competing 
needs  for  privacy  and  disclosure  had  been  carefully  weighed  1)y  the  courts.  Con- 
gress, in  essence,  tailored  exemption  (b)  (5)  to  the  discovery  rules.  The  Govern- 
ment as  a  litigant  is,  of  course,  subject  to  the  rules  of  discovery.  United  States  v. 
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Procter  and  Gamble,  356  U.S.  677,  681  (1958)  ;  RepuMic  of  China  v.  National 
Union  Fire  Insurance  Co.,  142  F.  Hupp.  551,  556  (U.  Md.  1956). 

Those  provisions  of  the  Federal  Rules  of  Civil  Procedure,  as  amended  to 
July  1,  1966,  under  which  disclosure  of  inter-agency  or  intra-agency  memoran- 
dums might  be  effected  are  Rules  26(b),  34  and  45(a),  (b),  and  (d).  These  rules 
relate  to  depositions,  discovery  and  production,  and  subpoenas,  respectively.  For 
purposes  of  this  memorandum  only  Rule  34  need  be  discus.sed. 

It  is  clear  that  Rule  34  must  be  liberally  construed  (Tiedman  v.  American  Pig- 
went  Corporation,  253  F.2d  8U3,  808  (4  Cir.  1958)  ),  and  that  persons  seeking  to 
require  production  of  documentary  material  from  the  Service  under  this  rule 
juust  overcome  two  major  hurdles.  First,  "good  cause"  must  be  shown,  and 
fsecondly,  the  data  in  question  must  not  be  "privileged".  As  to  this  latter  criteria, 
"the  term  'not  prvileged",  as  used  in  Rule  34,  refers  to  'privileges'  as  that  term  is 
iuuler,stood  in  the  law  of  evidence."  United  Statea  v.  Reynolds,  345  U.S.  1,  6 
(1953). 

Within  the  law  of  evidence  there  has  developed  a  privilege  for  documents  inte- 
gral to  an  appropriate  exercise  of  the  executive's  decisional  and  policy-making 
functions.  Such  documents  reflect,  inter  alia,  advisory  opinions,  recommendations, 
and  deliberations  comprising  parts  of  a  process  by  which  governmental  decisions 
and  policies  are  formulated.  In  striking  the  balance  in  favor  of  non-disclosure 
of  intra-governmental  advisory  and  deliberative  communications,  the  privilege 
subserves  a  preponderating  policy  of  frank  expression  and  discus.sion  among 
those  upon  whom  rests  the  responsibility  for  making  the  determinations  that 
enable  government  to  operate.  Investigation  is  thereby  foreclosed  into  the  methods 
by  which  a  decision  is  reached,  the  matter  considered,  contributive  influences,  or 
tlie  role  played  by  the  work  of  others.  Carl  Zeiss  ^Stiftung  v.  V.E.B.  Carl  Zeiss, 
Jena,  40  F.R.U.  318,  (D.C  D.C.  1966)  aff'd  —  F.2d  —  (D.C.  Cir.  May  8,  1967). 
In  essence,  injury  to  the  consultative  functions  of  government  is  the  underlying 
consideration  Kaiser  Aluminum  and  Chemical  Corp.  v.  United  States,  157  F. 
Supp.  939,  946-947  (Ct.  CI.  1958).  Numerous  other  cases  support  this  privilege. 

As  noted  above  the  Senate  report  interprets  the  (b)(5)  exemption  as  includ- 
ing the  working  papers  of  an  agency  attorney  and  documents  which  would  come 
within  the  attorney-client  privilege  as  applied  to  private  parties.  (S.  Rept.,  p.  2) 
Thus,  there  appears  to  be  congressional  recognition  of  the  "attorney-work- 
producf  privilege  through  exemption  (b)  (5). 

Attorney's  work  product  has  been  defined  as  the  "impressions,  observations  and 
opinions  which  he  has  recorded  and  transferred  to  his  file."  Seourtes  v.  Fred  W. 
Albreclit  Grocery  Co.,  15  F.R.D.  55  (N.D.  Ohio  1953).  This  work  product  of  a 
lawyer  is  protected,  not  because  of  strict  privilege,  but  because  to  hold  other- 
wise would  interfere  seriously  with  the  vital  function  performed  by  counsel. 
Manning  v.  State  Farm  Mutual  Automohile  Insurance  Co.,  235  F.  Supp.  615 
(D.C.  N.C.  1964).  Any  problem  concerning  the  discovery  of  attorney's  work  prod- 
uct must  inevitably  start  with  the  case  of  Hickman  v.  Taylor,  329  U.S.  495  (1947). 
In  tiiat  case  the  plaintiff  .sought  to  obtain  copies  of  statements  obtained  from  wit- 
nesses by  an  attorney  representing  the  defendant.  The  Supreme  Court,  in  sus- 
taining objections  to  the  interrogatories  stated  as  follows   (pp.  510,  512)  : 

"Here  is  simply  an  attempt  without  purported  necessity  or  justification, 
to  secure  written  statements,  private  memoranda  and  personal  recollections 
prepared  or  formed  by  an  adverse  party's  counsel  in  the  course  of  his  legal 
duties.  As  such,  it  falls  outside  the  arena  of  discovery  and  contravenes  the 
public  policy  underlying  the  orderly  prosecution  and  defen.se  of  legal  claims. 
Not  even  the  most  liberal  of  discovery  theories  can  justify  unwarranted  inquires 
into  the  files  and  mental  impressions  of  an  attorney.  .  .  .  The  general  policy 
against  invading  the  privacy  of  an  attorney's  cour.se  of  preparation  is  so  well 
recognized  and  so  essential  to  an  orderly  working  of  our  system  of  legal 
procedure  that  a  burden  rests  on  the  one  who  would  invade  that  privacy  to 
establisli  adequate  reasons  to  justify  production  .  .  ." 

As  a  general  rule,  it  may  be  said  that  the  work  product  of  an  attorney  is  not 
normally  a  proper  subject  of  discovery.  Aycrs  v.  Pastime  Amusement  Co., 
240  F.  Su))p.  811  (D.C.  S.C.  1965)  ;  Johnson  v.  Chicago,  Rock  Island  and  Pacific 
Rv.  Co.,  228  F.  Supp.  160.  (D.C  Minn.  1964)  ;  Radiant  Burners.  Ine  v.  American 
Gas  Ass'n..  207  F.  Supp.  771  and  209  F.  Supp.  321  (D.C  111.  1962)  ;  Smiqel  v. 
Compagnie  De  Transp.  Oceaniques,  183  F.  Supp.  518  (D.C.  Pa.  1960).  However, 
even  if  the  courts  find  that  work-product  material  is  involved,  they  may  allow 
discoverv  upon  a  showing  of  suflScient  cause  or  good  cau.se.  Redfern  v.  American 
President  Lines,  Ltd.,  228  F.  Supp.  227  (D.C.  Calif.  1963)  ;  Diamond  v.  Mohaivk 
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Ruhhcr  Co.,  33  F.R.D.  264  (Colo.  1963)  ;  Commomcealth  Edison  Co.  v.  AlUs-Chal- 
mers  Mpj.  Co.,  211  F.  Supp.  736  (D.C.  III.  l'J62). 

As  previously  iiuiicaied,  the  attorney-elieut  privilege  is  still  auotlier  aspect 
of  the  section  552 (,b)  (5)  exemption.  However,  au  assertion  of  good  cause  will 
not  generally  o\ercome  a  hona  fide  claim  of  the  attorney-client  privilege  as  to 
data  encompassed  wiihin  an  inttr-agency  or  intra-agency  memoraiiduui  or  letter. 
Vnitcd  States  v.  Aluminum  Company  of  America,  193  F.  Supp.  251,  252-254 
( X.D.  N.Y.  1960)  ;  Ellis-Foster  Company  v.  Union  Carbide  and  Carbon  Corp. 
159  F.  tsupp.  917,  919  (D.  N.J.  1958).  Compare,  United  State's  v.  San  Antonio 
Portland  Cement  Company,  33  F.R.D.  513,  515  (W.D.  Texas  1963).  In  contrast 
to  the  conditional  aspects  of  exemption  (b)  (5),  most  courts  treat  the  attorney- 
client  privilege  as  absolute.  Timlcen  Roller  Bearing  Company  v.  United  States, 
38  F.R.D.  57,  03-64  (N.D.  Ohio  19&4)  ;  United  States  v.  Gates,  35  F.R.D.  524 
(Colo.  1964). 

As  a  corollary  to  the  above  reference  to  the  attorney-client  privilege,  it  would 
seem  that  not  only  may  a  Government  agency  claim  the  attorney-client  privilege 
for  appropriate  conHdential  communications  passing  between  the  agency,  as 
client,  and  the  Department  of  Justice  as  its  attorney,  but  the  privilege  may  like- 
wise be  asserted  in  some  cases  in  regard  to  communications  between  adminis- 
Vfarive  personnel  and  Icg.-il  counsel  oi  an  agency.  United  Stute-'^  v.  Anderson,  34 
F.R.D.  518,  522-524  (D.  Col.  1963).  This  latter  proposition  finds  some  support 
in  those  cases  recognizing  the  existence  of  the  attorney-client  privilege  between 
corporate  management  and  house  counsel ;  provided  that  the  requisite  confi- 
dentiality is  maintained.  Radiant  Burners.  Inc.  v.  Arneriean  Gas  Association,  320 
F.  2d  314',  322-324  (7  Cir.  1963),  cert.  den.  375  U.S.  929.  See  also  exemption  (b)  (4) 
for  additional  protection  for  data  customarily  within  the  attorney-client  privilege. 

With  respect  to  criminal  proceedings,  past  case  law  has  made  it  clear  that  a 
liticant  niny  not  make  use  "■  the  lilieral  discoverv  proeetlures  applicable  to  civil 
suits  as  a  dodge  to  avoid  restrictions  placed  on  criminal  discovery  and  to  thereby 
obtain  documents  that  he  would  not  otherwise  be  entitled  to  use  relative  to  the 
criminal  action.  Campoclt  v.  Eu.stiand,  ov)(  F.  2d  478.  487  (5  Cir.  IVM.»2),  cert.  den. 
371  U.S.  955.  See  also  Capitol  Vending  Co.  v.  Baker,  35  F.R.D.  510  (D.C.  D.C. 
1964).  In  this  vein,  a  person  may  not  resort  to  the  Freedom  of  Information  Act  to 
circumvent  the  discovery  provisions  of  the  Fedei'al  Rules  of  Criminal  Procedure. 
The  Act  is  not  intended  to  give  a  private  party  indirectly  any  earlier  or  greater 
access  to  investigatory  files  than  the  party  would  have  directly  in  such  litigation 
or  proceedings.  (H.  Rept.,  p.  11) 

At  this  point,  it  is  recognized  that  there  are  differences  between  sections 
552(b)(5)  and  552(b)(7).  This  latter  section  exempts  from  disclosure  "in- 
vestigatory files  compiled  for  law  enforcement  purposes  except  to  the  extent  avail- 
able by  law  to  a  party  other  than  an  agency."  The  phrase  "law  enforcement  pur- 
poses," as  indicated  by  the  legislative  history  of  the  Act  (H.  Rept.,  p.  11);  has  both 
criminal  and  nnn-rriniinal  aspects.  Accoidingly.  pursuant  to  section  o52(b)  (7),  an 
inter-agency  or  intra-agency  memorandum,  which  would  be  exempt  under  sec- 
tion 552(b)  (5),  is,  nevertheless,  producible  if  considered  part  of  a  law  enforce- 
ment investigatory  file  which  must  be  made  "available  by  law  to  a  private 
party."  For  example,  in  a  criminal  proceeding,  disclosure  of  an  inter-agency  or 
intra-agency  memorandum  in  possession  of  the  Government  would  be  required 
under  the  Jeiicks  statute  (18  I^S.(\  3500)  if  a  government  witness,  as  preparer 
of  the  memorandum,  were  to  testify  as  to  matters  contained  therein.  It  is  clear 
tliat  the  .lencks  statute  is  applicable  to  statements  prepared  by  a  government- 
anent  who  becomes  a  witness  at  a  trial.  United  States  v.  Berry,  277  F.  2d  826, 
830  (7  Cir.  1960)  ;  Holmes  v.  United  Stntes,  271  F.  2d  635.  638  (4  Cir.  1959). 

Thus,  it  can  be  seen  that  Congress  by  exemption  (b)  (5)  has,  in  effect,  provided 
that  those  inter-agency  or  intra-agency  memorandums  or  letters  which  are  not 
routinely  sub.iect  to  production  under  the  discovery  provisions  of  the  Federal 
Rules  of  Civil  Procedure  do  not  have  to  be  made  available  to  the  ptiblic  under 
tlie  Freedom  of  Information  Act.  Conversely,  to  the  extent  discovery  is  allowed, 
and  the  record  is  not  protected  by  another  exemption,  disclosure  is  required. 

In  summary  of  the  above  remarks  : 

1.  Although  the  exemption  contained  in  section  .5.52(b)  (5)  is  phrased  in  terms 
of  inter-agency  or  intra-agency  memorandums  or  letters,  it  may  also  include 
reports,  studies,  or  similar  documents. 

2.  If  the  inter-agency  or  intra-agency  document  requested  contains  material 
reflecting   advisory    opinions,    recommendations,    and    deliberations    comprising 
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pnrt  of  a  procpss  }).v  which  .eovprnmental  dorisioiis  and  policies  are  fonnulated 
disclosure  is  contT-ary  to  the  public  interest  and  need  Tiot  be  made. 

3.  The  exemption  for  inter-agency  or  intra-agency  memorandums  protects 
documents  containing  either  mixed  factual  and  opinion  material  or  purely 
factual  material,  where  such  documents  are  intgral  to  an  appropriate  exercise 
of  the  executive's  decisional  and  policy-making  functions.  This  exemption  fore- 
closes investigation  into  the  methods  by  whicli  a  governmental  decision  is 
reached,  the  matters  considered,  the  contributing  influences,  or  the  role  played 
by  the  work  of  others.  It  should  be  recognized,  however,  that  there  may  be  some 
amount  of  factual  material  wliich  would  l)e  routi)iely  disclosed  through  tlie 
discovery  process.  Accordingly,  any  internal  memorandum  which  would  be  so 
routinely  disclosed  in  intended  by  this  exemption  to  be  made  available  to  the 
general  public. 

ADDENDUM 

At  the  time  the  transmittal  and  classification  memorandums  were  prepared, 
the  final  version  of  the  Attorney  General's  Memorandum  had  not  yet  been 
received.  In  order  to  avoid  delay  wliile  awaitin.g  receipt  of  the  final  version, 
reference  was  made  to  the  most  current  version  of  the  Attorney  General's  INIemo- 
randum  available,  vi::.,  the  preliminary  draft  dated  May  15,  1967.  The  final  ver- 
sion of  the  Attorney  General's  Memorandum,  dated  June  1967.  has  now  been 
received.  For  convenience,  there  is  set  forth  below  the  pages  of  the  final  version 
which  correspond  to  those  pages  of  the  preliminary  draft  which  have  been  cited 
in  the  transmittal  and  classification  memorandums. 
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JResponse  ok  Commissioner  Alexandek  to  Questioxs  Submitted  by  Senator 

Kennedy 

Department  of  the  Treasury, 

Internal  Revenue  Service, 
W(i.shiiigton,  D.C.,  January  17,  1975. 
Hon.  Edward  M.  Kennedy, 

Vhulniian.  t<ithvotiitnitt('e  on  Aflministrativc  Practice  and  Procedure,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washinyton,  B.C. 
Dear  Chairman  Kennedy  :  Enclosed  is  our  response  to  tlie  (piestions  regarding 
the  disclosure  policies  and  practices  of  the  Internal  Revenue  Service,  which  you 
submitted  in  your  letter  of  September  20,  1974. 
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We  are  in  the  process  of  developing  procedures  to  implement  the  1974  amend- 
ments to  the  Freedom  of  Information  Act  (P.L.  93-502).  We  will  h't  you  know 
when  these  procedures  have  been  hnalized  and  will  provide  you  with  copies  of 
them. 

I  am  sorry  that  it  took  so  long  to  prepare  our  answers  to  the  questions  raised  in 

jour  letter. 

With  kind  regards, 

Sincerely, 

Donald  C.  Alexander. 

Enclosure. 
Questions  Submitted  to  the  Service  by  Senator  Kennedy  on  September  20, 1974 

1.  We  discussed  for  some  time  the  question  regarding  access  by  the  White  House 
and  other  entities  to  tax  return  information.  Section  6103(a)(2)(B),  of  the 
legislation  proposed  by  the  Administration  on  this  subject  would  appear  to  re- 
quire the  withholding  of  broad  categories  of  IKS  documents  which  are  now  or 
may  be  required  to  be  made  public  under  the  Freedom  of  Information  Act.  Spe- 
cifically, paragraphs,  (ii)-(iv)  would  require  the  withholding  of  all  tax  rulings 
issued  before  the  date  to  be  inserted  in  the  statute,  along  with  such  other  docu- 
ments as  potentially  all  internal  memoranda,  reports,  comments  on  regulations, 
guidelines,  and  instructions  of  less  than  general  applicability. 

Question  la.  Can  you  specifically  describe  the  intent  ot  this  proposed  section 
as  to  restricting  disclosure  of  any  document  which  is  now  being  made  pu))lic  by 
court  order  or  agency  discretion,  as  well  as  by  agency  interpretation  of  any  direct 
mandate  of  the  freedom  of  Information  Act?  Please  describe  dwuments  involved. 

Reply.  Perhaps  the  most  succinct  description  of  the  intent  of  the  definition  of 
"return  information"  in  section  6103(a)(2)(B)  of  the  Administration  proposal 
is  the  following  from  the  narrative  description  which  accompanied  the  proposal : 

The  proposed  new  definitit)n  of  •'return  information"  is  intended  to  cover  in- 
formation of  any  kind  filed  with,  or  compiled  by,  the  Service  which  relates  to  a 
taxpayer's  past,  present,  or  future  tax  liability.  The  new  definition  would  spe- 
cifically cover  private  letter  rulings  issued  pursuant  to  a  request  made  l)efore  en- 
actment of  this  legislative  proposal  and  all  requests  for  technical  advice  made  by 
Service  personnel  to  the  National  Office,  regardless  of  when  made,  l-'uture  private 
ruling  letters  generally  would  be  confidential  only  to  the  extent  permitted  by  the 
Freedom  of  Information  Act  or  other  Federal  legislation.  Also  protected  is  tax 
information  furnished  to  the  Secretary  or  his  delegate  in  connection  with  tax 
administration  and  accepted  by  him  as  confidential  pursuant  to  regulations. 

This  section  codifies  the  agency  practice  in  disclosing  information  received  by 
the  Service  which  relates  to  a  tax  return,  and  would  not  restrict  any  information 
currently  being  made  available  by  the  Service  under  the  Freedom  of  Information 
Act. 

Regarding  court  decisions,  section  6103(a)(2)(B)  would  codify  the  result 
reached  by  the  D.C.  Court  of  Appeals  in  Tax  Analysts  and  Advocates  v.  Internal^ 

Revenue  Service,  F.2d  (D.C.  Cir.  1974),  regarding  technical  advice 

memoranda.  It  would  also  change  the  law  regarding  availability  of  private  letter 
rulings  as  determined  by  the  D.C.  Court  of  Appeals  opinion.  If  enacted  pa.st 
private  letter  rulings  would  be  specifically  exempt  from  disclosure  by  statute 
under  exemption  (b)  (3)  of  the  Freedom  of  Information  Act. 

Question  ift.  In  what  way  is  this  section  intended  to  limit  disclosure  generally 
beyond  the  matters  presently  permitted  to  be  withheld  under  the  Freedom  of  In- 
formation Act. 

Reply.  The  answer  to  this  question  depends,  of  course,  upon  resolution  of  what 
is  presently  permitted  to  be  withheld  under  the  Freedom  of  Information  Act.  In 

Tax  Analysts  and  Advocates  v.  Internal  Revenue  Service,  F.2d (D.C. 

Cir.  1974),  we  argued  unsuccessfully,  as  you  know,  that  certain  private  letter 
rulings  issued  l)etween  .July  26,  1968  and  October  1,  1971.  were  specifically  ex- 
empted from  disclosure  by  section  6103  of  the  Code  and.  therefore,  were  not  sub- 
ject to  disclosure  under  the  Freedom  of  Information  Act.  I  continue  to  believe 
that  our  position  on  this  issue  was  and  is  correct.  Nevertheless,  propo.sed  .section 
6103(a)  (2)  (B)  (ii)  addressees  itself  directly  to  the  question  of  the  application 
of  section  6103  to  private  letter  rulings  issued  pursuant  to  a  request  received  on 
or  before  the  enactment  date  to  lie  inserted  in  the  statute  and  would  make  it 
clear,  contrary  to  the  Court  of  Appeals  decision  cited  above  tliat  past  private 
letter  rulings  are  not  available  under  the  Freedom  of  Information  Act. 
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Question  Ic.  Will  enactment  of  this  section  without  amendment  result  in  over- 
riding the  Court  of  Appeals  decision  in  the  Tax  Analysts  case?  Please  identify 
any  other  judicial  decisions  which  would  be  affected  by  enactment  of  this  section. 

Reply.  If  enacted,  proposed  section  6103(a )  (2)  (B)  (ii)  would  alter  the  law 
concerning  private  letter  rulings  as  indicated  in  the  Court  of  Appeals  position  in 
the  Tax  Analysts  and  Advocates  case.  It  would  uLso  codify  the  position  adopted 
by  the  Court  of  Appeals  for  the  District  of  Columbia  regarding  technical  advice 
memoranda.  The  section  would  also  modify  the  position  reflected  in  the  Frmliauf 
Corp.  V.  United  States,  3G9  F.  Supp.  108  (E.D.  Mich.  1974).  The  district  court  held 
certain  excise  tax  private  letter  rulings  issued  between  January  1,  1947  and 
June  26,  1973,  to  be  outside  the  protection  of  Code  section  6103.  It  was  held  that 
technical  advice  memoranda  were  outside  the  protection  of  that  section.  The 
Fruehaiif  case  is  currently  on  appeal  to  the  Sixth  Circuit  and  is  waiting  decision 
after  oral  argument. 

Question  2.  You  indicated  that  the  IRS  was  presently  formalizing  procedures 
to  record  all  contacts  made  to  the  Service  regarding  White  House  access  to  tax 
return  information  and  would  shortly  release  the  procedures  publicly.  Have  these 
procedures  been  formalized  and  released? 

Reply.  Yes.  On  August  9,  1974,  an  Information  Notice  was  issued  to  instruct 
Internal  Revenue  Service  employees  of  procedures  to  be  followed  with  respect  to 
disclosing  tax  returns  and  tax  return  information  to  members  of  the  White 
House  Staff.  A  copy  of  the  notice,  transmitted  to  your  ofBee  on  August  9,  1974,  is 
enclosed  as  Exhibit  A.  These  procedures  require  that  any  officer  or  employee  of 
the  Service  who  receives  a  White  House  request  for  tax  returns  or  tax  informa- 
tion shall  communicate  the  contents  of  the  request  to  the  Commissioner,  who  will 
evaluate  the  request.  Only  the  Commissioner,  or  in  his  absence  the  Deputy  Com- 
missioner, will  make  tax  returns  or  tax  information  available  to  the  White  House. 

On  August  22,  1974,  a  news  release  was  issued  to  this  effect  ( see  Exhibit  B ) . 
A  revision  of  Chapter  (19)00  of  the  Disclosure  of  Official  Information  Handbook, 
IRM  1272,  containing  instructions  for  processing  tax  check  requests,  was  also 
published  (see  Exhibit  C).  Copies  of  the  Information  Notice  and  Chapter  (19)00 
of  the  Disclosure  Handbook  were  attached  to  the  news  release. 

On  September  20,  1974,  President  Ford  signed  Executive  Order  11805,  which 
requires  that  an.v  request  for  inspection  or  copies  of  tax  returns  by  the  President 
shall  be  made  only  upon  written  request  signed  by  the  President  himself  (en- 
closed as  Exhibit  D).  Only  those  AVhite  House  personnel  designated  by  the  Pres- 
ident will  be  authorized  to  receive  or  inspect  such  information. 

Question  2a.  Will  the  record  (names  or  numbers)  of  White  House  requests  be  a 
public  record?  Will  it  be  furnished  regularly  to  the  Joint  Committee? 

Reply.  The  number  of  requests,  the  number  of  taxpayers  involved,  and  the 
number  of  returns  recjuested  by  the  White  House  are  included  and  will  continue 
to  be  included  in  the  semi-aiuiual  disclosure  report  prei)ared  fiu-  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation.  The  report  does  not  and  will  not  include 
the  names  of  the  taxpayers  or  other  identifying  information.  The  IRS  does  not 
presently  make  this  report  available  to  the  public.  However,  we  are  now  consid- 
ering whether  we  should  make  it  public  in  tlie  future. 

Question  2b.  Will  a  taxpayer  be  able  to  find  out  whether  his  return  or  infor- 
mation has  been  requested  or  made  available  to  the  White  House  under  these 
new  procedures? 

Reply.  Our  revised  procedures  do  not  contain  provisions  for  informing  the  tax- 
payer that  his  return  or  other  information  has  been  requested  by  or  made  avail- 
able to  the  White  House.  This  information  usually  is  requested  in  connection  with 
an  appointment  to  a  high  level  position  and  is  ruu  through  my  office  for  control 
and  avoidance  of  possible  improper  use.  Since  the  taxpayer  may  not  be  aware 
that  he  is  one  of  several  being  considered  for  such  appointment,  we  do  not  feel 
that  the  Service  shoidd  make  this  information  routinely  available  to  the  taxpayer. 
However,  if  a  taxpayer  would  ask  us  or  had  askecl  us  o\\  pri(jr  occasions  whether 
his  return  or  other  information  had  been  made  available  to  persons  outside  the 
Service,  including  the  White  House,  we  would  answer  the  inquiry. 

Question  3.  Y"ou  stated  that  the  allegation  that  certain  IRS  employees  had  im- 
properly supplied  the  White  House  with  information  about  tax  returns  and  audit 
activities  was  under  investigation  which  would  shortly  be  concluded.  Can  you  pro- 
vide us  with  the  status  or  results  of  this  investigation? 

Reply.  These  matters  are  still  under  investigation.  I  repeat  the  hope  that  this 
investigation  will  be  completed  soon,  but  I  can  make  no  predictions. 
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Question  If.  The  "tax  check"  procedure  was  the  subject  of  discussion  at  our 
hearings,  and  you  indicated  tliat  this  procedure  is  "under  consideration."  Has  any 
final  determination  lieen  made  to  modify  or  tighten  up  the  "tax  checli"  procedures 
outlined  in  IRM  (li))UO,  wliicli  were  supplied  for  our  record?  If  so,  when  will 
these  changes  be  made  and  what  kind  of  modifications  are  projected? 

Reply.  On  August  22.  1974,  Chapter  (19)00  of  the  Dischjsure  of  Official  Infor- 
mation Ilandboolc,  IRM  1272,  was  revised  to  recpiire  that  tax  check  reports  be 
furnished  only  upon  written  request  by  a  designated  official  of  the  reipu'sting 
agency,  and  to  have  the  report  contain  oidy  spccilied  tax  information.  A  copy  of 
this  document,  submitted  for  the  record  on  August  23,  1974,  is  enclosed  as  Ex- 
hibit C. 

Reports  are  now  limited  to  the  following:  (1)  Whether  such  person  has  filed 
returns  with  i-espect  to  taxes  imposed  under  Chai)ter  1  of  the  Internal  Revenue 
Code  for  not  more  than  the  immediately  preceding  three  years  (but  dates  of 
filing  are  not  given)  ;  (2)  Whether  such  person  owes  any  unpaid  taxes  (but 
amounts  are  not  given)  and,  if  .so,  for  what  years;  (3)  Whether  such  per.son  has 
been  or  is  under  investigation  for  possil)le  criminal  offenses  under  the  internal 
revenue  laws  and  the  results  of  such  investigation;  and  (4)  Whether  such  per- 
son has  lieen  as.sessed  any  penalty  for  fraud  or  negiigence. 

Question  4o.  Can  a  taxpayer  find  out  from  the  Service  whether  a  tax  check  is 
being  or  has  been  made  ou  him?  If  not,  .should  this  information  be  available  to 
the  taxpayer? 

Reply.  Tax  checks  are  requested  in  connection  with  pending  employment,  and 
applicants  may  or  may  not  be  aware  that  a  tax  check  has  been  requested.  How- 
ever, as  we  stated  in  our  reply  to  question  2b  above,  a  taxpayer  may  not  know 
that  he  is  one  of  several  under  consideration  for  a  Presidential  appointment.  At 
the  present  time,  the  Service  makes  this  information  available  to  the  taxpayer 
only  upon  his  or  her  request.  However,  our  procedures  in  this  regard  may  be  re- 
evaluated as  a  result  of  the  Privacy  Act  of  1974. 

Question  5.  During  our  April  1  hearings  concern  was  voiced  over  the  meaning 
of  the  IRS  administrative  directive  suggesting  that  a  taxpayer  may  waive  his 
privilege  surrounding  his  tax  return  if,  for  example,  he  communicates  with  the 
news  media  or  his  Congressman.  We  discussed  these  Congressional  inquiries  at 
the  hearings  on  July  31. 

(a)  Can  you  clarify  the  nature  and  scope  of  this  waiver  as  applied  to  the  tax- 
payer requests  to  Congress  for  assistance? 

(b)  You  indicate  that  you  have  initiated  "new  procedure.s"  in  this  area.  Caa 
you  provide  a  description  or  copy  of  these  procedures  for  our  I'ecord? 

Reply.  The  administrative  directive  mentioned  in  this  question  and  subject 
to  discussion  during  your  April  1  hearings  have  been  superceded  by  Manual  Sup- 
plement 12G-8S.  uateti  May  6,  1974.  A  copy  of  tins  document  was  transmiited 
to  yoni-  office  on  September  20,  1974  (see  Exhibit  E  ) . 

Manual  Supplement  12G-88  clarifies  the  nature  and  scope  of  a  taxpayer's 
waiver  of  privilege  when  he  conmmnicates  with  a  member  of  Congi-ess  about 
some  action  the  Service  has  taken  or  failed  to  take  with  respect  to  his  tax  mat- 
ters. In  such  a  situation,  the  Service  takes  the  position  that  the  taxpayer  has 
made  a  limited  waiver  of  the  privilege  of  confidentiality  with  respect  to  his  tax 
affairs,  and  there  is  no  legal  restriction  preventing  the  Service  from  disclosing 
specific  information  required  to  place  in  proper  context  the  matter  on  which  the 
privilege  luis  been  waived.  A  taxpayer's  waiver  of  privilege  as  to  a  portion  of  his 
tax  affairs  does  not  legalize  or  justify  disclosure  of  all  of  his  tax  affairs.  Indeed, 
the  Service  will  limit  its  re.sponse  to  the  factual  situation  presented  by  the 
tax?  ayer  and  disclose  only  that  information  required  to  do  so. 

Consideration  is  now  being  given  to  further  modifications  to  provide  for  the 
recognition  of  an  oral  waiver  in  emergency  situations.  Personnel  will  be  reminded, 
however,  that  except  in  such  situations  written  waivers  will  be  required  in  order 
to  clearly  ascertan  the  extent  of  the  taxpayer's  waiver  of  confidentiality. 

Question  (J.  The  sul>ject  of  the  handling  of  "sensitive  ca.ses"  came  up  at  both 
our  April  1  and  our  July  31  hearings.  You  indicated  that  this  entire  procedure 
was  under  review  and  that  new  procedures  would  be  promulgated  and  supplied 
to  the  Sul)committee  within  the  three  or  four  weeks.  Have  such  procedures  or 
.rules  been  promulgated.  If  so,  please  supply  these  for  your  record.  If  not,  when  do 
you  expect  them  to  be  finalized? 

Reply.  As  an  initial  step  in  our  plan  for  review  in  this  area,  the  existing  sensi- 
tive case  reporting  system  was  susiiended.  This  is  shown  by  the  enclosed  Manual 
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Supplement  (Exhibit  F).  It  will  remain  suspended  until  we  can  develop  and 
implement  procedures  for  an  acceptable  alternative.  If  we  do  develop  an  alterna- 
tive .system,  we  will  furnish  your  office  with  copies  of  the  new  procedures. 

(Jiifstion  7.  You  indicated  that,  pending  review,  the  transfer  of  sensitive  case 
information  outside  the  IRS  has  been  suspended.  Is  this  practice  still  under 
suspension  V 

Reply.  The  transfer  of  sensitive  case  information  outside  the  IRS  has  been,  and 
remains,  susi>ended. 

(Jiicistion  8.  Can  you  give  us  some  idea  of  the  numbers  of  taxpayers  considered 
'"sensitive."  the  volume  and  nature  of  sensitive  case  information,  including  num- 
bers of  taxpayers)  annually  transmitted  by  the  IRS  to  Treasury  and  by  IRS  or 
Treasury  to  officials  outside  the  Treasury  Department? 

Which  agencies  or  officials  outside  Treasury  receive  information  on  or  notifi- 
cation of  action  on  sensitive  cases  on  either  a  regular  or  intermittent  basis V 

Reply.  As  of  October  31,  1974,  just  prior  to  the  date  that  sensitive  case  proce- 
dures were  suspended,  we  had  760  open  cases.  Now  that  the  system  has  been 
suspended,  of  course,  no  agencies  or  officials  including  Treasury,  receive  informa- 
tion or  notification  of  action  on  sensitive  cases. 

Question  i).  Would  you  provide  further  comment  on  whether  the  apparent  in- 
<jquity  of  treatment  for  sensitive  cases  suggested  in  IRS  internal  directives,  as 
alleged  by  the  Longs  in  their  April  1  testimony,  has  been  found  in  your  review 
of  this  process  and,  if  so,  what  is  being  done  to  correct  this  ineiiuity  ? 

Reply.  The  Longs  imply  that  the  designation  of  taxpayer  as  a  sensitive  case 
prescribes  special  treatment.  The  designation  ".sensitive  case"  and  the  attendant 
reporting  system  had  as  its  objective  keeping  the  appropriate  Service  offices  and 
management  levels  adequately  informed  of  significant  tax  issues  and  matters 
likely  to  be  the  subject  of  inquiries  from  outside  the  Service.  There  has  never  been 
an  objective  to  treat  some  taxpayers  differently  from  others. 

Currently,  the  .sensitive  case  reporting  system  is  suspended  and  will  remain  so 
until  a  system  can  be  developed  that  will  keep  appropriate  Service  officials  ade- 
quately informed,  yet  not  be  interpreted  as  providing  special  tax  treatment. 

Question  10,  Have  specific  procedures  been  devised  to  implement  the  new 
policy  of  disclosure  of  rulings  announced  at  our  hearings  in  July  lieyond  those 
contained  in  the  August  9,  1974,  IRS  news  release?  If  so,  will  you  provide  these 
to  the  Subcommittee? 

(a)  When  do  you  expect  this  new  policy  to  be  fully  implemented? 

Reply.  Proposed  procedures  have  been  drafted  and  were  published  in  the 
Federal  Register  on  December  10,  1974  (see  Exhibit  G).  A  copy  was  transmitted 
to  your  office  on  December  7,  1974. 

in  accordance  with  Senator  Kennedy's  suggestion  in  a  letter  to  the  Commis- 
sioner, the  Service  is  affording  the  public  an  opportunity  to  comment  on  the 
procedures  before  implementing  them  formally.  Thus,  while  proposed  procedures 
have  been  published,  the  procedures  will  not  be  finally  implemented  until  com- 
ments from  the  public  have  been  received  and  considered  by  the  Service,  and 
the  proposed  procedures  have  been  revised  to  the  extent  indicated  by  such 
comments. 

Question  11.  Since  the  Service  will  be,  luider  new  procedures,  prospectively 
releasing  tax  rulings,  is  con.sideration  being  given  to  prospective  disclosure  of 
technical  advice  memoranda  under  the  same  rationale?  If  not,  how  are  technical 
advice  memoranda  practically  distinguishable  from  rulings? 

Reply.  Consideration  is  not  being  given  to  prospective  disclosure  of  technical 
advice  memoranda  under  section  6103.  The  Court  of  Appeals  in  its  opinion  in  the 
Tax  Analysts  case  distinguished  private  letter  rulings  from  technical  advice 
memoranda  as  follows : 

.  .  .  I>etter  rulings  are  issued  at  the  request  of  taxpayers  seeking  advice  as 
to  the  tax  consequences  of  specific  transactions.  This  information  provides  guid- 
ance in  planning  and  conducting  their  business  affairs  and,  if  the  transaction  is 
consununated,  aids  in  preparation  of  their  tax  returns  .  .  . 

Conversely,  technical  advice  memoranda  are  prepared  in  response  to  an  in- 
quiry by  a  District  Director  as  to  the  treatment  of  a  specific  set  of  facts  relating 
to  a  tax  return  filed  by  a  named  taxpayer  involving  either  an  audit  or  in  con- 
nection with  the  taxpayer's  claim  for  refund  or  credit  of  taxes  .  .  . 


269 

Question  12.  As  you  know,  the  Tax  Analysts  decision  was  rendered  last  month 
reciuiring  the  IRs'to  disclose  past  tax  rulings.  Has  the  decision  been  made  yet 
whether  the  government  will  seek  certiorari  to  the  Supreme  Court,  and  if  so, 
what  is  that  decision?  Have  any  procedudres  been  instituted  to  implement  the 
court's  decision  in  this  case  with  respect  to  pending  and  future  requests  for 
past  tax  rulings? 

Reply.  The  government  has  decided  not  to  petition  the  Supreme  Court  for  a 
writ  of  certiorari  in  tlie  Tux  Analyftts  and  Advocates  case.  However,  the  same 
issue  is  currently  pending  with  the  Sixth  Circuit  in  Fnichaiif  Corp.  v.  United 
>:tatc.s.  3(!t>  F.  Siipp.  108  (E.D.  Mich.  1974).  That  case  has  been  submitted  to  the 
Sixth  Circuit  for  decision  after  oral  argument  and  briefing  and  a  decision  is  ex- 
pected shortly.  Whether  the  Service  will  continue  to  litigate  the  issue  will  be 
determined  when  the  Sixth  Circuit  renders  its  decision. 

The  Service  will  provide  to  the  plaintiffs  the  requested  documents  in  the  Tax 
Analysts  and  Adrocaics  case  sul).iect  to  the  deletions  permitted  by  tlie  district 
court  under  the  Freedom  of  Information  Act. 

In  light  of  the  proposed  legislation  and  the  pendency  of  the  Fniehauf  case  no 
formal  procedures  for  disclosing  past  tax  rulings  have  been  established. 

Question  IS.  You  stated  you  would  be  furnishing  the  Subcommittee  for  the 
record  the  current  status  of  disclosure  of  manual  materials.  The  insertion  pro- 
vided for  our  record  refers  to  major  parts  of  the  manual.  Please  provide  us  with 
a  further  breakdown  by  chapter  of  materials  that  are  (a)  available  in  their 
entirety,  (b)  available  with  exceptions  (please  specify  exceptions),  (c)  un- 
aviiilable  pending  review,  and  (d)  withheld  as  exempt  under  the  Freedom  of 
Information  Act. 

(a)  For  those  materials  presently  under  review,  will  you  provide  the  Sub- 
connnittee  with  a  time  schedule  for  expected  completion  of  review. 

Reply.  Exhibit  H  lists  current  IRS  Manual  chapters  and  handbooks  that  are 
(a)  available  in  their  entirety,  (b)  available  with  exceptions,  (c)  exceptions, 
and  (d)  withheld  as  exempt  under  the  Freedom  of  Information  Act. 

Our  review  of  the  Internal  Revenue  Manual  has  been  completed  and  all  ma- 
terials are  presently  classed  in  one  of  the  above  categories. 

Question  14.  At  our  last  hearing  Mr.  Giltb,  head  of  the  disclosure  staff,  stated 
that  regional  and  district  directives  corresponding  to  the  IRM  would  be  made 
public  and  that  -instructions  are  in  process  currently"  to  allow  field  personnel  ta 
declassify  field  materials  under  the  same  categories  used  by  the  national  office- 
for  the  Maiuial.  Have  these  instructions  been  issued?  If  so,  please  supply  us  with 
copies,  if  not,  can  you  give  us  a  target  date  for  issuance? 

Reply.  Field  officials  were  instructed  on  August  30,  1974  that  their  memoranda 
and  circulars  are  not  to  be  classified  as  "Official  Use  Only"  unless  they  contain 
materials  the  same  as,  or  similar  to,  material  so  classified  in  either  the  IRS 
Manual  or  the  ADP  Handbooks  issued  by  our  National  Office.  A  copy  of  these 
instructions,  transmitted  to  your  office  on  October  2,  1974,  is  enclosed  as  Exhibit 
I.  Additional  instructions  in  this  regard  are  also  being  presently  processed  and 
will  be  furnished  to  your  office  when  finalized.  In  addition  a  training  course 
relating  to  internal  management  documents  and  the  Freedom  of  Information  Act 
was  conducted  for  field  officials  from  October  21  through  24  of  last  year. 

Question  15.  Mr.  Willsey  indicated  at  our  hearing  that  final  updates  on  IRS 
submissions  to  the  Justice  Department  Freedom  of  Information  Consultation 
Committee  were  to  be  provided  no  later  than  August  5,  that  a  meeting  would  take 
place  shortly  thereafter,  and  that  a  final  determination  on  release  of  statistical 
materials  would  at  that  time  be  made. 

Question  15a.  Will  you  give  us  the  present  status  of  this  consultation  process, 
including  when  the  IRS  submitted  its  updated  material  and  what  has  happened 
subsequently? 

Reply.  A  meeting  between  representatives  of  IRS  and  the  Department  of 
Justice  Freedom  of  Information  Consultation  Committee  was  held  on  August  21, 
1974.  As  a  result  of  that  meeting,  it  was  decided  to  make  available  pursuant 
to  the  Freedom  of  Information  Act  all  statistical  data  compiled  witliin  IRS 
which  has  been  requested  to  date  with  the  exception  of  data  which  would  serve 
to  identify  specific  taxpayers.  In  addition,  it  has  been  decided  that,  for  the  most 
part,  statistical  data  generated  under  the  Taxpayer  Compliance  Measurement 
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Program  (TCMP)  will  not  be  made  available  to  the  public,  since  its  disclosure 
would  enable  taxpayers  so  inclined  to  predict  IRS'  enforcement  strategies.  Reply 
to  questions  15b  and  c  contain  additional  details. 

Question  15b.  Specifically,  what  statistical  reports  or  materials  were  the  sub- 
ject of  this  consultation? 

Reply.  The  consultation  concerned  various  statistical  material  sought  by  Mr. 
bnd  Mrs.  Long  under  the  Freedom  of  Information  Act.  The  Longs  filed  numerous 
requests  for  such  material,  generally  seeking  operational  statistics,  including 
reports  on  the  type  and  amount  of  audit  activity,  manpower  utilization  reports, 
delinquent  returns  surveys,  and  other  similar  material.  A  list  of  the  material 
sought  is  enclosed  as  Exhibit  J.  The  specific  items  on  the  list  have  been  approved 
for  release  to  the  Longs,  except  as  noted  in  our  reply  to  question  15c. 

Question  15c.  Please  provide  in  detail  the  final  decision  as  to  each  of  these 
items.  For  those  items  determined  to  be  covered  by  exemptions  to  tiie  Freedom 
of  Information  Act,  which  the  Service  has  decided  to  withhold  pursuant  to 
Freedom  of  Information  Act  exemptions,  please  explain  the  reasons  for  the 
withholding. 

Reply.  With  one  exception,  all  the  statistical  reports  requested  by  Mr.  and 
Mrs.  Long  (and  subject  to  the  consultation  with  the  Department  of  Justice)  have 
been  approved  for  release.  The  exception  relates  to  the  district  Reports  on  Large 
Deficiency  and  Overassessment  Cases,  NO-CP  :A-114.  Those  reports  contain  the 
names  of  taxpayers  and  dollar  amounts  of  their  deficiencies  or  overassessments. 
Materials  which  identify  specific  taxpayers  are  considered  exempt  from  disclo- 
sure under  the  provisions  of  5  U.S.C.  552(b)  (3).  The  release  of  such  data  would 
compromise  the  confidentiality  of  taxpayer  information  subject  to  protection 
under  :j6  U.S.C.  6103  and  7213  and  by  IS  U.S.C.  1905. 

Question  16.  At  our  hearings  I  referred  to  specific  requests  brought  to  the  Sub- 
committee's attention  from  Mr.  and  Mrs.  Long,  Mr.  Brandon,  and  Mr.  Irish. 
Will  you  provide  us  with  the  current  status  of  requests  by  those  persons  which 
have  been  pending  for  over  a  year? 

Reply.  The  Long  request,  to  which  reference  was  made  at  the  Jtily  31,  1071 
hearings,  was  discussed  in  the  response  to  Question  15. 

The  Brandon  request,  to  which  reference  was  made  at  the  July  31,  1974  hear- 
ings, has  been  filled  by  furnisliing  all  documents  reiiuested  except  Forms  40(;i2, 
Quarterly  Report  of  Joint  Committee  Cases,  and  4451,  Large  Case  Status  Re- 
port. The  excepted  reports  contain  taxpayer  identification  (see  response  to  15c). 

The  Irish  request,  for  an  unedited  version  of  one  of  the  handbooks  in  the 
IRS"  m.-mual  system,  has  been  substantially  filled  by  providing  an  edited  copy. 
The  portions  deleted  from  that  handbook  are  considered  to  be  protected  from 
disclosure  under  the  Freedom  of  Information  Act.  The  IRS  position  in  this 
regard  has  been  substantially  approved  by  the  Department  of  Justice  Freedom 
of  Information  Coiniiiittoe 

Question  17.  Public  witnesses  had  suggested  several  apparent  problem  areas 
contributing  to  inordinate  delays  in  obtaining  information  from  the  IRS  under 
the  Freedom  of  Infoi-mation  Act.  These  include  a  lack  of  priority  for  FOIA  re- 
quests by  the  operating  divisions  in  clearing  release  of  documents,  the  absence 
of  an  effective  monitoring  system  to  speed  responses  through  the  process,  and 
the  lack  of  adequate  assistance  to  persons  seeking  information. 

Question  17a.  Has  the  Service  taken  any  recent  steps  to  improve  agency  per- 
formance in  responding  more  rapidly  to  FOI  requests? 

Reply.  We  have  increased  the  staff  of  the  Freedom  of  Information  Branch 
with  technical  and  clerical  people,  and  this  should  improve  our  performance  in 
responding  more  rapidly  to  FOI  requests.  We  have  instituted  followups  of  docu- 
ments in  the  clearance  process  to  expedite  the  flow  of  FOIA  correspondence  to 
requesters.  We  have  also  decentralized  the  authority  to  declassify  internal 
management  documents  to  field  officials,  declassified  more  than  95%  of  the  pages 
in  the  Internal  Revenue  Manual  (which  is  the  subject  of  many  FOIA  requests), 
and  authorized  field  personnel  to  make  tliose  documents  available  to  the  public. 
This  eliminates  the  need  for  forwarding  FOIA  requests  for  declassified  portions 
of  the  Manual  to  the  National  Office.  We  have  also  conducted  meetings  with 
and  made  telephone  calls  to  requesters  on  a  case-by-case  basis  to  assist  them 
to  formulate  their  requests  under  FOIA  when  we  did  not  understand  tiieir  in- 
quiries as  first  presented  to  us.  Our  instructions  to  field  people  will  require  that 
assistance  be  provided  to  the  public  to  help  people  formulate  their  requests 
under  the  Act. 
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Question  17h.  As  you  may  know,  the  House  Senate  Conference  Committee 
approved  a  final  version  of  legislation  (H.K.  12471  j  allowing  agencies  ten  days 
to  respond  initially  to  a  request  for  information,  and  twenty  days  on  appeal. 
Is  the  IKS  prepared  to  meet  the  time  limits  required  by  this  legislation? 

Reply.  We  believe  that  the  lime  liimts  provided  by  the  recent  amendments 
to  the  FOIA  will  be  administratively  burdensome.  Our  experience  indicates  that 
sucli  time  limits  will  be  generally  adequate  in  responding  to  fairly  simple  re- 
quests for  readily  identifiable  documents  where  large  volumes  are  not  involved. 
In  all  probability,  a  large  number  of  requests  will  tit  that  description.  On  the 
other  hand,  the  time  limits  will  be  difficult  to  meet  for  requests  invcjlving  large 
numbers  of  documents  that  have  not  been  previously  screened  for  release.  An 
example  is  a  request  for  any  and  all  investigative  tiles  on  a  particular  person  or 
firm  which  may  require  accumulation  of  vast  amounts  of  documents  and  page- 
by-page  review'  to  prevent  dischtsure  of  niaterials  which  would  interfere  with 
enforcement  proceedings  or  otherwise  be  exempt  under  5  U.S.C.  552(b).  For 
such  requests,  it  will  be  most  difficult  to  make  final  determination  within  the 
time  limits  prescribed.  Although  the  time  limits  will  impose  a  serious  burden 
on  the  Service  and  will  involve  considerable  expense,  every  reasonable  effort  will 
be  made  to  fully  comply  with  the  requirements  of  the  amendments. 

Question  17c.  Are  taxpayer  service  or  otlier  personnel  in  field  offices  provided 
guidance  or  instructions  on  offering  assistance  to  a  person  needing  help  in  form- 
ulating his  request  for  information  and  in  describing  the  records  sought? 

Reply.  Instructions  are  currently  being  developed  that  will  guide  field  per- 
sonnel'on  the  assistance  to  be  provided  persons  needing  help  in  formulating 
Freedom  of  Information  Act  requests.  We  are  also  considering  a  proposal  to 
establish  in  each  Regional  Office,  District  Office,  and  Service  Center  an  appro- 
priately trained  disclosure  representative.  Disclosure  representatives  will  be 
assigned  responsibilities  in  connection  with  local  disclosure  and  Freedom  of 
Information  activities,  including  the  responsibility  for  assisting  the  public  in 
formulating  requests. 

Question  17(1.  Testimony  on  July  31  suggested  that  steps  were  being  taken  to 
imi)lement  procedures  to  regularly  inform  and  authorize  field  offices  to  make 
available  to  the  public  int\)rmation  released  by  the  National  Office  under  the 
Freedom  of  Information  Act.  Please  provide  us  with  any  regulations  or  direc- 
tives issued  on  this  subject,  or  a  target  date  for  their  promulgation.  Has  con- 
sideration been  given  to  establishing  a  similar  procedure  for  releasing  records 
other  than  the  Internal  Revenue  Manual,  perhaps  through  publication  of  a  de- 
scription of  available  but  not  generally  distributed  documents  in  the  Internal 
Revenue  Bulletin? 

Reply.  Authority  for  the  release  of  information  by  our  field  offices  is  being  ex- 
panded by  the  continued  declassification  of  Internal  Revenue  Manual  materials 
and  other  internal  management  documents  issued  locally.  Of  course,  the  field 
officials  have  had  authority  to  make  available  records  that  were  not  subject  to 
statutory  restrictions  or  designated  for  "Official  Use  Only."  That  authority  ex- 
tends to  records  other  than  the  Internal  Revenue  Manual.  As  previously  men- 
tioned, a  training  course  relating  to  internal  management  documents  and  the 
Freedom  of  Information  Act  has  been  conducted  for  field  officials  and  instruc- 
tions relating  to  these  subjects  are  presently  being  processed.  Although  formal 
instructions  have  not  been  released,  field  officials  have  l.een  instructed  to  pro- 
ceed with  declassification  on  the  basis  of  a  draft  of  the  document  containing  de- 
tailed guidelines.  In  addition.  Manual  Transmittals  which  convey  declassifica- 
tion information  to  field  officials  will  continue  to  be  released. 

We  have  considered  publishing  notification  of  materials  released  under  the 
Freedom  of  Information  Act  in  the  Internal  Revenue  Bulletin  :  however,  this  is 
not  an  appropriate  vehicle  for  such  announcements.  The  Internal  Revenue  Bulle- 
tin, while  available  to  the  general  public,  has  a  circulation  limited  primarily  to 
accountants,  attorneys,  and  other  tax  practitioners. 

For  the  most  part,  we  have  relied  on  a  reading  room  index  to  inform  public 
interest  groups,  the  news  media,  individuals  with  a  specific  interest  and  others 
of  the  availability  of  IRS  materials.  The  release  of  new  material  has  been  wide- 
ly publicized  in  Tax  Notes,  published  by  Tax  Analysts  and  Advocates,  and  in 
the  news  media.  Numerous  releases  have  been  announced  in  the  Wall  Street 
Journal. 

To  further  publicize  the  release  of  material  under  the  FOIA.  we  are  designing 
a  procedure  to  notify  the  public  through  news  releases.  Our  public  affairs  people 
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will  evaluate  the  materials  released  to  make  a  determination  of  general  public 
interest. 

Our  public  affairs  and  disclosure  personnel  have  been  available  for  assistance. 
As  we  gain  additional  experience  in  what  documents  or  types  of  records  are  of 
general  inteiest.  we  will  consider  alternative  means  for  preparing  and  distribut- 
ing lists  of  available  documents. 

Question  18.  Witnesses  at  our  earlier  hearing  suggested  that  the  Service  is 
charging  10^  per  page  for  copying  of  printed  nniterial  requested  by  the  public. 
The  proposed  revision  of  the  Freedom  of  Difurmation  Act  ( H.R.  Ili471»,  in 
discussing  availability  of  non-printed  indexes,  provides  that  the  agency  may  not 
charge  more  than  the  "direct  cost  of  duplication."  What  is  the  "'direct  cost"  of 
duplicating  printed  materials  (excluding  overhead,  etc.).  and  will  the  IRS  con- 
sider utilizing  this  standard  for  photocopies  of  printed  materials".' 

Reply.  Since  the  1974  amendments  require  a  uniform  schedule  of  fees  appli- 
cable to  all  constituent  units  of  the  agency  and  defines  "agency"  as  executive 
deijartment,  the  IRS  will  make  charges  for  search  and  duplication  under  the 
schedule  of  fees  promulgated  by  the  Treasury  Department.  The  Treasury  de- 
partment's proposed  regulations  in  this  regard  were  published  in  the  Federal 
Register  on  .Tamiary  l(j.  1975.  A  copy  is  enclosed  as  Exhibit  K. 

(Jiicstion  18a.  Would  it  be  possilile  for  the  public  to  subscribe  to  periodic  inter- 
nal publications  whic-h  must  be  made  available  on  request  but  whicli  are  ordi- 
narily not  promoted  for  sale  to  the  general  public? 

Reply.  Subscri,i)tion  services  for  periodic  Federal  Government  publications 
are  the  responsil)ility  of  the  Government  I'rinling  Office.  The  Govennnenr  Print- 
ing Office  already  sells  subscriptions  to  IRS  Rcf/iihifions  and  the  Werkli/  Kiille- 
tin,  the  latter  being  a  publication  for  announcing  official  rulings,  procedures, 
Treasury  decisions,  legislation,  court  decisions,  and  other  items  of  general  inter- 
est. If  t'hey  were  to  set  up  a  similar  system  for  the  public  portions  of  the  Inter- 
nal Revenue  Manual,  we  w(m]d  be  liappy  to  give  them  our  full  cooperation. 

Also  much  of  the  Internal  Revenue  Manual  is  currently  publislied  for  com- 
mercial distribution  by  two  private  concerns.  Tax  Analysts  and  Advocates  pub- 
lish a  weekly  service  for  tax  practitioners  and  the  press  entitled  Tax  Notes. 
This  piiblication  summarizes  Internal  Revenue  Manual  changes.  Treasury  cor- 
respondence, the  bills  prepared  by  Treasury  with  respect  to  legislation,  and 
Securities  Exchange  Commission  tax  data.  It  offers  a  complete  text  of  any  docu- 
ment summarized.  Commerce  Clearing  House  publishes  the  Internal  Revenue 
Manual  a.s  a  separate  tax  service.  They  have  also  published  certain  Internal 
Revenue  training  courses  and  other  documents  they  considered  to  be  saleable. 

Exhibit  A 

U.S.  Treasury  Department, 

Internal  Revenue  Service, 
Washim/ton,  B.C.,  August  9,  WIJ^. 
Re :  Information  notice  No.  74-23. 

Subject :  Disclosure  of  tax  returns  and  tax  information  to  members  of  the  White 
House  Staff. 

This  is  to  inform  Service  employees  of  the  procedures  M-hich  should  be 
followed  with  respect  for  tax  returns  and  tax  inf(M-mation  from  members  of  the 
White  House  Office.  The  White  House  Office  comprises  the  offices  and  employees 
of  the  staff  of  the  President  required  in  the  performance  of  the  detailed  activi- 
ties incident  to  his  immediate  office.  Any  officer  or  employee  of  the  Internal 
Revenue  Service  who  receives  a  request  for  tax  returns  or  tax  information  from 
a  member  of  the  White  House  Office  shall  promptly  communicate  the  contents 
of  the  request  to  the  Commissioner  through  the  head  of  the  office  in  which  he 
serves.  The  Commis.sioner  will  evaluate  the  request  and  will  ask  the  Assistant 
Commissioner  (Compliance  to  prepare  whatever  reports  may  be  necessary  in  the 
same  manner  as  provided  by  .sections  (1S)30(1)  (li)  and  (3)  of  IRM  1272.  Disclo- 
.sure  of  Official  Information  Handbook.  Only  the  Commissioner,  or.  in  the  absence 
of  the  Commissioner,  the  Deputy  Commissioner,  will  make  the  report,  the  tax 
returns,  or  tax  information  available  to  the  members  of  the  Wliite  House 
Office.  These  procedures  will  be  made  a  part  of  the  Disclosure  of  Official  Infor- 
mation Handbook,  IRM  1272.  The  institution  of  these  procedures  is  intended  to 
include  the  Special  Tax  Check  Report  Program  established  by  Chapter  (19)00 
of  IRM  1272,  Disclosure  of  Official  Information  Handbook.  Pending  revision  and 
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republication  of  Chapter  19(00)  of  IRM  1272,  the  information  submitted  pur- 
suant to  a  rei>ort  under  this  Program  should  be  limited  to  whether  an  individual 
has  filed  income  tax  returns  with  respect  to  the  iumiediately  preceding  three 
years,  has  failed  to  pay  any  tax  within  10  days  after  notice  and  demand,  has 
been  under  any  criminal  tax  investigation  and  the  result  of  such  investigation, 
or  has  been  assessed  a  civil  penalty  for  fraud  or  negligence. 

Donald  C.  Alexander,  Commission n: 

Exhibit  B 

De:partment  of  the  Treasxtry. 

Internal  Revenie  Service, 
Washington.  D.C.,  August  22,  1974. 
Re :  News  Release  Xo.  IR-1413. 

Washington.  D.C. — The  Internal  Revenue  Service  has  issued  formal  instruc- 
tions to  all  of  its  employees  that  place  strict  limitations  on  the  furnishing  of 
tax  returns  and  tax  information  to  the  White  House. 

The  instructions,  which  had  been  previously  conveyed  orally  to  key  IRS 
oflaeials,  provide  that  requests  from  the  White  House  must  be  in  writing  and 
may  be  responded  to  only  by  the  Commissioner  of  Internal  Revenue.  In  the  Com- 
missicmer's  absence,  only  the  Deputy  Commissioner  may  act  for  him  in  this 
regard.  No  other  IRS  officials  will  be  empowered  to  act  in  their  absence. 

The  IRS  action  is  in  accordance  with  testimony  given  by  Commissioner 
Donald  C.  Alexander  on  July  31,  1974  before  the  Subcommittee  on  Administra- 
tive Practice  and  Procedure  of  the  Senate  Judiciary  Committee. 

Copies  of  IRS  Information  Notice  74-23  containing  the  formal  instructions 
and  a  revised  portion  of  the  Internal  Revenue  Manual  dealing  with  Special  Tax 
Check  Reports  are  attached. 

Exhibit  C 

Re  :  Internal  Revenue  Service  Manual  Transmittal  No.  1272-6. 

August  22,  1974. 

PURPOSE 

This  transmits  revised  material  for  IRM  1272,  Disclo.sure  of  OflScial  Informa- 
tion Handbook. 

REMOVAL    AND    INSERTION    OF    PAGES 

i?emoi-e.— Text  (19)00— (19)70  :  (3)  (f) 
Insert.— Text  ( 19)  OO—  ( 19 )  70  :  ( 3 )  ( f ) 

NATURE    OF    CHANGES 

Chapter  (19)00  has  been  revised  to  require  a  written  request  by  a  designated 
official,  who  is  charged  by  the  head  of  the  requesting  agency  with  the  respon- 
sibility for  such  recpiests,  liefore  the  National  Office  will  request  a  si)ecial  tax 
check  report,  and  to  have  the  special  tax  check  report  contain  only  specified  tax 
information  concerning  Chapter  1  of  the  IRC  of  1904. 

Donald  C.  Alexander,  Commissioner. 

(19)00       SPECIAL    TAX    CHECK    REPORT 

(19)00  General. —  (1)  The  National  Office  will  request  tax  check  reports  on 
pro.spective  Presidential  appointees,  on  nominees  for  Presidential  "E"  Awards 
established  by  Executive  Order  1C97S.  and  on  certain  other  persons.  Generally, 
these  tax  records  checks  are  made  to  supplement  investigations  concerning  the 
character,  loyalty,  or  suitability  of  such  prospective  appointees  or  nominees. 
We  cannot  emphasize  too  strongly  the  need  for  prompt,  completed,  and  discreet 
processing  of  these  requests. 

(2)  Requests  for  tax  check  reports  will  be  made  by  the  National  Office  only 
pursuant  to  a  written  request  .signed  by  a  designated  individual  who  is  charged 
by  the  head  of  the  requesting  agency  with  the  responsibility  for  such  requests. 

(3)  Tax  record  checks  should  be  confined  to  taxes  imposed  by  Chapter  1  of 
the  Internal  Revenue  Code  of  1954. 


274 

(4)  When  fielfl  contact  with  the  taxpayer  is  reqnired,  the  Director  may  assign 
any  officer  he  deems  appropriate  to  perform  this  task.  In  this  respect,  any  at- 
tempt to  substantiate  the  filing  of  a  return  by  telephone  is  not  desirable'  and 
should  be  discouraged. 

(5)  If  in  the  judgment  of  the  Director  certain  information  is  of  such  a  nature 
that  it  should  not  bi'  transmitted  by  teletype,  the  report  should  state  that  ad- 
ditional information  is  beins:  forwarded  by  memorandum. 

(11))(X):  TyiH'  "A"'  Rcport.s. —  (1)  Communications  from  the  National  Office  for 
reports  on  prospective  appointees  will  ask  for  a  Type  "X"  Report. 

(2)  District  offices  should  submit  a  telet.vpe  report  to  the  National  Office, 
Attention  :  CP  :D,  within  three  workdays  after  receipt  of  the  request.  The  re- 
port should  be  in  the  format  described  in  (19)50.  If  complete  data  is  not  as- 
sembled within  the  time  limit,  a  report  should  be  sent  containing:  any  partial 
information  available,  and  should  indicate  the  approximate  period  of  tinie  needed 
to  complete  the  report. 

(3)  In  "no  record"  cases  a  field  contact  in  accordance  with  established  pro- 
cedure should  be  made  with  the  taxpayer  to  substantiate  whether  returas  were 
filed  and  to  determine  the  place  of  filing. 

(a)  These  inquiries  should  be  conducted  as  discreetly  as  possible,  giving  no 
indication  to  the  taxpayer  that  anything  other  than  a  routine  check  is  being 
made. 

(b)  Upon  field  contact,  if  the  taxpayer  indicates  he  has  filed  his  returns  in 
another  district,  immediately  teletype  identifying  infor)nation  to  the  District 
Director  and  request  that  a  collateral  Type  "X"  Report  be  submitted  directly 
to  the  National  Office,  Attention :  CP  :D.  Also  advise  the  National  Office  of  such 
action. 

(c)  If  a  field  contact  is  not  desirable,  the  National  Office  teletype  or  other 
communication  will  contain  specific  instructions  that  the  taxpayer  will  not  be 
contacted  under  any  circumstances  for  information  because  of  the  request. 

(4)  In  failure  to  file  cases,  returns  should  not  be  solicited  without  first  con- 
sulting the  Intelligence  Division. 

(19)30:  "i?"  Award  Rrporf.'<.—  (l)  Communications  from  the  National  Office 
for  reports  on  nominees  for  "E"  Awards  will  ask  for  an  "E"  Award  report. 

(2)  District  offices  should  submit  a  report  t-o  the  National  Office  within  five 
workdays  after  receipt  of  the  request.  The  report  should  be  in  the  format  de- 
scribed in  (19)50. 

(a)  If  complete  data  is  not  assembled  within  the  time  limit,  a  report  should 
be  sent  containing  any  partial  information  available,  and  should  indicate  the 
approximate  period  of  time  needed  to  complete  the  report. 

(b)  Reports  should  be  made  by  memorandum  using  the  fastest  available  mail 
service. 

(3)  In  "no  record"  cases,  the  same  procedures  as  prescribed  for  Type  "X" 
Reports  in  (19)20: (3)  should  be  followed. 

(19)40:  Service  Center  Participation.— il)  Because  of  the  transfer  to  service 
centers  of  information  on  outstanding  balances,  and  because  of  the  increasing 
importance  of  service  centers  in  our  over-all  operations,  district  offices  in  pre- 
paring tax  check  reports  should  make  such  arrangements  as  may  be  necessar.v 
with  service  centers  to  obtain  the  required  data  so  that  complete  and  accurate 
reports  will  be  furnished  to  the  National  Office.  This  may  impose  additional  work 
on  district  offices,  but  with  our  decentralized  operations,  the  National  'Office  is 
unable  to  assume  the  responsibility  for  coordinating  all  details  on  individual 
cases  of  this  nature. 

(2)  The  responsibilit.v  for  submitting  tax  check  reports  to  the  National  Office 
will,  therefore,  still  lie  with  the  District  Director  concerned. 

(19)50:  General  Format  of  Reports. —  (1)  The  general  format  for  making 
Type  "X"  Reports.  "E"  Award  Reports,  or  other  similar  reports  follow: 

(a)  Name  or  title  of  report  (Type  "X"  Report)  or  ("E"  Award  Report). 

(b)  Name  and  address  of  person,  firm,  or  organization. 

(c)  Furnish  statements  indicating: 

1  Whether  such  party  has  filed  returns  with  respect  to  taxes  imposed  under 
Chapter  1  of  the  Internal  Revenue  Code  for  not  more  than  the  immediately 
preceding  3  years. 

2  Whether  such  party  owes  any  unpaid  taxes  and.  if  so,  for  what  years. 

3  Whether  such  party  has  been  or  is  under  investigation  of  possibV  criminal 
offenses  under  the  internal  revenue  laws  and  the  result  of  such  investigation. 
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4  Whether  such  party  has  been  assessed  any  penalty  for  fraud  or  negligence. 

(19)00:  Tax  Checks  on  Treasury  Employees. —  (1)  Requests  for  tax  checks 
on  Treasury  employees  (other  than  Internal  Revenue  Service  employees)  will 
be  initiated  by  bureaus  or  offices  of  the  Treasury  by  use  of  Treasury  Department 
Form  TD  4002. 

(2)  District  offices  should  complete  items  10  through  15  of  Form  TD  4002  no 
later  than  10  workdays  after  receipt  of  the  request. 

(3)  If  a  lien  was  filed  (item  11(b) ),  furnish  the  name,  address,  amount,  date 
and  place  of  filing,  and  date  of  release  in  item  15. 

(4)  The  completed  form  should  be  returned  to  the  originating  office  by  use  of 
double-sealed  mailing,  the  inner  envelope  to  be  marked,  "To  Be  Opened  By 
Addressee  Only." 

(5)  In  "no  record"  cases  it  will  not  be  necessary  to  contact  the  taxpayer  un- 
less a  specific  request  is  received  from  the  Treasury  office  concerned.  In  failure- 
to-file  cases,  returns  should  not  be  solicited  without  first  consulting  the  Intelli- 
gence Division. 

(6)  If  district  offices  receive  requests  for  additional  information  regarding 
Items  10  through  15,  the  request,  together  with  the  proposed  reply  to  the  request- 
ing Treasury  office,  should  be  transmitted  to  the  National  Office,  Attention : 
CP:D. 

(19)70:  Tax  Audits  in  Connection  with  Type  "X"  Reports. —  (1)  Treasury  Ad- 
ministrative Circular  189,  dated  May  12,  19G9,  (since  revised)  established  re- 
quirements for  preappointment  tax  audits  on  persons  not  already  on  Treasury 
rolls  selected  for  high-level  positions,  such  as  Heads  of  Treasury  Bureaus,  As- 
sistant Commissioners  of  Internal  Revenue,  and  Presidential  appointments,  in- 
cluding persons  serving  on  Presidential  Committees. 

(2)  The  responsibility  for  initiating  and  coordinating  the  audits  is  assigned 
to  the  Disclosure  Staff,  Office  of  the  Assistant  Commissioner  (Compliance), 
CP:D. 

(3)  When  the  Director,  Office  of  Personnel,  Treasury  Department,  determines 
that  a  tax  audit  on  a  prospective  Treasury  appointee  is  needed,  he  will  ask  the 
Disclosure  Staff  to  initiate  the  audit. 

(a)  The  Disclosure  Staff  will  telephone  the  District  Director  in  whose  district 
the  taxpayer  resides  to  obtain  the  returns  from  the  service  center  or  Federal 
Records  Center  and  to  assign  an  Internal  Revenue  Agent  to  make  the  audit. 

(b)  If  the  prospective  appointee  has  already  moved  from  his  permanent  resi- 
dence to  the  Washington.  D.C.,  area,  it  may  be  advisable  to  ask  the  District 
Director,  Bnltimore  District,  or  the  District  Director,  Richmond  District,  to 
conduct  the  audit. 

(c)  If  a  return  for  one  of  the  open  years  has  been  examined  under  established 
procedures,  it  will  not  be  necessary  to  re-examine  the  return.  However,  a  report 
of  the  previous  audit  should  be  furnished  to  the  Disclosure  Staff. 

(d)  A  regular  Type  "X"  Report  should  be  furnished  as  soon  as  possible  in 
accordance  with  established  procedures  without  waiting  for  the  completion  of 
the  audit. 

(e)  A  supplemental  report  of  the  audit  should  be  furnished  by  telephone  to 
the  Disclosure  Staff  as  soon  as  the  results  are  known.  It  slinnUl  be  confirmed  by 
memorandum  to  which  is  attached  a  copv  of  the  audit  report. 

(f)  Because  of  the  extremely  ti.ght  deadline  in  these  cases,  district  offices  are 
requested  to  make  every  effort  to  complete  the  audit  within  five  workdays  after 
receipt  of  the  request.  If  this  is  not  possiI)le,  a  telephone  or  teletype  report  should 
be  furnished  to  the  Disclosure  Staff  indicating  the  approximate  time  when  the 
audit  will  be  completed. 

[From  the  Fedpral  Register,  \ng.  10,  1974] 

Exhibit  D 
Executive  Order  1180.5 

inrpkctton  by  prksidknt  ano  okrtain  designated  employees  of  the  white  house 
office  of  tax  returns  made  under  the  internal  revenue  code  of  1954 

Bv  virtue  of  the  authority  vested  in  me  as  President  of  the  ITnited  States,  and 
in  the  interest  of  protecting  the  light  of  taxpayers  to  privacy  and  confidentiality 
regarding  their  tax  affairs  consistent  with  proper  internal  mana.gement  of  the 
Government,  and  in  the  further  interest  of  maintaining  the  integrity  of  the  self- 
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assessment  system  of  Federal  taxation,  it  is  hereby  ordered  that  any  return,  as 
defined  in  Section  301.6K)3( a)-l  of  the  Treasury  Regulations  on  Procedure  and 
Administration  ( 26  CFR  Part  301)  as  amended  from  time  to  time,  made  by  a  tax- 
payer in  respect  of  any  tax  described  in  Section  301.6103 (a) -1(a)  (2)  of  such 
re.yulations  shall  be  delivered  to  or  open  to  inspection  by  the  President  only  upon 
written  request  signed  by  the  President  personally. 

Any  such  request  for  delivery  or  inspection  shall  be  addressed  to  the  Secretary 
of  the  Treasury  or  his  delegate  and  shall  state:  (i)  the  name  and  address  of 
the  taxpayer  whose  return  is  to  be  inspected,  (ii)  the  kind  of  return  or  returns 
which  are  to  be  inspected,  and  (iii)  the  taxable  period  or  periods  covered  by  such 
return  or  returns. 

In  any  such  reipiest  for  delivery  or  inspection,  the  President  may  designate  by 
name  an  employee  or  employees  of  the  White  Hou.se  Office  who  are  authorized  on 
behalf  of  the  President  to  receive  any  .such  return  or  make  such  inspection,  pro- 
vided that  the  President  will  not  so  designate  an  employee  unless  such  employee 
is  the  holder  of  a  Presidential  commission  whose  annual  rate  of  l>asir  pay  equals 
or  exceeds  the  annual  rate  of  basic  pay  prescribed  by  5  U.S.C.  5316.  No  disclosure 
of  such  return,  or  any  data  contained  therein  or  derived  therefi'om  shall  be  made 
by  such  employee  except  to  the  President,  without  the  written  direction  of  the 
President. 

All  persons  obtaining  access  to  such  return,  or  any  data  contained  therein  or 
derived  therefrom  sliall  in  all  respects  be  .subject  to  the  provisions  of  26  U.S.C. 
6103,  as  amended. 

Gerald  R.  Fokd, 
The  White  House,  September  20, 1974. 


Exhibit  E 

Department  of  the  Treasury, 

Internal  Revenue  Service, 
Washinffton,  B.C.,  September  20,  1974. 
Hon.  Edward  M.  Kennedy, 
U.S.  Senate,  Watsliington,  B.C. 

Dear  Senator  Kennedy  :  As  you  know,  the  Internal  Revenue  Code  contains 
strict  provisions  limiting  the  disclosure  of  taxpavers'  affairs  except  in  certain 
specified  situations.  These  provisions  require  the  Internal  Revenue  Service  to 
take  particular  care  that  inquiries  about  a  taxpayer  are  either  authorized  by  the 
taxpayer  or  come  within  the  statutory  and  regidatory  exceptions  to  the  disclosure 
prohibitions. 

Frecjuently,  a  taxpayer  who  feels  that  the  IRS  has  not  treated  him  or  her 
properly  will  ask  either  his  Congressman  or  Senator  to  l(;ok  into  the  matter.  This 
is  a  time-honored  custom,  and  we  believe  that  the  elected  officials  in  question 
pertV»rm  a  valualile  finiction.  both  to  the  constituent  and  to  the  IRS,  in  ascertain- 
ing what  the  problem  is  and  ensuring  that  the  causes  of  the  problem  are  dealt  with 
as  appropriate. 

This  function  of  elected  officials  can,  however,  conflict  with  the  IRS'  obligation 
to  maintain  the  confidentiality  of  taxpayers'  affairs.  Thus,  it  is  essential  that  IRS 
persfinnel  be  assured  that  a  particular  impiiry  has  been  authorized  by  the  tax- 
payer, and  that  our  response  is  limited  to  only  that  information  which  the  tax- 
payer con.sents  to  liave  disclosed. 

In  view  of  these  competing  considerations,  the  IRS  earlier  this  year  prepared 
an  instruction  sheet  to  all  employees  involved  in  responding  to  Congressional 
inquiries.  A  copy  of  tliese  instructions  is  enclosed.  As  you  can  see  from  these 
instructions,  it  has  been  necessary  to  adopt  rather  rigid  requirements  of  verifica- 
tion. We  believe  that  the  law  and  the  taxpayers'  basic  right  of  privac.y  demand 
that  we  do  no  less.  Yon  may  wish  to  bring  these  instructions  to  the  attention 
of  your  staff  personnel  who  are  involved  in  this  area. 

I  would,  of  course,  certainly  appreciate  receiving  any  comments  or  suggestions 
you  ma.v  have  on  this  problem. 
Sincerely, 

Donald  C.  Alexander. 
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Exhibit  E 

May  6,  1974. 
Re  Internal  Revenue  Service  Manual  Supplement  No.  12G-S8 
Subject :   Disclobure  of  tax  information  in  answering  congressional  inquiries. 

Section  1.  Purpose 

The  purpose  of  this  Manual  Supplement  is  to  provide  instructions  concerning 
the  disclosure  of  tax  information  in  response  to  Congressional  incjuiries  in  the 
absence  of  a  formal  power  of  attorne.v  from  the  taxpayer  or  the  filing  of  a  tax 
information  authorization  .signed  by  the  taxpayer.  These  instructions  are  intended 
to  maintain  the  highest  possible  degree  of  privacy  for  taxpayers.  They  should 
not  be  construed  in  any  way  to  inhibit  a  taxpayer's  right  to  correspond  with  his 
elected  representatives. 

SECTION    2.    BACKGROUND 

In  some  instances  when  a  taxpayer  communicates  with  a  member  of  Congress 
about  some  action  tlie  Service  has  taken  or  failed  to  take  with  respect  to  his 
tax  matters,  he  does  not  provide  the  member  of  Congress  with  a  tax  authorization 
signed  by  the  taxpayer  nor  does  he  execute  a  formal  power  of  attorney  authoriz- 
ing the  member  of  Congress  to  obtain  information  about  his  tax  matters.  In  such, 
a  situation,  the  Service  takes  the  po.-^ition  that  the  taxpayer  has  made  a  limited 
waiver  of  the  privilege  of  confidentiality  with  respect  to  his  tax  aiSairs,  and  there 
is  no  legal  restriction  preventing  the  Service  from  disclosing  specific  information 
required  to  place  in  proper  context  the  matter  on  which  the  privilege  has  been 
waived.  A  taxpayer's  waiver  of  privilege  as  to  a  portion  of  his  tax  affairs  does  not 
legalize  or  justify  disclosure  of  all  of  his  tax  affairs.  Indeed,  the  Service  should 
limit  its  resiKjnse  to  the  factual  situation  presented  by  the  taxpayer  and  disclose 
only  that  information  required  to  do  so. 

SECTION    3.    GENERAL 

A  member  of  Congress,  in  his  individual  capacity,  is  entitled  to  only  that  in- 
formation which  is  available  to  any  person  inquiring  about  the  tax  matters  of  a 
third  party.  The  disclosure  of  tax  information  in  most  cases  may  be  made  only 
in  accordance  with  26  U.S.C.  6103  and  7213.  corresponding  provisions  of  the 
regulations  in  Part  301  on  Procedure  and  Administration,  18  U.S.C.  1905,  and 
5  U.S.C.  552,  and  Manual  instructions  and  Delegation  Orders.  The  manner  and 
extent  to  which  such  information  may  be  furnished  is  contained  in  IRM  1272, 
Disclosure  of  Official  Information  Handbook ;  in  Part  601,  Statement  of  Pro- 
cedural Rules;  regulations  26  CFR  301.9000-1;  and  Delegation  Orders  No.  83 
and  86  (revised).  The  requirements  concerning  tax  information  authorizations 
from  taxpayers  are  in  26  CFR  601.502(c)  (2),  Conference  and  Practice  Require- 
ments. Generally,  all  of  the  aforementioned  provide  that  tax  return  information 
submitted  by  the  taxpayer  and  all  information  oral  or  written  which  the  Service 
obtains  in  its  investigation  or  examination  of  such  returns  are  protected  from 
disclosure  except  as  provided  by  the  law  and  regulations. 

SECTION    4.    TELEPHONE   INQUIRIES 

Sometimes  a  member  of  Congress,  or  a  member  of  his  staff,  will  make  a  tele- 
phone inquiry  on  behalf  of  a  taxpayer.  In  such  a  situation,  the  Service  requires 
the  member  to  send  the  taxpayer's  correspondence,  which  then  furnishes  us  with 
a  clear  understanding  of  the  extent  of  the  waiver  of  privilege.  The  Service  will 
not  disclose  information  absent  such  correspondence  or,  as  an  alternative,  the 
Service  will  request  permission  of  the  member  of  Congress  to  deal  directly  with 
the  taxpayer  and  provide  disclosable  feedback  if  requested. 

SECTION    5.   CONGRESSIONAL  INQUIRY  ACCOMPANIED   BY   TAXPAYER'S    CORRESPONDENCE 

.01  If  the  member  of  Congress  encloses  with  his  letter  an  authorization  or  a 
request  from  his  constituent  asking  him  to  secure  information  concerning  the 
constituent's  tax  matters,  it  is  permissible  to  furnish  the  member  information 
about  the  specific  matter  disclosed  by  the  taxpayer. 
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.02  In  each  case,  judgment  must  be  used  in  deciding  how  much  information 
should  be  disclosed.  For  example : 

1  If  a  constituent  writes  to  a  member  complaining  about  some  collection  action 
taken  by  the  Service,  it  is  likely  that  the  constituent  does  not  intend  for  a  full 
disclosure  to  be  made  of  all  his  financial  affairs  as  shown  on  income  tax  returns, 
or  other  records  which  he  has  furnished  the  Service.  Our  reply  should  deal  as 
specifically  as  possible  with  the  issues  raised  by  the  taxpayer  and  avoid  informa- 
tion concerning  the  taxpayer's  financial  status  or  the  amount  of  his  unpaid 
liabilities.  For  example,  if  it  is  the  case,  the  member  may  be  told  that  there  are 
unpaid  taxes,  that  the  taxpayer  did  not  fulfill  his  agreement,  and  that  after  full 
consideration  of  the  taxpayer's  rights,  enforced  collection  action  became  neces- 
sary. Information  to  counteract  specific  allegations  about  our  collection  actions 
may  also  be  disclosed,  if  required  to  correct  the  record. 

2  A  .similar  type  of  response  might  be  appropriate  where  the  taxpayers  com- 
plain about  certain  audit  activity  or  subsequent  assessments.  In  a  case  of  this 
type,  the  member  could  be  told,  if  it  is  the  case : 

(a)  how  the  taxpayer's  legal  rights  had  been  observed; 
<b)  of  the  required  statutory  notices  sent  to  him ; 

<c)  that  he  either  agreed  to  the  assessment  or  did  not  avail  himself  of  his 
appeal  rights ;  and 

(d)  under  which  section  of  the  law  the  additional  assessment  was  made. 

SECTION  6.  CONGRESSIONAL  INQUIRY  UNACCOMPANIED  BY  TAXPAYER'S  CORRESPONDENCE 

.01  If  a  member  of  Congress  does  not  enclose  with  his  letter  an  authorization 
or  a  request  from  his  constituent  asking  him  to  secure  information  concerning 
the  constituent's  tax  matters,  the  disclosure  restrictions  shown  in  Section  3 
generally  prohibit  our  providing  such  information.  In  such  situations,  it  will  be 
necessary  to  communicate  with  the  member  of  Congress  and  ask  that  he  provide 
you  with  a  copy  of  the  taxpayer's  request.  The  member  of  Congress  should  be 
advised  that  it  is  necessary  for  the  Service  to  have  such  information  since  the 
'precise  circumstances  and  extent  of  the  taxpayer's  waiver  determine  whether 
and  to  what  extent  the  Service  can  or  should  disclose  related  information.  An 
alternative  approach  should  be  to  request  permission  of  the  member  of  Congress 
to  deal  directly  with  the  taxpayer  and  provide  disclosable  feedback  if  requested. 

.02  If  the  member  of  Congress  does  not  provide  a  copy  of  the  taxpayer's  re- 
quest, our  response  must  necessarily  be  limited  to  avoid  an  unauthorized  dis- 
closure of  tax  information.  We  should,  at  a  minimum,  advise  the  member  of 
Congress  why  a  particular  disclosure  of  tax  information  may  not  be  made  and 
the  procedures  concerning  how  the  information  may  be  obtained. 

SECTION    7.    CONGRESSIONAL  INQUIRY   INVOLVING   COUBT   CASES 

.01  If  a  member  of  Congress  inquires  about  a  pending  court  action  (other 
than  before  the  United  States  Tax  Court)  involving  his  constituent,  such  inquiry 
should  be  referred  to  Chief  Counsel  for  reply  or  for  reference  to  the  Department 
of  .Justice  for  reply,  or  for  coordination  purposes. 

.02  If  a  member  of  Congress  inquires  about  a  constituent's  Tax  Court  case 
jointly  under  Commissioner  and  Chief  Counsel  jurisdiction,  information  in  the 
"public  record"  (taxpayer's  petition,  statutory  notice  of  deficiency,  answer,  reply, 
etc. )  may  be  used  or  enclosed  in  response  to  such  inquiry  after  coordination  with 
Counsel. 

.03  If  a  member  of  Congress  inquires  about  a  constituent's  Tax  Court  case 
under  the  sole  jurisdiction  of  Chief  Counsel,  such  inquiry  should  be  referred  to 
Chief  Counsel  for  reply. 

SECTION    8.    SPECIAL  INSTRUCTIONS 

In  all  discosure  decisions  involved  in  responding  to  members  of  Congress  and 
other  similar  requests,  the  particular  fact  situation  must  be  carefully  studied 
and  the  appropriate  legal  and  policy  considerations  applied  to  determine  how 
much  information,  if  any,  may  be  disclosed.  While  the  Service  desires  to  be 
responsive  to  members  of  Congress  when  they  are  acting  on  behalf  of  their 
constituents,  the  Service  is  governed  by  the  law  and  regulations  concerning  the 
disclosure  of  tax  information. 
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SECTION    9.    EFFECT   ON   OTHER   DOCUMENTS 

This  information  will  be  included  in  a  new  chapter  (25)00,  "Disclosure  of 
Tax  Information  in  Answering  Congressional  Inquiries",  of  IRM  1272,  Disclosure 
of  Official  Information  Handbook.  This  effect  should  be  annotated  by  pen  and  ink 
in  the  Table  of  Contents  following  (24)r)0,  with  a  reference  to  this  Supplement. 

Donald  C.  Alexander,  Commissioner. 


Exhibit  F 

November  13, 1974. 

Re  :  Internal  Revenue  Service  Manual  Supplement  No.  48G-225. 
Subject :  Suspension  of  sensitive  case  reporting  system. 

section  1.  purpose 

The  Sensitive  Case  Reporting  System  has  been  suspended  and  will  remain 
suspended  until  a  modified  and  curtailed  system  has  been  developed  and  imple- 
mented. Pending  development  and  implementation  of  a  new  Reporting  System, 
field  offices  should  keep  approi)riate  management  levels  advised  of  matters  sig- 
nificant to  tax  administration. 

SECTION    2.    effect  ON  OTHER  documents 

Section  (12)30  of  IRM  4810.  Audit  Reports  Handbook:  IRM  5132;  Subsection 
132  of  IRM  5(17)00,  IDRS  Handbook  :  IRM  8(23)41  and  IRM  9551  are  amended 
and  supplemented  and  should  be  so  annotated  by  pen  and  ink  with  a  reference 
to  this  Supplement. 

Donald  C.  Alexander,  Commissioner. 


[From  the  Federal  Register,  Dec.  10,  1974] 

Exhibit  G 

DEPARTMENT  OF  THE  TREASURY— 

Internal  Revenue  Service 

(26  CFR  Part  601) 

Statement  of  Procedural  Rules 

proposed  procedural  rules  with  respect  to  public  inspection 
op  certain  rulings  and  determination  letters 

Notice  is  hereby  given  that  the  rules  of  procedure  set  forth  in  tentative  form 
below  are  proposed  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue. 
Prior  to  the  final  adoption  of  such  rules,  consideration  will  be  given  to  any  com- 
ments pertaining  thereto  which  are  submitted  in  writing  (preferably  six  copies) 
to  the  Commissioner  of  Internal  Revenue  Service.  Attention  :  CO  :LR  :T,  Washing- 
ton, D.C.  20224,  by  January  10,  1975.  Pursuant  to  26  CFR  601.601(b),  designations 
of  material  as  confidential  or  not  to  l)e  disclosed,  contained  in  such  comments, 
will  not  be  accepted.  Thus,  a  person  submitting  written  comments  should  not  in- 
clude therein  material  that  he  considers  to  be  confidential  or  inappropriate  for 
disclosure  to  the  public.  It  will  be  presumed  by  the  Internal  Revenue  Service 
that  every  written  comment  submitted  to  it  in  response  to  this  notice  of  pro- 
posed rule  making  is  intended  by  the  person  submitting  it  to  be  subject  in  its 
entirety  to  public  inspection  and  copying  in  accordance  with  the  procedures  of  26 
CFR  001.702 (d)  (9).  Any  person  submitting  written  comments  who  desires  an 
opportunity  to  comment  orally  at  a  public  hearing  on  these  proposed  procedural 
rules  should  submit  his  request,  in  writing,  to  the  Commissioner  by  January  10, 
1975.  In  such  case,  a  public  hearing  will  be  held,  and  notice  of  the  time,  place, 
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and  date  will  be  published  in  a  subsequent  issue  of  the  Federal  Register,  un- 
less the  person  or  persons  who  have  requested  a  hearing  withdraw  their  re- 
quests for  a  hearing  before  notice  of  the  hearing  has  been  tiled  with  the  Office  of 
the  Federal  Register. 

Donald  C.  Alexander,  Commissioner. 

This  document  contains  proposed  amendments  to  the  Statement  of  Procedural 
Rules  (26  CFR  Part  601).  The  proposed  amendments  relate  to  the  public  inspec- 
tion of  certain  rulings  and  determination  letters  in  order  to  implement  the  policy 
announced  by  the  Internal  Revenue  Service  in  IR-14U9,  dated  August  9,  1974,  to 
open  such  material  to  public  inspection.  This  document  takes  into  account  com- 
ments from  interested  parties  which  were  solicited  by  IR-1409. 

These  proposed  amendments  authorize  the  prospective  disclosure  of  certain 
rulings,  determination  letters,  and,  in  certain  cases,  acknowledgements  of  with- 
drawal of  requests  for  rulings  or  determination  letters  that  are  issued  by  the 
Internal  Revenue  Service.  The  rulings  which  are  the  subject  of  these  proposed 
amendments  include  rulings  necessitated  by  certain  provisions  of  the  Internal 
Revenue  Code  of  1954,  such  as,  for  example,  sections  367,  442,  and  446(e).  How- 
ever, the  proposed  amendments  do  not  apply  to  such  documents  that  are  issued 
in  the  employee  plan  area  or  in  response  to  an  application  for  exemption  under 
section  501(a)  in  order  to  allow  the  Internal  Revenue  Service  to  consider  further 
the  extent  to  which  the  procedures  required  by  these  proposed  amendments 
should  apply  to  such  material.  The  proposed  amendments  also  do  not  apply  to 
earnings  and  profits  determinations  made  pursuant  to  Rev.  Proc.  65-10,  1965- 
1  C.B.  738. 

In  general,  these  proposed  amendments  provide  for  public  inspection  be- 
ginning approximately  30  days  after  the  issuance  of  the  ruling,  determination 
letter,  or  acknowledgement  of  withdrawal  of  a  request  for  a  ruling  or  deter- 
mination letter.  Furthermore,  in  certain  cases,  a  delay  in  public  inspection 
may  be  granted  for  an  additional  period  not  to  exceed  13  weeks. 

The  Internal  Revenue  Service  will  make  available  for  public  inspection  the 
full  text,  including  identifying  information,  of  the  documents  authorized  to  be 
open  to  public  insix'ction  by  these  proposed  amendments ;  however,  these  pro- 
posed amendments  do  provide  procedures  for  protecting  trade  secrets  and 
national  defense  or  foreign  policy  secrets. 

A  new  subparagraph  (16),  as  added  to  §  601.201(e),  sets  forth  additional 
instructions  to  persons  requesting  rulings  or  determination  letters.  Under  these 
additional  instructions,  a  request  for  a  ruling  or  determination  letter  must  also 
contain : 

( 1 )  A  waiver  of  confidential  treatment, 

(2)  If  applicable,  a  declaration  that  certain  information  is  a  trade  secret. 

(3)  A  declaration  whether  or  not  any  matter  is  a  national  defense  or  foreign 
policy  secret. 

(4)  An  affirmation  under  penalties  of  perjury, 

(5)  A  prominent  indication,  on  the  first  page  of  the  request,  of  each  section 
of  the  Internal  Revenue  Code,  related  statute,  or  tax  treaty  to  which  the  request 
relates,  and 

(6)  If  desired,  a  request  for  delay  of  public  inspection. 

Pursuant  to  existing  S  601.201(e)  (8),  any  request  for  a  ruling  or  determination 
letter  that  does  not  comply  with  these  additional  instructions,  as  well  as  those 
provisions  already  in  §  601.201(e),  will  be  acknowledged,  and  the  require- 
ments that  have  not  been  met  will  be  pointed  out. 

A  new  subparagraph  (17)  (i),  as  added  to  §  601.201(e),  describes  the  form 
and  manner  in  which  a  waiver  of  confidential  treatment  must  be  made.  Such 
a  waiver  is  a  blanket  waiver,  except  for  information  that  is  contended  to  be  a 
trade  secret  or  national  defense  or  foreign  policy  secret.  Information  is  not  a 
trade  secret  merely  because  it  is  commercial  or  financial  information.  Accord- 
ingly, commercial  or  financial  information  olitained  from  the  person  requesting 
the  ruling  or  determination  letter  is  not  excluded  from  the  waiver  and  will  not 
be  withheld  from  public  inspection. 

The  Internal  Revenuse  Service  will  withhold  from  public  inspection  and  copy- 
ing any  material  which  it  determines  is  a  trade  secret  or  national  defense  or 
foreign  policy  secret.  The  language  of  the  declaration  in  §  601.201(e)  (16)  (iii) 
that  is  required  for  withliolding  national  defense  or  foreign  policy  information 
is  derived  from  Pub.  L.  93-502  which  amends  the  Freedom  of  Information 
Act  (5U.S.C.  552). 
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The  proposed  amendments  would  add  a  new  subparagraph  (17)  (ii)  to- 
§  G01.201<e)  which  would  describe  the  manner  for  submitting  a  declaration 
that  cerain  information  is  a  trade  secret  or  a  declaration  whether  such  request 
contains  a  national  defense  or  foreign  policy  secret. 

The  proposed  amendments  would  add  a  new  subparagraph  (18)  to  §  601.201(e) 
which  would  describe  the  form  and  manner  in  which  an  affirmation  must  be 
submitted. 

The  proposed  amendments  would  add  a  new  subparagraph  (19)  to  §  601.201  (e) 
which  would  describe  the  manner  in  which  a  reipiest  for  delay  in  public  inspec- 
tion must  be  made  and  the  standard  the  Internal  Revenue  Service  will  use  in 
accepting  or  rejecting  such  a  request. 

The  proposed  amendments  would  add  a  new  subparagraph  (2)  to  §  601.201  (j  ), 
relating  to  withdrawals  of  requests  ft)r  rulings  or  determination  letters,  which 
would  describe  the  consequences  in  the  event  of  a  withdrawal  of  such  re(iuest 
because  the  Service  rejects  in  whole  or  in  part  a  declaration  that  certain  infor- 
mation is  a  trade  secret,  a  declaration  whether  such  request  contains  national 
defense  or  foreign  policy  secrets,  or  a  request  for  delay  in  public  inspection. 

The  proposed  amendments  would  revise  paragraph  (1)  of  §  (>01.201  to  clarify 
the  fact  that  a  taxpayer  may  not  rely  upon,  use,  or  cite  as  precedent  any  ruling 
issued  to  another  taxpayer.  (Pursuant  to  §  601.201  (m),  determination  letter.s^ 
will  be  given  the  .same  effect  as  rulings  decsribed  in  S  601.201(1).)  A  new 
§  601.703(e).  would  put  the  public  on  notice  of  the  provisions  of  §()01.201  (1)  or 
(m)  by  providing  for  a  statement  to  be  placed  by  the  Internal  Revenue  Service 
on  each  page  of  the  material  authorized  by  these  proposed  amendments  to  be 
open  to  public  inspection. 

The  proposed  amendments  would  add  to  §  601.702  a  cross-reference  to  a  new 
§  601.703. 

New  §  601.703  would  provide  rules  with  respect  to  public  inspection  of  cer- 
tain rulings,  determination  letters,  and  related  documents. 

Paragraph  (b)  (5)  (ii)  of  the  new  section  is  "reserved"  pending  further  con- 
sideration whether  the  index  should  be  a  cumulative  index  and  how  frequently 
the  index  should  be  cumulated. 

Paragraph  (c)  of  the  new  section  described  the  place  and  procedure  for  pub- 
lic inspection  and  copying  of  all  material  authorized  to  be  open  to  public  inspec- 
tion and  copying  by  these  amendments. 

Paragraph  (d)  of  the  new  .section,  relating  to  records  retention,  is  "reserved". 
Further  consideration  is  contemplated  as  to  whether  material  authorized  to  be 
open  to  public  inspection  and  copying  by  these  proposed  amendments  should 
be  retained  or  destroyed  after  a  period  of  time  and  how  long  such  period 
should  be. 

Proposed  Amendments  to  the  Statement  of  Procedural  Rules.  In  order  to 
provide  rules  with  resi^ect  to  public  inspection  and  copying  of  rulings  and  deter- 
mination letters,  the  following  proposed  amendments  are  made  to  the  Statement 
of  Procedural  Rules  (26  CFR  Part  601)  : 

Part  601 — Statement  of  Procedtjrai.  Rules 

Paragraph  1.  Section  601.201  is  amended  by  adding  subparagraphs  (16),  (17), 
(18),  and  (19)  at  the  end  of  paragraph  (e)  and  by  revising  paragraph  (j),  the 
first  sentence  of  paragaraph  (1)(1),  paragraph  (n)(2)(i),  and  the  first  sen- 
tence of  paragraph  (o)(2)(i).  These  added  and  revi.sed  provisions  read  as 
follows : 

SECTION     6  01.201     RULINGS    AND    DETERMINATION    LETTERS 

(e)  Instructions  to  taxpayers.  *  *  * 

(16)  A  request  for  a  ruling  or  determination  letter  to  which  §  601.703  would 
apply  and  which  is  filed  with  the  Internal  Revenue  Service  after  the  close  fif 
business  on  (the  date  this  amendment  is  published  in  the  Federal  Register  as 
a  final  document)  must  also  contain — 

(i)  A  waiver  of  confidential  treatment  in  the  manner  described  in  paragraph 
(e)  (17)  (i)  of  this  section. 

(ii)  If  applicable,  a  declaration  that  certain  information  is  a  trade  secret 
(as  defined  in  §  001.703(b)  (b) ),  submitted  in  the  manner  described  in  para- 
graph (e)  (17)  (ii)  of  this  section, 

(ill)  A  declaration,  submitted  in  the  manner  described  in  paragraph  (e)  (17) 
(ii)  of  this  section,  stating  either  that  no  matter  in  the  request  or  accompany- 
ing exhibits  is,  or  that  certain  designated  matter  therein  is,  specifically  author- 
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Ized  under  criteria  establislied  by  an  Executive  order  to  be  kept  secret  in  tlie 
interest  of  national  defense  or  foreign  policy  and  is  in  fact  classified  pursuant 
to  such  Executive  order, 

(iv)  An  afBrmation  in  the  form  and  manner  described  in  paragraph  (e)  (18) 
of  this  section. 

(v)  A  prominent  indication,  on  the  first  page  of  the  request,  of  each  section 
of  the  Internal  Revenue  Code,  related  statute,  or  tax  treaty  to  which  the  request 
relates,  or  such  other  indication  in  such  other  manner  as  the  Commissioner  may 
from  time  to  time  require,  and 

(vi)  If  desired,  a  request  for  delay  of  public  inspection  in  the  manner  de- 
scribed in  paragraph  (e)  (19)  of  this  section. 

(17)  (i)  The  waiver  of  confidential  treatment  referred  to  in  paragraph 
(e)(16)(i)  of  this  section  shall  be  made  by  written  statement  in  the  request 
signed  by  or  for  the  person  making  the  request  and  all  other  persons  whom  the 
Internal  Revenue  Service  shall  determine  may  have  a  direct  interest  in  main- 
taining the  confidentiality  of  information  in  the  request.  The  waiver  shall  state 
that  each  such  person  "expressly  waives  any  right  to  confidential  treatment  with 
respect  to  the  request,  all  information  and  correspondence  in  connection  with  the 
request,  all  information  contained  in  the  ruling,  determination  letter  or  acknowl- 
edgement of  withdrawal  issued,  and  all  other  materials  included  in  the  file  con- 
nected with  the  request,  the  ruling,  the  determination  letter  or  acknowledgement 
of  withdrawal.  The  waiver  may  be  made  using  words  substantially  similar  to 
those  in  the  preceding  statement.  A  waiver  of  confidential  treatment  is  not 
required — • 

(A)  With  respect  to  trade  secrets  or 

(B)  With  respect  to  national  defense  or  foreign  policy  information  specifically 
authorized  under  criteria  established  by  an  Executive  order  to  be  kept  secret. 

A  waiver  may  make  reference  to  a  declaration  referred  to  in  paragraph 
(e)  (17)  (ii)  of  this  section. 

(ii)  The  declaration  referred  to  in  paragraph  (e)  (16)  (ii)  or  (ill)  of  this 
section  shall  be  made  in  a  separate  document  attached  as  an  exhibit  to  the  re- 
quest for  a  ruling  or  determination  letter.  The  declaration  shall  contain  the  in- 
formation desired  to  be  withheld  from  public  inspection  and  include  the  reasons 
for  the  position  that  the  information  is  the  type  which  will  be  withheld  from 
public  inspection  pur.suant  to  §  601.703(b)  (2)  (i)  or  (ii).  Such  information  shall 
not  appear  anywhere  in  the  request  for  a  ruling  or  determination  letter  or  ac- 
companying documents  except  in  the  declaration.  The  declaration  shall  refer 
specifically  to  the  relevant  portions  of  the  request  for  a  ruling  or  determination 
letter  and  shall  describe  fully  how  the  information  contained  in  the  declaration 
is  relevant  to  the  request.  Any  obtainable  corroborative  evidence  therefor,  such 
as  a  letter  from  an  appropriate  government  agency  confirming  that  certain  in- 
formation is  specifically  authorized  under  criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of  national  defense  or  foreign  policy  and 
is  in  fact  properly  classified  pursuant  to  such  Executive  order,  shall  also  be  sub- 
mitted. See  paragi-aph  (j)(2)  of  this  section  for  applicable  procedures  in  the 
event  that  either  declaration  is  rejected. 

(IS)  The  aflirmation  referred  to  in  paragraph  (e)  (16(iv)  of  this  section 
shall  be  set  forth  following  the  signature  at  the  end  of  each  request  for  a  ruling 
or  determination  letter  and  any  subsequent  submission  with  respect  thereto, 
shall  be  made  by  or  for  the  person  making  the  request  under  penalties  of  perjury, 
and  .shall  be  separately  signed.  The  signed  declaration  must  be  in  the  following 
form : 

Under  the  penalties  of  perjury  I  declare  that  I  have  examined  the  state- 
ment of  facts  presented  in  this  request  and  in  any  accompanying  exhibits 
and  statements  and,  to  the  best  of  my  knowledge  and  belief,  they  are  true, 
correct,  and  complete. 
In  addition,  if  the  request  for  the  ruling  or  determination  letter  of  subsequent 
submission  with  respect  thereto  is  prepared  by  the  autliorized  representative 
of  the  person  making  the  request,  such  authorized  representative  shall  submit 
a  signed  declaration  under  penalties  of  perjury  stating  that  he  prepared  the  re- 
quest and  accompanying  documents  or  subsequent  submission  and  to  the  best  of 
his  knowledge  that  the  statement  of  facts  contained  therein  is  true,  correct, 
and  complete. 

(1!S)  The  request  for  delay  of  public  inspection  referred  to  in  paragraph  (e) 
(16)  (vi)  of  this  section  shall  be  made  in  a  separate  letter  attached  to  the  re- 
quest for  a  ruling  or  determination  letter.  The  request  shall  contain  a  statement 
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setting  forth  the  reasons  for  requesting  delay  of  public  inspection.  The  burden 
will  be  ou  the  ijerson  requesting  the  ruling  ur  determination  letter  to  establish 
clearly  that  the  delay  in  public  inspection  will  prevent  serious  harm  to  any 
person  or  is  necessary  to  prevent  a  violation  of  laW;  i^Iorepver;,  any  delay  of 
public  inspection  will  be  limited  to  the  minimum  period  necessary  under  the 
circumstances.  In  no  event  shall  the  requested  delay  exceed  lii  weeks  in  addi- 
tion to  the  period  for  delay  of  public  insi>ection  provided  by  §  601.703(b)    of 
approximately  30  days  after  the  ruling,  determination  lettei;,  or  acknowledge- 
ment of  withdrawal   (described  in  paragraph   (j)(l)  of  this  section)  is  issued. 
If  the  Internal  Revenue  Service  determines  that  the  request  for  delay  of  public 
inspection  is  reasonable  and  adequately  substantiated,  the  request  will  be  granted 
and  the  person  making  the  request  will  be  so  advised.  See  paragraph  (j)  (2)  of 
this  section  for  applicable  procedures  in  the  event  that  the  request  is  rejected, 
(j)  Withdraivals  of  requeists.  (1)  The  taxpayer's  request  for  a  ruling  or  a  de- 
termination letter  may  be  withdrawn  at  any  time  prior  to  the  signing  of  the 
letter  of  reply  and  the  withdrawal  will  be  acknowledged  in  writing.  However, 
in  such  a  case,  in  the  discretion  of  the   Internal  Revenue  Service,  the  letter 
acknowledging  withdrawal  with  resi»ect  to  a  request  for  a  ruling  or  determina- 
tion letter  tiled  with  the  Internal  Revenue  Service  after  the  close  of  business 
on   (the  date  this  amendment  is  published  in  the  Federal  Register  as  a  final 
document)    may  discuss  the  issues  raised  and  the  proposed   respon.se  by   the 
Service  and  the  National  Office  may  furnish  its  views  to  the  district  director 
whose  office  has  or  will  have  audit  jurisdiction  of  the  taxpayer's  return.  The 
information  submitted  will  be  considered  by  the  district  director  in  a  subse- 
quent audit  or  examination  of  the  taxpayer's  return.  Even  though  a  request  is 
withdrawn,  all  correspondence  and  exhibits  will  be  retained  in  the  Service  and 
may  not  be  returned  to  the  taxpayer.  For  rules  as  to  public  inspection  of  a  letter 
of  acknowledgement  of  withdrawal,  see  §  601.703.  The  provisions  of  paragraph 
(1)  or  (m)  of  this  section  shall  apply  with  respect  to  not  treating  an  acknowl- 
edgement of  withdrawal  as  a  precedent. 

(2)  A  person's  request  for  a  ruling  or  determination  letter  may  be  withdrawn 
without  the  consequences  specified  in  paragraph  (j)  (1)  of  this  section  if,  as  a 
result  of  a  disagreement  over  the  availability  of  certain  material  for  public 
inspection  under  §  601.703(b),  the  Internal  Revenue  Service  determines  that  it 
should  reject  in  whole  or  in  part  either  a  person's  declaration  under  paragraph 
(e)  (17)  (ii)  of  this  section  (that  certain  submitted  information  is  a  trade  secret 
or  a  national  defense  or  foreign  policy  secret)  or  such  person's  request  for  de- 
lay of  public  inspection  under  paragraph  (e)  (19)  of  this  section.  If  the  Service 
determines  that  such  a  declaration  or  request  should  be  rejected  in  whole  or  in 
part,  the  person  making  such  declaration  or  request  will  be  notified  in  writing 
by  the  Service  and  will  be  considered  to  have  withdrawn  the  request  for  a  ruling 
or  determination  letter  unless  such  person  files  with  the  Service  a  written  accept- 
ance of  the  rejection  within  30  days  (60  days  if  the  person's  mailing  address  is 
outside  the  United  States)  after  the  date  of  the  Service's  letter  rejecting  the 
declaration  or  request.  If  the  request  for  a  ruling  or  determination  letter  is 
withdrawn  as  a  result  of  the  rejection  by  the  Service  of  a  declaration  descrilied 
in  paragi'aph  (e)  (17)  (ii)  of  this  seciton  or  of  a  request  for  delay  in  publication 
described  in  paragraph   (e)  (19)   of  this  section,  then  notwithstanding  the  pro- 
visions of  paragraph   (j)  (1)  of  this  section  no  further  response  by  the  Service 
to  the  request  for  a  ruling  or  determination  letter  will  be  sent  or  given  and  any 
information  or  correspondence  received  by  the   Service  from  the  taxpayer  or 
other  persons  submitting  information  will  be  returned.  This  subparagraph  shall 
not  apply  to  such  a  declaration  or  request  for  delay  in  publication  that  is  sub- 
mitted after  the  filing  of  the  request  for  a  ruling  or  determination  letter  except 
with  respect  to  material  submitted  in  such  declaration  or  submitted  with  such 
request  for  delay  in  publication.  For  example,  material  submitted  by  a  taxpayer 
in  a  declaration  on  March  10.  1075.  with  resjiect  to  a  request  for  a  ruling  filed 
on  February  12,  197.5.  will  he  returned  to  the  taxpayer  if  the  declaration  is  re- 
jected and  the  taxpayer  withdraws  his  request  for  the  ruling.   However,  the 
material  submitted  on  February  12.  1975.  in  the  request  for  the  ruling  will  be 
retained  in  the  Service  and  will  not  be  returned  to  the  taxpayer,  pursuant  to 
paragraph  (j)(l)  of  this  section. 

(1)   Effect  of  ruliiujy-.  (1)  A  taxpayer  may  not  rely  upon,  use,  or  cite  as  prece- 
dent any  ruling  issued  to  another  taxpayer.  *  *  * 

(n)    Orf/anisations    claiming    exemption    under    section    501    or    521    of    the 
Code.  *  *  * 
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(2)  Proces-ting  applications,  (i)  Under  the  general  procedures  outlined  in 
paragraphs  (a)  through  <m)  of  this  section,  key  district  directors  are  author- 
ized to  issue  detenuiuation  letters  involving  applications  for  exemption  under 
sections  501  and  521  of  the  Code.  However,  paragraphs  (16)  through  (19)  of 
paragraph  (e)  of  this  section  shall  not  apply  with  respect  to  applications  for 
exemption  under  section  501(a). 

(o)   Employees' trusts  or  plans.  *  *  *  ^   ,    ,     ^ 

r)  Instructions  to  taxpayers,  (i)  All  of  the  provisions  of  paragraph  (e)  of 
this  section  are  applicable  to  requests  for  determination  letters  of  the  type  dis- 
cussed in  this  paragraph,  except  that  subparagraphs  (16)  through  (19)  of 
such  paragraph  (e)  of  this  section  shall  not  apply.  *  *  * 

Par  2  Section  601.702  is  amended  by  redesignating  paragraph  (e)  as  para- 
graph (f)  and  by  adding  a  new  paragraph  (e).  The  added  and  redesignated 
provisions  read  as  follows  : 

SECTION    G01.702    PUBLICATION    AND     PUBLIC    INSPECTION 

(e)  Certain  rulings  and  determination  letters.  For  additional  rules  with 
respect  to  public  inspection  of  certain  rulings,  determination  letters,  and  related 
documents,  see  §  601.703. 

(f )  Other  disclosure  provisions.  For  procedures  to  be  followed  by  oflScers  and 
employees  of  the  Internal  Revenue  Service  upon  receipt  of  a  request  or  demand 
for  certain  internal  revenue  records  or  information  the  disclosure  procedure  for 
which  is  not  covered  by  this  section,  see  §  601.9000-1  of  this  chapter. 

Par.  3.  There  is  added  immediately  after  §  601.702  the  following  new  section : 

SECTION    eul.TO.-^      ADDITIONAL    RULES    WITH    RESPECT   TO   PUBLIC   INSPECTION    OF 
CERTAIN    RULINGS    AND    DETERMINATION    LETTERS 

(a)  Scope.  The  provisions  of  this  section  shall  apply  with  respect  to  rulings 
(\\'ithin  the  meaning  of  §§  601.201(a)  (2)  and  601.204(c) ),  detennination  letters 
(within  the  meaning  of  §  601.201(a)  (3) ),  and  acknowledgements  of  withdrawals 
(described  in  §  601.201(j)  (1) ),  that  were  issued  with  respect  to  requests  for  rul- 
ings or  determination  letters  tiled  with  the  Internal  Revenue  Service  after  the 
close  of  business  on  (the  date  this  amendment  is  published  in  the  Federal 
Register  as  a  final  document),  other  than  rulings,  determination  letters,  and  ac- 
knowledgements of  witlidrawal  issued  either  with  respect  to  part  I  of  sub- 
chapter D  of  chapter  I  of  the  Code  (relating  to  pension,  etc.,  plans)  or  in  re- 
sponse to  an  application  for  exemption  under  section  501(a).  See  section  6104(a) 
(1)  (B)  (iv)  for  rules  relating  to  the  public  inspection  of  certain  letters  or  doc- 
uments issued  by  the  Internal  Revenue  Service  and  dealing  with  the  qualification 
of  a  pension,  profit  sharing,  or  stock  bonus  plan  or  exempt  status  of  any  related 
trust  or  custodial  account.  This  section  does  not  apply  to  determinations  of 
earnings  and  profits  and  of  other  items  issued  pursuant  to  Rev.  Proc.  65-10, 
1965-1  C.B.  738,  as  modified  by  Rev.  Proc.  67-12,  1967-1  C.B.  589. 

(b)  In  general.  (1)  Except  as  otherwise  provided  in  this  paragraph,  the  full 
text  of  all  rulings,  determination  letters,  acknowledgements  of  withdrawals  (de- 
scril)ed  in  §  601.201(j)  (1) )  of  requests  for  rulings  and  determination  letters, 
and  an  index  to  the  foregoing  shall  be  available  for  public  inspection  and  copy- 
ing by  any  person,  in  accordance  with  paragraph  (c)  of  this  section,  on  or  after 
the  later  of — 

(i)  The  first  regular  working  day  in  the  first  week  beginning  30  days  after 
issuance  by  the  Internal  Revenue  Service  of  the  ruling,  determination  letter,  or 
acknowledgement  of  a  withdrawal  of  a  request  for  a  ruling  or  determination 
letter,  or 

(ii)  If,  under  §  601.201(e)  (19),  a  delay  in  public  inspection  is  granted  for  a 
period  not  to  exceed  13  weeks  after  the  day  described  in  subdivision  (i)  of  this 
subparagrapli,  the  first  regular  working  day  in  the  first  week  after  such  period 
ends. 

(2)  Except  as  indicated  in  paragraph  (b)  (4)  of  this  section,  the  Internal 
Revenue  Service  will  withhold  from  public  inspection  and  copying  any  material 
which  the  Internal  Revenue  Service  determines  is — 

(i)  A  trade  secret  within  the  meaning  of  paragraph  (b)(3)  of  this  section 
provided  that  the  taxpayer  referred  to  it  in  a  declaration  described  in  §  601  201 
(e)  (17)  (ii),  or 
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(ii)  A  matter  specifically  authorized  under  criteria  established  by  an  Execu- 
tive order  to  be  kept  secret  in  the  interest  of  national  detense  or  foreign  policy 
and  which  is  in  fact  properly  classified  pursuant  to  such  Executive  order. 

(3)  Whether  any  information  is  a  trade  secret  is  a  question  to  be  determined 
from  the  facts  and  circumstances  of  each  particular  case.  However,  tor  purposes 
of  this  section,  a  trade  secret  may  consist  of  any  formula,  pattern,  device  or 
compilation  of  information  which  is  used  in  one's  business,  and  which  gives  one 
an  opportunitv  to  obtain  an  advantage  over  competitors  who  do  not  know  or 
use  it  It  may' be  a  formula  for  a  chemical  compound,  a  process  of  manutactur- 
ing  treating  or  preserving  materials,  e  pattern  for  a  machine  or  other  device 
or  a  list  of  customers.  The  subject  of  a  trade  secret  must  be  secret,  that  is,  it 
must  not  be  of  public  knowledge  or  of  a  general  knowledge  in  the  trade  or 
business.  Novelty,  in  the  patent  law  sense,  is  not  required  for  a  trade  secret. 
Information  does  not  constitute  a  trade  secret  merely  because  it  is  commercial 
or  financial  information. 

(4)  A  determination  by  the  Internal  Revenue  Service  that  it  will  withhold 
from  public  inspection  and  copying  material  referred  to  in  paragraph  (b)(2) 
of  this  section  is  not  binding  on  any  third  person  or  any  court  under  section  552 
of  title  5  of  the  United  States  Code  and  notwithstanding  such  a  determination 
such  material  may  be  required  to  be  open  to  public  inspection  and  copying  pursu- 
ant to  a  proper  request  under  that  statute. 

(5)(i)  The  index  referred  to  in  paragraph  (b)(1)  of  this  section  shall  be 
arranged  by  section  of  the  Internal  Revenue  Code,  related  statute,  or  tax  treaty 
or  in  such  manner  as  the  Commissioner  may  from  time  to  time  prescribe. 

(ii)    [Reserved] 

(c)  Place  of  and  procedures  for  puhlic  inspect  ion  and  copying.  All  material 
including  the  index  available  for  pul»lic  insijection  and  copying  under  para- 
graph (b)  of  this  section  will  be  available  in  the  reading  room  of  the  National 
Olfice  during  regular  oflice  hours.  The  public  inspection  authorized  by  this 
section  will  be  allowed  only  in  the  presence  of  an  internal  revenue  officer  or 
employee.  The  National  Office  will  provide  facilities  whereby  a  person  may 
obtain  copies  of  the  rulings,  determination  letters,  or  acknowledgements  of  with- 
drawal. Certification  services  with  respect  to  such  copies  will  also  be  provided. 
Fees  will  not  be  charged  for  the  use  of  the  materials  authorized  to  be  open 
to  public  inspection  by  this  section,  but  the  Commissioner  may  prescribe  a 
reasonable  fee  for  furnishing  copies  or  certification  of  copies  of  the  rulings, 
determination  letters,  or  acknowledgements  of  withdrawal. 

(d)  Records  retention.  [Reserved.] 

(e)  Ruling,  determination  letter,  or  aclmoicledgcment  of  tcithdrairal  not  a 
preccdoit.  Each  ruling,  determination  letter,  and  acknowledgement  of  a  request 
to  withdraw  the  request  for  the  ruling  or  determination  letter  made  available 
for  public  inspection  and  copying  pursuant  to  paragraph  (b)  of  this  section  is 
applicable  only  to  the  person  to  whom  issued  to  the  extent  provided  by  §  601.201 
(1)  and  (m)  and  may  not  be  relied  on.  used,  or  cited  as  precedent  in  any  other 
case  by  any  person.  Accordingly,  each  page  thereof  so  made  available  will  include 
the  following  statement : 

This  document  is  applicable  only  to  the  person  to  whom  issued  to  the  extent 
provided  by  §601.201  (1)  and  (m)  of  the  Statement  of  Procedural  Rules  It 
may  not  be  relied  upon,  used,  or  cited  as  a  precedent  in  any  other  case  bv  that 
person  or  any  other  person. 

Exhibit  H 

MANUAL   CHAPTERS    AND    HANDBOOKS — AVAILABLE   IN    THEIK   ENTIRETY 

0200— General    Personnel    Provisions :    Personnel    Management-Inspections-Pro- 
gram Evaluatiou-Reports-Records-and-Processing 
0290.3— Payroll/Personnel  System  Users'  Handbook 
030(J — Employment 

*0332.14 — College  Recruiter's  Handbook 
(WOO— Employee  Performance  and  Utilization 
*O420.2— ACTS  Training  Programs  Handbook 
*0420.3— Compliance  Training  Programs  Handbook 

♦Denotes  Handbook  issued  separately. 


* 


286 

*0420.4 — Servicewide  Training  Programs  Handbook 

*0420.6— Administration  Training  Programs  Handbook 

*0420. 7— Taxpayer  Service  Training  Programs  Handbook 

*0420.8— IRS  Training  Audio-Visual  Handbook 

*0420.9— Reporting  Training  and  Obligating  Funds  Handbook 

*0431 — Supervisor's  Guide  to  Performance  Appraisal 

0500— Position  Classification.  Pay  and  Allowances 

06(X> — Attendance  and  Leave 

*0601 — Hours  of  Duty  and  Absence  and  Leave  Handbook 

0700 — Personnel  Relations  and  Services 

*0735.1 — Handbook  of  Employee  Responsibilities  and  Conduct 

*0771.1 — Interim  Handbook  of  Employee  Adverse  Actions  &  Grievances 

0800 — Insurance  and  Annuities 

0900 — General  and  Miscellaneous-Mobilization  Readiness:  Programs  for  Spe- 
cific Positions 

1100 — Organization  and  Staffing 

*1132 — Administration  Staffing  Guides  Handbook 

1200 — General  Management 

*1271 — Organization  Guide  of  the  Internal  Revenue  Service 

*1272 — Disclosure  of  Official  Information  Handbook 

*1274 — Manpower  Utilization  and  Control  (Position  Management) 

*1275 — Uniform  Issue  List 

*1276 — Equal  Employment  Opportunity  Handbook 

*1277 — National  Office  List  of  Prime  Issues 

*1278 — National  Office  Guidelines  Handbook 

1300 — Personnel  Management 

*1341 — Handbook  of  Position  Classification  and  Qualification  Standards  and 
Guidelines 

1400 — Fiancial  Management 

1500 — Budgeting 

*1520 — Financial  Planning  Handbook 

1600 — Financial  Reporting 

*1650 — Fiscal  Reports  Handbook 

1700 — Administrative  Accounting 

*1716 — Administrative  Accounting  Codes  Handbook 

*1717 — Administrative  Accounting  Handbook 

*1731 — National  Office  Fiscal  Management  Handbook 

*1763— Travel  Handbook 

*1771 — Voucher  Examination  Handbook 

*1783— Payroll  System  Users'  Handbook 

*1797 — Time  and  Attendance  Handbook 

*179(  14)— Timekeepers'  Handbook 

1800 — Employment 

*  18 (12) 5— Identifying  Supervisory  Potential  Handbook 

*18(12)7^ — Tecbnical's  Career  System  Handbook 

1900 — Conditions  of  Employment 

1(12)00— Training 

*1  ( 12 )  30 — Management  Training  and  Development  Handbook 

*1(12)82 — Taxpayer  Education  Handbook 

*1(12)(10)0 — Handbook  for  Establishing  and  Operating  IRS  Training  Centers 

1  ( 13)00— Statistical  Reporting 

*1(  13)  26.11 — Statistical  Processing  Handbook  for  Individual  Income  Tax  Re- 
turns-General Statistical  Requirements 

*1(  13) 26.12 — Statistical  Processing  Handl>ook  for  Individual  Income  Tax  Re- 
turns-Sample Management 

*1(  13)  26.13— Statistical  Processing  Handbook  for  Individual  Income  Tax 
Returns-Data  Collection  and  Classification 

*1(  13)  26.21 — Statistical  Processing  Handbook  for  Corporation  Income  Tax 
Returns-General  Statistical  Requirements 

*1(  13) 26.22 — Statistical  I'rocessing  Handbook  for  Corporation  Income  Tax 
Returns-Sample  Management 

*1(  13)  26.23 — Statistical  Processing  Handbook  for  Corporation  Income  Tax 
Returns-Data  Collection  and  Clas.sification 


*Denotes  Handbook  issued  separately. 
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*1  (13)26.31 — Statistical    Processing    Handbook    for    Partnership    Returns    of 
Income-General  Statistical  liequirements 

*1(  13) 26.32 — Statistical  Processing  Handbook  for  Partnership  Returns  of  In- 
come-Sample Management 

*1(  13)  26.33 — Statistical    Processing    Handbook    for    Partnership    Returns    of 
Income-Data  Collection  and  Classification 

*1(  13)  26.41 — Statistical  Processing  Handbook  for  Fiduciary  Income  Tax  Returns- 
General  Statistical  Requirements 

*1(  13)  26.42 — Statistical     Processing     Handbook    for    Fiduciary    Income    Tax 
Returns-Sample  Management 

*1(13)26.43 — Statistical     Processing    Handbook    for    Fiduciary     Income    Tax 
Returns-Data  Collection  and  Classification 

*1(  13)  26.61 — Statistical  Processing  Handbook  for  Estate  Tax  Returns-General 
Statistical  Requirements 

*1(  13) 26.62 — Statistical  Processing  Handbook  for  Estate  Tax  Returns-Sample 
Management 

*1(  13)  26.63 — Statistical    Processing    Handbook   for    Estate   Tax    Returns-Data 
Collection  and  Classification 

1  ( 14 )  00 — Administrative  Services 

*l(14)4T.l — Motor  Vehicle  Management  Handliook 

*1(14)47.2 — Motor  Vehicle  Operation  and  Maintenance  Guide 

*1  (14)48 — Internal  Revenue  Service  Equipment  Standards  Handbook 

*1(14)49 — Personal  Property  Management  Handbook 

*1(14)50 — Space  Management  Handbook 

1(15)00 — Record  Administration 

*1  (15)29 — Correspondence  Handbook 

*l(15)5y — Records  Disposition  Handbook 

*1  ( 15 )  89— Mail  Handbook 

1(16)00 — -Safety  ;  Physical  and  Document  Security 

*1(16)31 — Classified  Defense  Information  Handbook 

*1(16)41 — Physical  and  Document  Security  Handbook 

l(17)0'j — Printing  and  Publication 

*1(17)78 — Forms  Design  Standards  and  Techniques  Handbook 

1  (19)00— Public  Information 

*1(19)90 — Information  Techniques  Handbook 

1  (20)00 — Reports  Management 

1(21)00 — Foreign  Tax  Assistance  Program 

*1 1 12  )yO — Training  (if  Tax  Officials  and  Personnel  from  Other  Countries 

1(20)00 — Reports  Management 

*1(22)70 — Taxpayer  Service  Toil-Free  Systems  and  Walk-In  Activities 

4000— General 

4100 — Classification   and    Selection   of  Tax   Returns,   Claims,   and   Information 
Items 

*4232 — Audit  Technique  Guidelines  Relating  to  Specialized  Industries 

*4234— Handbook  for  Tax  Auditors 

*428(11) — Handbook  of  Standard  Explanations  for  Audit  Report  Writing  System 

*42  (11)  8— Handbook  for  Field  Audit  Case  Managers 

4300 — Estate  and  Gift  Tax  Investigations 

*4350 — Audit  Techniqtie  Handbook  for  Estate  Tax  Examiner 

4400 — Processing  Income,  Estate,  and  Gift  Tax  Cases  After  Examination 

*4419 — Handbook  for  Audit  Reviewers 

*4o(10).^ — Pension  Trust  Audit  Guidelines 

4600 — P^niployment  Tax  Procedures 

4700 — Excise  Tax  Procedures 

4800 — INIanagement,  Reports  and  Regional  Review 

*4810— Audit  Reports  Handbook 

*4830 — Audit  Clerical  Activity  Work  Planning  and  Control  System  Handbook 

*4S41 — Handbook  for  Office  Audit  Group  Supervisors 
4900 — Miscellaneous 

*4990— Audit  Forms  Catalog 

*4(10)00 — Handbook  for  Field  Audit  Group  Supervisors 

*4 (11)00 — Exempt  Organizations  Audit  Procedures 

*4 (11)20 — Exempt  Organization  Master  File  Handbook 


*Denotes  Handbook  is.sued  sep.arately. 
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*-l(12)10 — Tax  audit  Guidelines-Individuals,  Partnerships,  Estates  and  Trusts, 

and  Corporations 
*4(  12)40 — Tax  Audit  Guidelines-Exempt  Organizations 

4  ( 13)  0(1 — Audit  Operations  at  Service  Centers 
ill 00 — General  Information 

*ol95- — Revenue  Officer  Performance  Analysis  Handbook 

*5196 — DAR  Group  Supervisor  Performance  Analysis  Handbook 

5200 — Collection  Techniques 

53(X> — Levy  and  Sale 

5400— Federal  Tax  Liens 

5500 — 100-Percent  Penalty  and  Transferee  Assessments 

5600 — Uncollectable  Accounts 

5700 — Offers  in  Compromise 

5800 — Litigation  and  Summons  Provisions 

*.')S  ( 10)0 — Legal  Reference  Guide  for  Revenue  Officers 

5900 — Insolvencies  and  Decedents  Estates 

5(10)00— Interest,  Penalties  and  Limitations  Provisions 

5(11  »00 — Taxpayer  l)elin(iuency  Investigations 

5  ( 12 )  00 — Returns  Compliance  Programs 
5(13)00— Other  Investigations 
5(14)00 — Records  and  Rejiorts 

*5(14)(10)0 — Collection   Division   Planning  System  Handbook — Division   Staff 

and  Office  Branch 
*5(14)  (20)0— Collection  Division  Planning  System  Handbook — Field  Branch 
5(15)  00 — Taxpayer  Service 

*5(15)50 — Taxpayer  Service  Representative  Handbook 
5(16)00— Office  Branch  Services 
5(17)00— IDRS  Handbook 
5(18)00 — Terminal  Input  Processing 
6100— General  Information 
6700 — Management  Reports 

6800 — TSR  Operating  Techniques  and  Reporting 
7100— Description  of  Part  VII 
8100 — Manual  System  and  Appellate  Function 
8200 — Pre-90-Day  and  Protested  Excise  and  Employment  Tax 
8300— 90-Day  Cases 
8400— Docketed  Cases 
8500 — Claim  and  Overassessment  Cases 
8600 — Practice  and  Conference  Procedure 
8700 — Settlement  Practice  and  Procediire 
8800 — Appellate  Division  Agreement  Forms 
8900— Joint  Conunittee  Cases 
8(10)00 — Restricted  Interest  Computations 
8(11)00— Definitions  and  Terms 
8(12)00 — Offers  in  Compromise 
8(13)00 — Final  Closing  Agreements 
*8(13)10 — Closing  Agreement  Handbook 
8(14)00 — Rulings  and  Reiiuests  for  Technical  Information 
8(15)00 — Cases  Involving  Criminal  Prosecution 
8(16)00 — Transfer  of  Case  Files  and  Settlement  Jurisdiction 
8(17)00 — Civil  Cases  Involving  the  Department  of  Justice 
8(18)00 — Bankruptcy  and  Receivership  Cases 
8(19)00 — Transferee  Liability  and  Jeopardy  Assessments 
8(20)00— Action  Memoranda 
8(21)00 — Supporting  Statements 
8(22)00 — Case  Processing  and  Control 
8(23)00— Records  and  Reports 

*8(23)50 — Appellate  Division  Records  and  Reports  Handbook 
8(24)00 — Technical  and  Procedural  Guidelines 
*8(24)40 — Appellate  Division  Supervisors'  Guide 
*8(24)50 — Appellate  Division  Audit  Section  Handbook 
*8(24)60 — Appellate  Division  Secretarial  Handbook 
DlOO— Introduction 


^Denotes  Handbook  issued  separately. 
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9200 — Types  of  Investigations 

t(300 — Investigative  Procedures 

9400 — Special  Enforcement  Procedures 

J»500— Reports 

♦9570 — Case  Management  and  Time  Reporting  System  Handbook 

9000— Teclmical  Assistance  and  Processing  of  Cases  After  Investigation 

9700 — Miscellaneous 

(10)100— General 

(10)200— Internal  Audit 

(10)300— Security,  Character,  and  Other  Background  Investigations 

(10)400 — Conduct  Investigations 

( 10 )  500 — Other  Investigations 
(11)000— Introduction  to  Part  XI.  IRM 
(11)100— Authorities  and  Standards 
(11)200 — General  Administration 

*(11)230 — Technicals  Workload  Control  and  Reporting  System  Handbook 
(11)300 — Regulations  and  Legislation 
(11)500— Technical  Study  Projects 

(11)600 — Rulings.  Determination  Letters.  Opinion  Letters.  Information  Letters 
and  Closing  Agreements  Covering  Specific  Matters 

*  (11)  671 — Exempt  Organizations  Handbook 
*(11)672 — Private  Foundatitms  Handbook 

(11)  700— Tech nical  Advice 

( 11 )  800 — Assistance  to  Other  Offices 

(11)900 — Revenue  Rulings  and  Revenue  Procedures 

(11)  (10)00— Technical  Publications  Program 

(11)  (11  )00 — Other  Technical  Programs  and  Services 

ADP  Handbook  1 — Implementation  and  Administration 

MANUAL   CHAPTERS   AXD    HANDBOOKS — AVAILABLE   WITH    EXCEPTIONS 

*1218 — Policies  of  the  Internal  Revenue  Service  Handbook 
4200 — Income  Tax  Investigations 

*4231 — Audit  Technique  Handbook  for  Internal  Revenue  Agents 
*4235 — Techniques  Handbook  for  In-Depth  Audit  Investigations 
4500 — Collateral  Income,  Estate,  and  Gift  Tax  Procedure 
*4(12)2(> — Tax  Audit  Guidelines  and  Techniques  for  Tax  Technicians 
*9900 — Handbook  for  Special  Agents 

ADP  Handbook  3 — Service  Center  and  Computer  Center  Operations-Detailed 
* (10) 111 — Instructional    Handbook    for    Inspectors    of    the    Internal    Securitj^ 
Division 

EXCEPTIONS    TO   IRM    CHAPTERS    AND    HANDBOOKS 

*1218 — Policy  statements  containing  tolerances  and  case  selection  criteria 

4200 — A  portion  containing  tolerance  and  investigative  techniques 

*4231 — Portions  containing  investigative  techniques  and  selection  criteria 

*4235 — Portions  containing  .selection  criteria  and  investigative  techniques 

4500 — I'orti(jns  containing  tolerances  and  selection  criteria 

*4(12)20 — Portions  containing  investigative  techniques  and  selection  criteria 

*9900 — Portions  containing  investigative  techniques  and  selection  criteria 

*  (10)  111 — Portions    containing   investigative   techniques,    tolerances,    and    case 

selection  criteria 
ADP  Handbook  3 — Portions  containing  interest  and  penalty  tolerances,  returns 

processing  techniques,  and  criteria  for  maintenance  of  tax 
account  flies. 

LAW   ENFORCEMENT    MANUALS,    MANUAL   CHAPTERS   AND   HANDBOOKS — WITHHELD   AS 

EXEMPT   UNDER   THE  FOIA 

Law  Enforcement  Manuals  I,  V,  and  IX 

Law  Enforcement  Manual  ADP  3 

*4960 — Audit  Tolerance  and  Criteria  Handbook 

*9180 — Intelligence  Tolerance  and  Criteria  Handbook 


*Deiiotes  Ilandbook  is.siied  sep.irately. 
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Exhibit  I 

1260:    ADMINISTRATIVE    CLASSIFICATION    OF    OFFICIAL    PUBLICATIONS    AND 
DOCUMENTS     INTENDED    FOB    INl-ERNAL    USE 

1261:  Scope. —  (1)  This  sections  sets  forth  the  authority  and  guidelines  for 
administrative  classification  of  official  publications  and  documents  intended  for 
internal  use. 

(2)  The  authority  and  guidelines  for  disclosing  the  contents  of  and  furnishing 
official  publications  to  pei-sons  outside  the  Department  of  the  Treasury  are  set 
forth  in  IRM  1240. 

12(52:  Aiithoritj/  for  AdnUnistratire  Classification. —  (1)  Treasury  Department 
Order  No.  222  provides  authority  for  the  administrative  classification  of  cer- 
tain non-defense  official  information  which  requires  confidential  handling  and 
which  is  not  subject  to  classification  safeguards  or  dissemination  restrictions 
imposed  by  law  or  ])y  Executive  Order  No.  10501  (as  amended),  titled,  Safe- 
guarding Official  Information  in  the  Interest  of  the  Defense  of  the  United  States. 

(2)  The  authority  for  administrative  classification  contained  in  the  Treasury 
Order  pertains  to  all  documents,  reports,  memorandums  and  publications  in- 
tended for  internal  use  containing  information  of  the  types  specified  in  the 
Order.  However,  only  pultlications  intended  for  internal  use  (see  IRM  1240  for 
examples )  and  documents  addressed  to  officials  of  the  Department  of  the  Treasury 
for  signature  by  the  Commissioner  or  Deputy  Commissioner  will  be  subject  to 
administrative  classification.  The  limited  distribution  of  other  documents,  re- 
ports of  investigation,  memorandums  and  correspondence,  and  the  normal  safe- 
guarding of  Service  tiles  to  prevent  unathorized  disclosures,  make  administra- 
tive classification  unnecessary. 

1263:  Classification  Cateyories. —  (1)  Publications  intended  for  internal  use 
and  documents  addressed  to  officials  of  the  Department  of  the  Treasury  for 
signature  by  the  Commissioner  or  Deputy  Commissioner  containing  non-defense 
information  or  material  of  an  important,  delicate,  or  sensitive  nature  which 
should  be  treated  confidentially  and  restricted  to  the  officials  and  their  immediate 
subordinates  who  need  to  know  such  information,  shall  have  "Limited  Official 
Use"  imprinted  on  the  bottom  of  each  page.  Publications  and  documents  so 
marked  shall  be  handled  and  transmitted  in  a  manner  equivalent  to  that  pre- 
scribed for  "Confidential"  defense  information  in  Executive  Order  10501.  It 
is  not  required,  however,  that  persons  permitted  access  to  "Limited  Official  Use" 
information  have  a  "Confidential"  defense  informati(m  clearance. 

(2)  Publications  intended  for  internal  use  containing  non-defense  information 
or  materials  which  should  be  safeguarded  but  to  a  lesser  degree  than  "Limited 
Official  Use,"  and  which  have  wider  distribution  than  "Limited  Official  Use," 
shall  have  "Official  Use  Only"  imprinted  on  the  bottom  of  each  page.  Publica- 
tions so  marked  shall  be  restricted  to  official  use  and  handled  or  transmitted 
in  a  nmnner  which  will  not  make  them  available  to  persons  outside  the  Depart- 
ment of  the  Treasury  except  as  provided  in  IRM  1240. 

1264:  Authority  to  Aflmini.Hrativeli/  Classify  Publications  and  Documents. — 
(1)  Publications  and  documents  shall  be  classified  for  "Limited  Official  Use" 
be  the  Commissioner  or  Deputy  Commissioner. 

(2)  In  the  National  Office,  publications  shall  be  classified  for  "Official  Use 
Only"  by  the  Commissioner  :  the  Deputy  Commissioner ;  Assistant  Commissioners  ; 
Assistant  to  the  Commissioner  (Public  Affairs)  ;  Director  Tax  Administration 
Advisory  Staff;  Division  Directors:  Assistant  and  Associate  Division  Directors; 
the  Director  of  International  Operations ;  and  the  Chief,  Disclosure  Staff,  as 
provided  for  in  Delegation  Order  No.  89  (as  revised),  in  accordance  with  the 
guidelines  set  forth  in  IRM  1265. 

(3)  In  the  Regions,  Districts  and  Service  Centers,  publications  shall  be  cla.ssi- 
fied  for  "Official  Use  Only"  by  Regional  Commissioners ;  Regional  Inspectors ; 
Assistant  Regional  Commissioners ;  District  Directors ;  Service  Center  Directoi'S  ; 
Director,  IRS  Data  Center;  and  Director,  National  Computer  Center,  as  pro- 
vided for  in  Delegation  Order  No.  89  (as  revised),  in  accordance  with  the  guide- 
lines set  forth  in  IRM  1265. 

(4)  The  authority  to  declassify  publications  classified  under  Delegation  Order 
No.  89   (as  revised)   may  be  exercised  by  the  official  authorizing  the  original 


291 

<'las.sification,  a  successor  iu  that  capacity,  or  a  line  supervisory  official  of  either. 
Classification  and  declassification  authorities  may  nut  be  redoiegated. 

(5)  The  originator  of  a  publication  or  document  of  the  type  subject  to  ad- 
ministrative classiticatidn  under  the  provisions  of  IRM  12(;2:(2)  has  the  re- 
sponsibility for  recommending  the  administrative  classilication,  if  any,  in  ac- 
cordance wth  the  guidelines  set  fortli  in  IRM  1205. 

ii;r.5  :   guidelines   fob  administrative  classification 

1265.1:  Internal  Management  Documents. —  (1)  Internal  management  docu- 
ments (see  IRM  1230)  constitute  specific  categories  of  publications  issued  by  the 
National  Office,  Regions,  Districts,  and  Service  Centers.  Officials  autliorized  to 
issue  internal   management   documents  will  observe  the  following  guidelines : 

(a)  The  wide  distribution  necessary  for  internal  management  documents 
makes  it  impracticable  to  aft'ord  them  the  security  handling  required  for  "Limited 
Official  Use."'  Therefore,  internal  management  documents  should  never  contain 
information  reouiring  an  administrative  classification  higher  than  ■"Official  Use 
■Only." 

(b)  All  Policy  Statements  will  be  classified  "Official  Use  Only." 

(c)  Only  those  Manual  Supplements  issued  to  '•Oflicial  Use  Only"  classified 
Internal  Revenue  Manual  Handbooks  will  be  classified  "Official  Use  Only." 

(d)  The  basic  text  and  Handbooks  of  the  IR  Manual  will  be  classified  "Official 
Use  Only,"  with  the  exception  of  Part  Zero,  Part  VI,  Chapter  1100  and  those 
Chapters  and  Handbooks  specifically  declassified  by  Manual  Transmittals.  (Chap- 
ters or  Handbooks  for  which  a  Manual  Transmittal  has  been  issued  making  the 
material  available  to  the  public  are  not  classified  "Oflicial  Use  Only"  even  though 
some  of  the  pages  still  carry  that  classification.) 

(e)  Information  Notices  will  be  classified  "Official  Use  Only"  only  if  they  con- 
tain material  the  same  as,  or  similar  to.  that  contain(Hi  in  the  IR  Manual  and 
ADP  Handbook  material  classified  -Official  Use  Only." 

(f)  Delegation  Orders,  including  the  separate  .series  of  RC — ,  DIR — ,  SC — , 
and  10 — Delegation  Orders  authorized  by  IRM  1230,  will  not  be  classified. 

(g)  RC — ,  DIR — ,  SC — ,  and  lO — Memorandums  and  Circulars  will  be  classified 
"Official  Use  Only"  only  if  they  contain  material  the  same  as,  or  similar  to,  that 
contained  in  the  IR  Manual  and  ADP  Handbook  material  classified  "Official  Use 
Only." 

(h)  The  series  of  ADP  Handbooks  will  be  classified  "Official  Use  Only,"  with 
the  exception  of  those  specifically  declassified  by  ADP  Handbook  Transmittals. 
(Handbooks.  Chapters  or  Issuances  for  which  a  Transmittals  has  been  used 
making  the  material  available  to  the  puldic  are  not  classified  "Official  Use  Only" 
even  though  some  of  the  pages  still  carry  that  elas.sification.) 

(i)  Onlv  those  ADP  Handbook  Supplements  issued  solelv  to  "Official  Use 
Only"  classified  ADP  Handbooks  will  be  classified  "Official  Use  Only." 

1265.2:  Other  Inirrnal-TJse  PvhUcatiovs. — Internal-use  publications  other  than 
internal  management  documents,  containing  information  which  should  not  be  dis- 
closed outside  the  Department  of  the  Treasury,  shall  be  classified  "Official  Use 
Only"  unless  the  classification  "Limited  Official  Use"  is  believed  necessary  by 
the  issuing  official.  In  that  event,  the  proposed  publication  will  be  forwarded 
through  normal  supervisory  channels  to  the  Deputy  Commissioner,  with  a 
memorandum  explaining  the  reasons  for  requesting  the  higher  classification. 

1266  :  Preparation  of  luternal-T'se  Piihlieations  for  Printing  or  Reproduction. — 
(1)  Proposed  internal-use  publications  intended  for  printing  or  reproduction 
without  retyping  will  show  the  administrative  classification,  if  any,  on  each  page 
of  the  publication. 

(2)  Proposed  internal-use  publications  requiring  retyping  as  part  of  the 
printing  or  reproduction  process  will  show  the  administrative  classification,  if 
any,  on  the  first  page  of  the  publication.  The  classification  will  be  carried  forward 
to  each  page  of  the  publication  in  the  printing  or  reproduction  process. 

1267:  Effect  of  Prior  Classification,  "For  Offieial  77?.<?  Z'se  Only,"  on  Existing 
Publications. — This  classification  on  existing  jmblications  shall  be  considered  to 
have  the  same  effect  as  "Official  Use  Only."  Upon  revision  or  reprinting.  "For 
Official  IRS  Use  Only"  shall  be  deleted  and  consideration  given  to  proper  ad- 
ministrative classification  in  accordance  with  the  requirements  of  this  Section. 
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Exhibit  J 

DOCUMENTS  REQUESTED  BY  TUE  LONGS 

Appellate  Statistical  Reports,  NO-CP  :AP-Table  57,  Receipts,  Disposals  and  In- 
ventory of  Docketed  Work  Units  by  Dollar  Category 

Staffing  Analysis  Report,  Document  5203 

Quarterly  Statistical  Report,  Section  2,  Accounts  and  Data  Processing,  Docu- 
ment 5395 

Management  Information  Report,  Source  of  Returns — Income  Taxes,  Document 
5342  for  1972  and  thereafter 

Summary  of  Audit  and  Jeopardy  Assessments,  NO-CP  :A-341 

Manpower  Utilization  Report.  NO-ACTS  :C-100 

Forms  3243  and  3243-A  approved  by  the  National  Office  covering  Fiscal  Year 
1973 

Audit  Technical  Time  Tables  (G-Series) .  NO-CP  :A-127 

Audit  Technical  Time  Report.  NO-CP  :A-170 

Report  on  Referrals  and  Coordinated  Examinations,  NO-CP  :A-137 

Report  on  Large  Deficiency  and  Over-assessment  Cases  of  $100,000  and  over, 
NO-CP  :A-114 

Audit  Statistical  Report  Accomplishments,  NO-CP  :A-233 

Source  of  Returns,  NO-CP  :A-251 

DIF  Classification  Activity  IMonthly  Report.  NO-CP  :A-223 

Collection  Division  Box  Scliole  Analysis,  NO-ACTS  :PRA-95,  NO-CP  :C-95  and 
Form  M-5507  (all  the  same  form) 

Taxpayer  Assistance  (Based  on  TCMP.  Phase  III,  Cycle  1)  1963  Indiviudal  In- 
come Tax  Returns  Filed  in  1964,  Document  6007 

TCMP,  Delinquent  Returns  Survey  1969.  Document  6624 

Audit  Production  Reports,  Chapter  500  of  IRS  4S10,  Audit  Reports  Handbook 

Offers  in  Compromise  Activity.  Document  6035 

Tnbles  D-1  through  D-6,  Additional  Tax  and  Penalties  in  Examined  Returns 
Disposed  of  by  District  Audit  Divisions  Contained  in  Audit  Quarterly  Sta- 
tistical Report 

Taxpayer  Delinquent  Accounts,  Document  5512 

2200  Activity-Work  Planning  and  Control  System  Data,  Performance  Reports, 
Form  3469— Document  5294 

Audit  Statistical  Reports— District  Conference  Activity,  NO-CP  :A-68,  Table  1 

Regional  Fiscal  1973  Tables.  Plan  vs.  Accomplishment,  NO-CP  :A-231 

Appellate  Statistical  Reports.  NO-CP  :AP-19,  Table  1,  Appellate  Division  Non- 
docketed  Receipts,  Disposals  and  Inventory 

Appellate  Statistical  Reports.  NO-CP  :AP-19.  Table  10,  Receipts,  Disposals  and 
Inventory  of  Non-docketed  Work  Units  by  Dollar  Category 

Appellate  Statistical  Reports,  NO-CP  :AP-29,  Table  30,  Appellate  Division 
Docketed  Receipts,  Disposals  and  Inventory 

[From  the  Federal  Register,  Jan.  16,  1975] 

Exhibit  K 

Uniform  Schedule  of  Fees  for  Search  and  Duplication  of  Records 
Requested  Under  the  Freedom  of  Information  Act 

DISCLOSURE  OF  RECORDS 
(31  CFR  Part  1) 

Uniform  Fee  Schedule 

Notice  is  hereby  given  in  accordance  with  5  U.S.C.  553  that,  pursuant  to  5 
U.S.C.  552(a)  (4)  (A)  (as  added  Ity  Pub.  L.  93-502),  the  Department  of  the  Treas- 
ury proposes  to  adopt  the  following  amendments  to  its  rules  regarding  disclosure 
of  records  in  order  to  adopt  a  uniform  schedule  applicable  to  all  constituent  units 
of  the  Department  covering  the  fees  for  search  and  duplication  of  records  re- 
quested under  5  U.S.C.  552.  the  Freedom  of  Information  Act.  Pi-ior  to  the  final 
adoption  of  such  rules,  consideration  shall  be  given  to  any  comments  pertaining 
thereto  which  are  submitted  in  writing  to  Richard  R.  Albrecht,  General  Counsel, 
Room  3000,  Department  of  the  Treasury,  15th  Street  and  Pennsylvania  Avenue 
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:NW.,  Washington,  D.C.  20220  and  received  on  or  before  February  18.  Pursuant  to 
^1  CFR  1.4(b),  36  FR  13835,  comments  submitted  in  response  to  this  notice  of  pro- 
posed rule  making  are  available  to  the  public  upon  request  therefor  unless  confi- 
dential status  for  the  submission  has  been  requested  and  approved. 

It  is  recognized  that  the  fee  schedule  herein  proposed  may  not  provide  for  full 
recovery  of  the  direct  cost  of  search  and  duplicatit)n.  Notice  is,  therefore,  also 
given  that  if  experience  over  a  reasonable  period  s<»  indicates,  the  fee  schedule 
herein  proposed  may  be  revised  to  provide  for  such  recovery  as  more  closely 
approximate  costs. 

Further,  notice  is  given  that,  on  or  before  February  10,  1!J75,  this  Part  1  will 
be  amended  to  comport  with  the  requirements  of  Pub.  L.  93-502  and,  in  such  con- 
nection, will  be  made  uniformly  applicable  to  all  constituent  units  of  the  Depart- 
ment of  the  Treasury. 

'      Subject  to  the  receipt  of  comments,  it  is  proposed  that  31  CFR  Part  1,  §  1.6  be 
deleted  and  that  the  following  be  substituted  therefor : 

§  1.6      FEES    FOR    SERVICES 

(a)  In  General.  (1)  This  fee  schedule  is  applicable  uniformly  to  all  constituent 
units  of  the  Department  and  supersedes  fee  schedules  heretofore  published  by  any 
constituent  unit  of  the  Department.  The  fees  indicated  are  to  be  charge<l  only 
for  search  and  duplication  and  under  no  circumstances  will  a  fee  be  charged 
for  determining  whether  an  exemption  can  or  should  be  asserted,  deleting  ex- 
empt matter  being  withheld  from  records  to  be  furnished,  or  monitoring  a  re- 
(luestor"s  inspection  of  agency  records  made  available  in  this  manner. 

(2)  While  certain  relevant  publications  which  are  available  for  sale  through 
the  Government  Printing  Office  will  be  placed  on  the  shelves  of  the  reading  rooms, 
such  publications  will  not  be  available  for  sale  there.  Persons  desiring  to  pur- 
chase such  publications  should  contact  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402.  However,  copies  of  pages 
of  such  publications  on  the  reading  room  shelves  may  be  obtained  at  the  reading 
rooms  in  accordance  with  the  schedule  of  fees  set  forth  in  this  section. 

(b)  When  charged.  (1)  Unless  performed  without  charge,  waived  or  reduced 
in  accordance  with  paragraphs  (c)  or  (d)  of  this  section,  fees  shall  be  charged 
in  accordance  with  the  schedule  contained  in  paragraph  (g)  of  this  section  for 
services  rendered  in  responding  to  requests  for  records. 

(2 )  The  fees  may  be  waived  or  reduced  at  the  discretion  of  the  official  who  deter- 
mines the  availability  of  records,  when  the  record  is  not  located  for  any  reason 
<n-  when  it  is  determined  to  be  exempt  from  disclosure. 

(CI  Services  performed  without  charge.  (1)  No  charge  shall  be  made  for 
providing  records  to  Federal,  state  or  foreign  governments,  international  gov- 
■ernmental  organizations,  or  local  governmental  agencies  or  offices  thereof  sub- 
mitting requests  in  their  official  capacities. 

(2)  The  heads  of  offices  and  bureaus  are  authorized  to  determine  in  accordance 
with  5  U.S.C.  553  which  classes  of  records  under  their  control  may  be  provided 
to  the  public  without  charge,  or  at  a  reduced  charge. 

(d)  Waiver  or  reduction  of  fees.  (1)  Fees  may  be  waived  or  reduced  in  ac- 
cordance with  this  paragraph  by  the  official  who  determines  the  availability  of 
the  records,  provided  such  waiver  or  reduction  has  been  requested  in  writing. 
Fees  shall  be  waived  or  reduced  by  such  official  when  he  determines  that : 

(i)  The  records  are  being  requested  by,  or  on  behalf  of,  an  individual  who 
demonstrates  in  writing  under  penalty  of  perjury  that  he  is  indigent  and  com- 
I)liance  with  the  request  does  not  constitute  an  unreasonable  burden  on  the 
constituent  unit  of  the  Department ;  or 

(iil  The  person  making  the  request  has  demonstrated  in  a  written  statement 
that  waiver  or  reduction  of  the  fees  is  in  the  public  interest  because  furnishing 
the  information  primarily  benefits  the  general  public. 

(2)  Appeals  from  denials  of  requests  for  waiver  or  reduction  of  fees  shall  be 
decided  in  accordance  with  the  criteria  set  forth  in  (1)  al»ove  by  the  official  au- 
thorized to  decide  appeals  from  denials  of  access  to  records.  Appeals  shall  be  ad- 
dressed in  writing  to  such  official  within  thirty  days  of  the  denial  of  the  initial 
request  for  waiver  or  reduction  and  shall  be  decided  promptly. 

(e)  Avoidance  of  unexpected  fees.  In  order  to  protect  the  requestor  from  un- 
expected fees,  all  requests  for  records  shall  contain  an  amount  whicli  the  re- 
•questor  has  set  as  an  acceptable  upper  limit  to  cover  the  cost  of  processing  the 
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request.  AVlien  the  costs  estimated  by  the  constituent  unit  of  the  Department  for 
processing  the  request  exeeced  tliat  limit  or  when  the  requestor  or  has  failed  to 
state  a  limit  and  the  costs  are  estimated  to  exceed  $50.00,  and  the  relevant  con- 
stitutent  unit  has  not  been  determined  to  waive  or  reduce  the  fees,  a  notice  shal 
be  sent  to  the  requestor.  This  notice  shall : 

(1)  Inform  the  requestor  of  the  estimated  costs  ; 

(2)  Extend  an  otter  to  the  requestor  to  confer  A^ith  personnel  of  the  relevant 
constituent  unit  of  the  Department  in  an  attempt  to  reformulate  the  request  in 
a  manner  that  will  reduce  the  fees  and  still  meet  the  needs  of  the  requestor ;  and 

(3)  Inform  the  requestor  that  the  running  of  the  time  period,  in  which  the 
relevant  constituent  unit  of  the  Department  is  obliged  to  make  a  determination 
on  the  request,  has  been  tolled  pending  a  ref<»rmulaLion  of  the  request  or  receipt 
of  an  agreement  from  the  requestor  to  bear  the  estimated  costs. 

(f)  Form  of  payment.  (1)  Payment  shall  be  made  by  check  or  money  order 
payable  to  the  order  of  the  Treasury  of  the  United  States  or  the  relevant  con- 
istituent  unit  of  the  Department. 

(2)  Wlieu  the  estimated  ccjsts  exceed  $50.00,  the  relevant  constituent  unit  of 
the  Department  shall  require  the  requestor  to  enter  into  a  contract  for  the  pay- 
ment of  actual  costs,  which  contract  may  provide  for  prepayment  of  the  estimatetl 
costs. 

(^g)  Amounts  to  he  charged  for  speeificd  services.  The  fees  for  services  per- 
formed by  the  relevant  constituent  unit  of  the  Department  shall  t»e  imposed  and 
collected  as  set  forth  in  this  paragraph.  .Should  services  other  than  those  de- 
scribed be  requested  and  rendered,  appropriate  fees  shall  be  established  by  the 
head  of  the  relevant  constituent  unit  of  the  Departmeent,  or  his  delegate,  and 
such  fees  shall  be  imposed  and  collected  pursuant  to  31  U.S.C.  483a,  but  subject  to 
the  constraints  impo.sed  by  5  U.S.C.  552(a)  (.4)  (A). 

(1)  Duplication. 

(i)    Photocopies:  •E'ac;* 

Per  page  up  to  Si/V'  x  14" $0.  10 

U.S.   Savings  Btmd 0.50 

Marketable  security 1.  ."lO 

Additional  copies 0.  75 

(ii)   Photographs,  tilms  and  other  materials — actual  cost. 

The  constituent  unit  of  the  Department  may  furnish  the  records  to  be  released 
to  a  private  contractor  for  copying  and  will  charge  the  person  requesting  the 
records  the  actual  cost  of  duplication  charged  by  the  private  contractor.  Xo  fee 
will  be  charged  where  the  requestor  furnishes  the  supplies  and  equipment  and 
makes  the  copies  at  the  government  location. 

(2)  Unpriced  printed  materials.  Otherwise  unpriced  printed  material,  which 
is  available  at  the  location  where  requested  and  which  does  not  require  duplica- 
tion in  order  that  copies  may  be  furnished,  will  be  provided  at  the  rate  of  $0.25 
for  each  twenty-five  pages  or  fraction  thereof. 

(3)  Search  Services. 

(i)  The  fee  charged  for  services  of  personnel  involved  in  locating  records 
shall  be  $3.50  for  each  hour  or  fraction  thereof. 

(ii)  Where,  because  of  the  nature  of  the  records  sought  and  the  manner  in 
which  such  records  are  stored,  a  computer  search  is  required,  the  fee  shall  be 
$3.50  for  each  hour  (or  fraction  thereof)  of  personnel  time  associated  with  tlie 
search  plus  an  amount  which  reflects  the  actual  costs  of  extracting  the  stored 
information  in  the  format  in  which  it  is  normally  produced,  based  on  computer 
time  and  supplies  necessary  to  comply  with  the  request. 

(4)  Shipping  charges  to  transport  records  from  one  location  to  another,  or  for 
the  transportation  of  an  employee  to  the  site  of  requested  records  when  it  is  nec- 
essary to  locate  rather  than  examine  the  records,  shall  be  at  the  rate  of  the  actual 
cost  of  such  shipping  or  transportation. 

Stephen  S.  Gardner, 
Deputy  Secretary  of  the  Treasury. 
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